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>E it remembered, that on the Htb day of March, in the 29th year of the 
independence of the United States of America, Samuel Butler and George 
Keatinge, of the said district, have deposited in this office, the title of a Book, 
the right whereof they claim as Proprietors, in the words following, to wit : 

** Report of the Trial of the Hon. Samuel Chase, one of the Associate Justicet 
of the Supreme Court of the United States, hefort the High Court of Impeachment 
composed of the Senate of the United States , for charges exhibited against him by the 
House of Representatives in the name of themselves and of all the people of the United 
Statesyfor High Crimes and Misdemeanors^ supposed to have been by him committed', 
mth the necessary Documants and official Papers, from the Impeachment to final Ac* 
quittal* Taken in short hand by Charles Evans, and the arguments of Counsel, 
revised by them from his manuscript* 

In conformity to the Act of the Congress of the United States, entitled. ** An 
Act for the encouragement of learning, by securing the copies of Maps, Charts 
tnd Books, to the Authors or Proprietors of such copies, during th« times 
therein mentioned." 

PfflLIP MOORE, Clh District. 
MAftC» iSth, 1805. 
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ADDRESS TO THE READER- 



THE publishers have taken uncommon pains in this edition 
tocolIe<S all the necessary information required j in the per- 
formance of that duty they had to encounter a number of dif- 
I ficulties. In the first place, it was impossible to calculate 
with precision the alterations and corre6faons of counsel, they 
not being furnished with their corrected notes until within 
I a few days before they were severally published, and being 
I obliged to calculate a certain quantity of pages for each ar- 
gument, they have been compelled to print on smaller type 
in some instances, to meet the space allotted, which in a few 
places has obliged an unavoidable though intentional wrong 
numbering of pages by repetition of number, and the 
wliich is noticed by a star * to each. 

In the proem, they have collided all the necessary informa- 
uon relative to the impeachment by the house of representa- 
tiycs, from the committee of enquiry to the order for the ap^ 
pcarancc of the honorable respondent. 

The testimony is accurately copied from Mr. Evans's note*. 
The arguments and opinions of counsel have been by them 

rredled* The arguments of the managers are literally print- 

from the notes of Mr. Evans ; and the publifhers would 
el happy could they have got their notes corrected ; but 

ifig purchased the notes of the trial from Mn Evans, with 
Wie correcflions of counsel, they could not legally hold a copy- 
right in the arguments of the managers, who would be at li- 
berty to print or give their corredled notes to any person who 
naight pleaie to print them. Not having intentionally com- 
inittcd any errors, or in any manner fujBTered party conj3.dera- 
tions to bias them, they hope any little inaccuracies of the ' 
preis may be pardoned, to which the blurry of the work in 
ito finall degree contributed. 

, ^ The ?VBLisnz^9^ 
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INTRODUCTIOi^, 



PROCEECIi^GS 



OF THB 



HOUSE OF llEl»RESENtATlVES 

O^ TUB UNITED STATES^ 

ON THB 

Impeachment of the Hon. Samuel Chafe ^ 



TkiriiiiiYj Jakuaty, ^ib 1 8044 



• • • 

On a motion made and fecondcd, that 
ihe houf« do come to the following refo- 
lattoo : — 

Rt/eI've/f That i connrittee be ap^inft- 
ed to enquire into the official conduct of 
Saomel Chafe, one of the a^fociate juf* 
ticea of the fopreme court of the United 
Statea, and to Report thett opinion, whe-: 
ther the faid Samuel Chafe hath fo a^ed 
in hia judicial capacity, at to require the 
iotcrpditioii of the ecmftittttionfti poirer 
of thia houfe. 

The hoofe prdc^eded to ^confider the 
iatd motion at the clerk'a ulsle : Where- 

A motion was made and feconded/ that 
fhe £irthef confideration of the faid refo« 
lotion be poftponed until to-morrow* 

And debate arifing thereon. 

Another motion waa made, and • the 
^ueftion being put, that the houfe do 
tow adjourn,- 

It pifftd in the fl^gatire«-Yeaa 52-^ 
K|)ra6ai 



FaiiAY, JauuarJ 6th, 1804; 

The houfe refumed the confideration pf 
the motion of the fifth inftant, *<for the 
appointment of a committee to' enquire 
into the official conduA of Samuel Chaie^ 
one of t)ie aflbciate jufticea of the fupreme 
codrt oi the United States," — and the 
faid motion, aa originally propofed, be. 
ing 'gain read,- in x\xt worda iollowiag, 
to wit :— 

'* Refil'vcd^ Tliat a committee be ap- 
pointed to enquire into the official condwft 
of Samuel Chafe,- one of the aHoctate 
jufticea of the fupreme court of the Uni- 
ted States, and to report their opinion 
whether the faid ^ftiuel Chafe hath to 
aded in hvL judicial capacity, aa t6 require 
the interpofition o^ the conftitutional 
power of this houfe." 

A motion was made and feconded, to 
amend the' fame, hy inferring after the; 
words *^ one of the aiTociate juftices of 
the fupreme court of the United Stater,'* 
the following words, *< and of RichaM Pe. 
ters,diftri6l judge of the difiridlof Penn^ 
fylvania." 

And Onr theqocftion« that the houfe ddr 
agree to the faid amendment. 

It was refolved in the affirmatWc^ 
Yeas 79— Nays 37. 



t 



/ 

The 7«M and Mft being denumdcd by one fifth of the menben preftnfi 
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Tl^ofe who voted in th^ negative are^^ 
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HfTRODUCriQir. 



Tbe ftid motion being farther amended 
pt the Clerk's table^ to rend a^ follow. 

^filueif That a committee be appoint- 
^ to enquire into the official conduct of 
Samael Chafci oi/e of the alTociate juftices 
fifvthe fupreme coort of the United Statef| 
aod of Richard feters, diftrifl jodge of 
the dtftriA of Pennfylvaniaj and to report 
their opinion whether the ij|id Samoel 
Chafe and Richard Peters, or either of 
them, have fo afled in their judicial ca- 
piciCf 1^ as to require the interpofition of 
the conftitutional power of this Houfe, 

Mr, Speaker ftatrd the <^oeftiony that 
die Hoofe do agree to th^ faid motion, as 
fo amended, 

And debate arifing thf reon^ 

An a4j<^<W0^^'^^ ^** called fof }«^ 
Whercbpooy 

The feveral orders of the day were far. 
fherpoftpooed until to-morrow. 

And then the Hoofe adjourned until to* 
oiorrqw t^orAii^, elev^en o'clock, 



SATURDAY, Januafj 7, 1804, 

Hie Hoofe refumed the confideration of 
|he qocftion depending yefterday at the 
time of adjoommeat *' that the Hoofe ^ 
do agree to the motion of the fifth in- 
fant, as amended by the Houfc, m for 
the appointment of a committee to enquire 
into she ofictal condi;^ of Samuel Chafe^ 
one of the affociate juftices of the fupreme 
' court of the United States, and of Rich. 
aid Peterst diftri£i.jodge of the diftriCi of 
PeoofylYapia ;'^and a^fter iarther deba^ 
rhereooj 

A motion was made %nd fecondedj^ to 
amend the faid motion, by prefixing 
thereto, a preamble, in the words follow- 
iog, fo wit : 

*' Whereas tnformtUiQn bath been given 
t$ the Homfef A/ one of its member^ that in m 
tertain frojecution for trea/on^ on the part 
of tbe United States^ agaiuft a certain John 
Friet^ peniimg in the circnit court of tbe 
lh^ta4 ^^^Jf^ti in the fiatft^ of Fcnrnfjlvania^ 



SamneiCbafe^one of the affbciatejuftices of the 
fnprtme court of the C/« Statei, and Richard 
Peters^ dtftriB judge fortbedifiriaofPenn* 
Xyhtania^ by *fvbom the faid circuit court ^wa^ 
then boideUf did inform the counfei for the 
prisoner^ that^ at tbe cwrt had formed their 
opinion upon tbe point of/aiv^ and would 
dire£t tbe jury thereupon j tbe counfei for the 
prifoner muft confine themf«l*ves to the quef 
tion of fa ft onlj : And avhereas^ it is re* 
prefented^ that in confeouence offuch deter^ 
mination of the courts the ^ounfil did refufe 
to addrefs thtjury on the quejlton offa&^^-m^ 
and she faid John Fries njoai found guilty of 
treafon^ and fentenced hy the court to the pu* 
nijbntent^ in fuch iafcf by tbe lanvs of tbi 
United States^ pro'vided^^-^and nvas pardon^ 
fd by the Prefident of the Ui^i(ed States^" 

And the faid amendment being twice 
read at the Clerk's table, 

A motion was made and feconded, to 
amend the fame, by ftriking out there- 
from,— -all the words, from the word 
*^ Whereas," in the firft line, to the end 
of the amendnieoti, for the pcrrpofe of in- 
ferting in lien thereof, the following 
words, to wit | — " members of this 
Moufe have dated in their places, that 
they have heard certain ad^s of official mif* 
copdi^dl alledged againft Samuel Chafe, 
one of the adociate juftices of the fupreme 
court of the United States, and Richard 
Peters, judge of the diftridi court of the 
diftridlof Pennfylvaoia :" Whereupon, 

A divifion of the queftion on the faid 
motion for amendment, was calkd for, 

AAd on the queftionj^ that the Houfe do 
agree to the motion for ftriking oat th^ 
words before recited, 

It was refolved i^n ^he al$rmative--^yea| 
^9— nays 41^ 

And then the queftion bei»g put that 
the Houfe do agree to infert the words be- 
fore recited, in lieu of the words fo* Uric- 
ken out, it was refolved in the affirma* 
tive. 

. The queftion was 0ien ta)cen, that the 
Houfe do agree to the (aid amendment 
propofed by way of preamble,^ apQende4 
to read, as fdloweth : 

'< Whereas members of this Hoofe have- 



INTRODUCTION. 



ftated in ttieif placet, that they have heard ccitata a6U of official mifeonduA ailfdgdf 
againil Samuel Chafe, one of the aflbciate jufticrt of the fupreme court of the Uouad 
States^ and Richard Peters, judge of the diftri^ of Pennfylvania/' 
And paffed in the negative* 

The main queftioo waa then taktn, that the Houfe do agree to the faid motion at 
originally propofed^ amended to read, al followeth : 

Re/olvtdf That a coamittee be appointed to enquire into the official coiiduA of Sa- 
muel Chafe^ one of the aflbdate juftices of the fupreme court of the United States, and 
ti Richard Peteri, diftrid judge-of the diftriA of Pennfylvania, and to report their 
Opinion, whether the faid Samuel Chafe and Richard Peters, or either of them, havd 
fo a^ed in therr official capacity^ at to require the intcrpofition of the tooilitutional 
power of this Hotffe^ 

And r^olved in the affirmative, yeas fit— pays 40^ 

The yeatand nays being demanded by one-fifth of the members prefent-— rhofe w&d 
iroted- in the affirmative^ are, 
Willis Alflon, junior, John A. Hanna^ 

Nathaniel Alexander^ Joiiah Haibrouck/ 

David Bardi William Hoge, 

George Michael Bedinger, James Holland, 

David Holmes, 

John G. Jackfbir, 

Walter Jones, 

William' Kennedy, 

^ehemiah Knight, 

Michael Leib, 

John B« C. Lucas, 

Matthew Lyon, 

Andrew MCord, 

David Merri wether, 

Kicbolas R« Moore, 

Thomas Moore, 

Jeremiah Morrow, 

Anthony Nev^^ 

Thomas Newton, jun^ 

Jofeph H. NichoUbn, 

Gideon (Dlio, 

Bcriah Palmer, 

John Patterfon, 

Oliver Phelptf, 

John Randolph, junior, 

Thomas M» Randolph, 

John Rea, (of Fennfylvania)Thoims Wynnt*- 
Thofe who voted in the negative, are/ 



Phanuel Bifhop, 
William Biackledge, 
Adam Boyd/ 
John Boyle/ 
Robert Bro«rn, 
Jofcph Bryan, 
William Butter, 
Levi Gafey, 
Jofeph Clay, 
John Clopton, 
Jacob Crowningfhield, 

Richard Cotts/ 
William Dickfony 
John B, Earle, 
Peter Early, 
Sbenezar Elmer, 
John W. Eppes, 
William Euftis/ 
William Findley, 
John Fowler/ 
John Gillefpie,- 
Edwin Gray, 
Andrew Creggr 



John Rhea, (ofTenneflee; 
Jacob Richards, 
£ra{lus Root^ 
Thomas Sammonl,- 
Thomas Sandford, 
Ebenezer Seaver/ 
Tompfon J. Skloneri 
James Sloan, [ 

John Smilie, 

JohnSriiith, (ofVirginiaiJ 
Richard Stanford, 
Jofcph Stantcfft/ 
John Stewart, 
David Thomas, 
Philip R. Thompfon, 
Abram Trlgg^ 
John Trigg, 
Philip Van CortlaAdt/ 
Ifaac Van Home, 
Jofeph B. Vamum/ 
Daniel G. Vcrplank/ 
Matthew Wjrlton/ 
John Whitehill, 
Marmaduke Williams,' 
Richard Winn, 
Jofeph Winllon> and 

-^8t* 



1 



Simeon Baldwin, 
SiIhs Betioir, 
John Campbell/ 
William Chamberlin/ 
Martin Chittenden, 
Clifton Claggett, 
Manaflch Cutlerr 
Samuel W. Dana,- 
John Davenport,- 
John Dennis, 
Thomas Dwight/ 
James Elliot,' 
Thomas Griffin^ 
Gaylord Griswold/ 



Roger Griswold, 
Seth Hadingt, 
David Hough, 
Benjamin Huger, 
Samuel Hunt, 
Jofeph Lewis, jnn. 
Thomas Lewis, 
fienry W. Livingfton^ 
Thomaa Lowndes/ 
I^ahum Mitchell, 
Samuel L. Mitchili/ 
James Mott/ 
Thomas Plater, 
Sftffluel D« Purviance^ 



Jofliua Saiids/ 
ohn Cotton Smith, 
John ^mith, (of New- 
William Stedman, 
James Stephenfoo, 
Samuel Taggart, 
Samuel Tenney, 
Samuel Thatcher, 
George Tibbits, 
KiUian K. Van Renflcll 
Peleg Wadfworth, atid 
Lemuel Willkunt#   




J 



imRODUcriorr 



Ori*redj That Mr. John RindolpH, junior, »«' That RirhaH Pctrre, c^iftriA judge of 

Mr. Nicholfon, Mr. Tofcph Clay, Mr. EaHv, ^y tl'^rifl of Pcnnfylvania, ha h 'ot fo a<f\cd 

Mr. Rn(»cr GnfvirolH, Mr. Hu^er, and Mr. in hit judi ia! cApacitv, as torcq^iirr the mter- 

?ovV, hi? ap^^ninted « coifttnktce purfuani to '^ 
rhc *aid rcfolution. 

An adjournment was then called for. 



Tbt e^mmlttef apffotnffd yth Jan, to enquire 
into tbf o^nal conJtiS nf SamufI Chaffs cne 
ef the nfpiciatt jifiicts of tbr fUt^reme €ourt 
•ftb^ Uujtfd States^ ^*nd ff R'uharJ Peters% 
dijfnajuize of the difl^ia •f Pennfylnmnia^ 
iuidto rf^ort their opinion t <iubether the fitid 
Samuel Chafe and Richard Peters^ or rither 



po'iTion of the cunltitutionai power of thU 
houle. 

The qncftlon was then taken hy yeas and 
nay»» on concurring in the rejiort of the :om- 
miiiee, agrecinv^ to the firft rcfolution, and 
carried. Yeas 73, Nay* 3i» 

The report o*^" tb" rommittee, in relatfon to" 
the feconJ' refjlution* was agreed to unani- 
moully. 

Mr. J. Ramlolph moved, that a con^ittee 
be appointed to appear at th«* bar of the Senate* 



#/ th^ have/o aSed, in their fudUiai ea- 'o impeach, in tl»c name of the J^oufe of rc- 

pacitf, as to require the interpo/ition of the prefcntatives, Samuel Chafe, of high criract 

gon/iUutional powfT of this houfe" an'i mirJcmeanors. 

REPORT ^^* motion was adopted, and MefTrs. J. 

That in confequencc of thfe tvidencc collet- R^P^dolph and Early appointed the committee. 
«d by them» in virtue of the powers with which 

they have bcCT in veiled by the houfe, and *~" 

which n hereunto fubjoincd, they are of opi- 
nion, 

I. That Samuel Chafer efquire* one of the 
if&ciate ju dices of the fupreme court of the 
United States, be impeached of lii^^h crime* 



FROM THE FEDERAL GAZETTE. 
TO THE JSDITORS. 

GENTLEMSK, 

As Toom as there appeared reafon for believ' 



and mifiemeanors : 

3. That Richard Peters, did.rifl judge of ing that the houfe of reprefcntatives intended 

the diftriA of Pennfyivania, hath not fo a^^ed to adjourn, without preferring articles before 

in his judicial capacity as to require the inter- the fenate, m fupport of the impeachment vot* 

pofitioa of the conAitotional power of this ed againft me, the inclofed memorial was pre- 

iiou£:. pared, and tranfmitted (on Saturday la ft) to a- 

— raembrr, with a reqtiell that he would prefclst 

MONDAVy January 30* it, if fuch an intention Hinuld be a(l.ertained to 

exift. On 'ad Monday, the morniniif of rhc day 

Mr. J. Randolph, in the name of the com- previouny fixed for adjournment by a j<nnt re- 
mittee appointed to enqiii-e into the conduct of folution of U'th houfes.arMcIes of impea>-hment 
Samuel Chafe and Richard Peters, dated that were reported by t^r cotnmittee ; but it wat 
docnmcnts had be«i received by them, which clearly imnolB >le for the houfe to xSt upon 
occupied a confiderable bulk, the printin* of them ; n)r »1 -es the time until which t'l-y were 
which wouW con fi Jcrably aflift their invefii- kept back, leave the leaft room for fuppofingy 
gation, by rendering them more convenient for tiat the committee wh > made the r-tjort, in- 



pernfai. He added, that it would probably be 
neceflary to print thefe papers, for the informa- 
tion of the houfe when the report of the com- 
mittee was made. He therefore moved the 
vefting in them authority to caufe to be printed 
fcch papers as they might conceive proper. 
Tbc motion was carried— Ayes 59, Noes 31. 

Monday, March 11. 

The houfe went into a committee of the 



tended tnat they ihould be aifled upon before 
adjournment. 

But whatever may have been the intentioir 
with which they were reported at fuch a tisne, 
the eff;;(St undau!)tcdly will be» that they will 
pafs into the public prints, under the fan(flion of 
a committee of congrefs, and even under the 
apparent fan^Slion of the hojfc iifcif ; and that 
ai they contain the moft aggravated and in-' 
Aimed condrud^iony which it was poffiole for 
paTnn and party fpirit to p\it on the ex-partc 
whole — Mr. Varnum in the chair — on the fol- cv; Jencc, whereon the tote of impeachment 
lowing report : was founded, th?y will become a very power- 

The committee REPORT— ful engine in the hands of calumniators and par- 

That in confcquence of the evidence collect- ty zealots, for heij^'htening to the utmoft the 
fd by them, in virtue of the p^we^8 with which prejudices and odium» which all the former 
Ihey have been invcfted by the honfe, and which proceedings in this cafe are fo well calculated to 
in hereunto fuhjoined, they are of opinion, excite. 

ift. That Samuel Chafe, efij. one of the af- The report of thcfe articles, preipented tho 
fcdatc jufticesof thcfupremccourfrof tlieUnit- memorial from being preicnted ; the member 
fd Stat£s» be impeached of high crimes aiid to whom it wm Cent having been of opinion* 
«ifieaieaaor« : that the cafe, in which it was my wi(b to harv 



It prelcnted, did no Torper exift. But as rheftf 
jirticl^jshatc nbt been ntlapted by thchoufe, t 
even rnjifidered ; as they nftiift be ukcn up at 
isext leflion, and may thenbe rcjcftcd, or i»hol- 
ly varied ; as the charges which I am to stti' 
iwer, and againfl whicb J ought to hare been 
placed in a lltuatian to prepare for defending 
myfelf, arc thus ]eh in the fame ftate of uncer- 
tainty as before the report ; and as this- report 
far from acconipUlhinj^ the objeil,^ which the 
memorial feeks, can have no other c9c;<5l than 
to cncreafc and aggravate the injuftice whereof 
it complains ; I deem it proper now to n];;kc 
it public, as an appeal to my country, to the 
world, and to puherlty, againft the injur}e» and 
liiegallty of the proceedings in this cafe, an<l 
as a lolemn proteft againft thr principles on 
which they are founded. 1 therefore requed 
that you will pleafc to infert it, with this letter, 
in your uftful and reTpeiSiable paper. 

That it may be fecn that my imprcflion of 
the articles reported by the committee is not 
trrorfeous, I cnclofe a copy- of them, and re- 
o,ueft tHat you will infen them after the me- 
morial. It Is proper to ftate that four (Ibe- 
l4eve)afthe five membert of the committee, 
who reported the articles, were the fame mem- 
bers who coUe^ed and reported the tcftimony j 
and that fourteen days elupfcd ^between the 
time whrn this committee was ordered to» re- 
port artirlrs, and the ti»i)c when the report was 
a*11ually made. I'his fa^Tl will aflift in forming 
^ judgement, jq to the views with which it was 
kept back until the iaft i\sy of the fcffion., hUd 
ll.c report been maik fooner, as it might cafily 
liavc been, ilie articles might have been rejeA- 
ed by the houfe ; or miifht at L'aft have been 
deprived, by amendments, of part of their waa^ 
ton venom and abufe. 
1 am, gentlemen, 

V Vour obedient fcrvant, 

SAMUEL CIIASE. 

Baltimore^ March 29, 1^04.- 



T$ tic Hon, the Houfi of Reprefanaiives 
of the United States. 

TLf Memorial of S'IMvsl Chasr^ one of the af- 
fociale jufiices of the fupreme court of the 
XJiuicd Siaicj, 

With the rcrpe«5l due to a branch of the 
government of his country ;. but with the 
franknefs which confcious and injured inno> 
cencc has a right to aifume* and which an ear- 
ly, zealous, and conftant fupportcr of the Ame« 
rican lit>erty, ought to u(e ;. your memorialiit 
approaches your honoral)le body, to lay hij 
«.oinpIaints at your feet, and to call on your juf- 
tice for-rcdrtG. 

He has delayed this fkp until fo late a period 
«f the ic(Eau, Lccaufc he ftili indulged the hoiic. 



tJiat your honorable body would not adjcurn,h 
without reducing the charges againft him to 
fome fpccific form ; fo that he might be enabled 
to know of what he is accided^ and to dirc<ft 
his attention immediately to the means nccefia- 
ry for proving his innocence, and vindicating 
his chara<5ter. Biut finding, at Iaft, that an ad- 
journment is about to take place, without any 
thing of this kind being done ; that a vote of 
imprachment, refting on no prccifj or fpecinc 
charges or fadls, andfupported only by cx<parte 
teftimony, is about to be left hanging, for a 
whole year, over his head j" anti that, the publi- 
cation of this teftimony is permitted, in fuch a 
way as to reader it moft injurious to his repu- 
tation,' without leaving to him rhe poftibiliiy of 
combating it hy counter-proof: his duty to that 
character, which he has fupported unimpeached 
during a period of forty years, through all the 
troubles, difti cullies, and dangers of the Amer- 
ican revolution ; to his family, whofe happi- 
nefs, refpe^ability, and eftablilhment in life^ 
are matcriMly implicated in whatever concerns 
his good name ; to his country, which has ho- 
nored him with many high and important trufts ;. 
to his office, which requires- a reputation not 
only unfpotted but uufu£pe(5\ed ; and to him- 
felF, forbids hifn to remain, longer in filence. 

He therefore irfjicdlfully fbliciis and intreat!!,^ 
that your honorable bo<ly will not fuffirr an ad- 
journment to take place, until articles of im- 
peachment fliall have been preferred againH 
him. Thus, although an immediate trtal, 
which his feelings wonld lead him to prefer* 
may not be pofllble at this prorra<5lcd period of 
the feilion, ftill he Will be enabled, knowing 
the precife charges agaii^ft him, to tauke vigo- 
rous, fpeedy and effc«5tual preparations for hit 
defence, to repel the malignant calumnies by 
which he it induftriouily and unceatmgly af- 
filled, and fully to vindicate that innocence, for 
which he folemnly appeals to the Almighty 
Searcher of hearts, to the teftimony of his own. 
conicience, to his country, and to an impartial 
pofierity. He is far from arrogating to hira- 
ftlf &n exemption from the ufual portion of, hu- 
man ftL,ilty : but for the puiity of his intea* 
tions, for the uprlghtnefs of his condu(fl, 2.ad 
for the faithful and confcientioas difcharge of 
his ofticial duties, on all occafions, according to 
the beft lights of lib under ftanding : He con- 
fidently ap{)eal8 to that dread Tribunal where 
he and his accufcrs mutt one dfly appear, where 
theinmoft recefTcs of all hearts ihallbe laid 
open, the raoft hidden motives of conduct (hall 
be rcve:iled, and calumny, malice, and party- 
rage, ftiall &rever be put to filence. 

He. is the morellrongly induced to urge thi» 
requeft, and to exprcf&'his earneft hope that it 
will not be rcfufcd, by thole refledlions which it 
has not been iu his power to avoid making, oa 
the courfe hitherto purfucd in this prcfccution* 

That charges fo weighty as to render a judg^e 
of the fupreme court a fie objedt of itopeacK- 
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i\cnt for higli crimes and mlfdcmcanors, {houM 
hiTC bf en fuffcred to reft in oblivion for four 
yca^ ; although they are founded on fatfls per- 
kfily notorions in their naturcy and pt-Kfeiftly 
well known to the perfons wlio, after fo great 
a lapfe ••£ time, have si length made them the 
^ound of a profecution the moft folcmn 
knovm lo our laws ; that this proftcution fo 
brg delayed, fi'iould be commenced precifcly 
at the mi>nient when a policical change fuppof- 
cd by many, though he hopes unjuilly, to he 
favonbic to its fuccefs had taken place ; arc cir- 
cumibmces but little calculated to impart corift- 
dence to the heart of innocence, or to quiet 
thofc alarms which Cnc may feel when oppoicd 
touncotitrolled power. , 

Nor is the manner of commencin^j this pro- 
iecuJion, more confoling >than the time. A for- . 
mal enquiry intoihe official condudl of a jui^re, 
muft always "be to him & matter of very ferious 
(Doment. It muft Jilways cjcpofc him to vcrr 
gr^at uneadncfs, and may render him obnox- 
hm to the moft unjtift and injurious fufpicions. 
It is wholly inconliftent with the humane and 
pit principles of our laws, to luhji-dl a citizen 
loevijj of this kind, without foinc fpecillc ac- 
cufation, refting on fa<5^s prcciftly Hated, and 
fupported by fuch proof on oaih, a^j r«H'iers 
rbcir exiflencc at Icall proijable. No man, 
hnwe\'cr mean his condition, or liowever infa- 
mous his charaJ\cr, can be bound over tv un- 
licrgo the enquiry of a grand juiy, without inch 
in accufation, and fuch proof. A grand jury 
cannot lillcn to any accur«iiiuu againll a nun^ 
nor enquire into feis condud), much Icfs put him 
ypon hi9 trial by finding a prefenrment againft 
hm, unlcd fuch an accalatlon fo fupported, be 
iirft adduced ; and the perfjn malicioufly in- 
Aigating the iuquiry is liable, in cafe it lliould 
be rejcdied, to a fuit for reparation by the ac- 
tufcd party. All thcfe juft ami humane provi- 
iJoiis arc cllabliibed by our laws, for the pro- 
tcc^ioD of iriiiocencc, not merely from piinilh- 
ment, but alfo from unfouncltd and vexailous 
•nqiiiry. Every principle of reafon, of juuice, 
and of law, and every precedent that dtfcrvcs 
€* has received the weight of authority, concur 
ia requiring the kill application of thefc provi- 
Ibtu to tkc cafe of impeachiceiit. 

And yet in this profecution all thefe provi- 
Eons have bcea completely difregaide<l. An 
enquiry has been iuUituted, of tiic moft ferlous 
import to the party accufcd, on the mere fug- 
jeilion of a member in his place, unfupporicd 
Uy oath, or by any fpecific itatement of f?<5>s^ 
wbLib if fupported by bath, would have juliifi- 
cd an enquiry. This enquiry, thus inltituted 
io a manner the moft unprecc<iented and alarm- 
bg, £ar from being confined to any fpecific 
char^^c or ta^* is extended to the whole ofTicial 
coadoiS of a judge who has beeti above eight 
vears in oCice* ajid authorifcs the mod minute 
Bquifition of his moft unguarded and inconfid- 
9n\ik wordf and a^ionii throuj^hout the wholo 



period. It cannot cr^peyovirhonoralile^ony, ^ 
how formidable an engine of oppreHiou fuch 
^n enquiry muft be, in the hands of perfons dif- 
pofed to abufc it. Your memorialift is far froxn , 
inGnuatlng that fuch has been the cafe in the 
prcfent inliance. This infinuation he couhl 
not make or even fufpccfl to he well founded, 
M'ithcut derogating from the rcfpedl that ought 
to he infpired by i'o elevated a body ; but the 
foundnefs of principles is in no manner fu well 
teflecl as by the confcquences to which they 
lead* j\nd aithriu;;h it cannot be fufpeJ^c.l th«t 
this lionorable hody is tinder the influence of 
party f«)irit, party views, or individnaJ malice, 
yet it is a melancholy truth that free govern- 
ments arc liable to tiic influence of party fpirlt, 
and that when this fatal pafiion "[akes full pof- 
!"♦ fuon of the mind, it rompJt>rly ili.l.-s every 
fentinient of jiiflice and humanity, all regard 
for law and right. Should the time ever arrive, - ' 
Mduc'i God avert ! when a majority of cori.^jreif, / 
infl imed by party fpiiit, and feeking the dei- 
irunionot its opponents, fh.ili defire to crirpi- 
nr.teajudge, in order to heap odium on thp 
jrarty with v.'hich he is connect id ; whei> a prv- 
fident at tije he:i(! of this majorr^ aud giiiLlinj , 
its pafTions, fhall defire, from niotivcj of private 
refentmcnt, the ruin of any judge; when the 
fchcmes of the dominant party^ or of its Ici^^er^ 
may require the remova,l of ali,.fiicm, upright, 
and independent judges, and the fijhflitutlf'»n oj[.'^ 
otlters more complying or more timid ; \vheJl'. 
the neccfTiiies of a fav<irite partizan may re- . 
quire the removal of a ju<hTc, i j order to crg^tc 
ii vacancy in office ; ihould fuch a difaflrous. 
period evei* arrive, a* the hillory of otl.er free, 
g nernments informs us it may, in what i^ian- 
utr will the devoted vielimj however innncentv 
l)e able to ftiicld himlelf jgainft the thrulls of 
ftich a weapon, as tliis fpi-tics of enquiry, infli- 
tutcd in fuch a manner a?id on fuch principles, 
cannot fail to furnifh i Your memorialift trem- 
bles for the honor of his cc untrv, and for the 
fu.iefi of republican jiovcramcnt in this herlall 
and fairefl cxperunent, much more than for his 
own lafcty, when h." reilj<!^5 on the ex':eil<:s 
that und^r fuch a cloak may be committed. 

Does the m-imier in which tliis enqniry has 
heen condu«fled, prefent any confidcrations cal- 
culated to remove or ditnlni^i xUt alarm excited 
by its commcncem<-nt ? Far otherwilc ! A great* 
mafs of teftiraonv has been taken, which thou'^h 
calculated to aifetfl yourmemurialiftin themoft 
material manner, he has had no opportuviityof 
confronting, crofs-examining, or explaining.^ 
7 his teftlmony, i.i the taking of^ which fonie 
individuals were allowed to indulge thomfclve* 
in the moft rancorous invedlivcs agalnft your 
inemorialift, and to cloath with the formalirieti 
and faadlion of an oath, themalicious'eiiufiont 
of their unprovoked and impiataale refent- 
ment ; this teHimony, thus tarulihed with the 
deep fialn of partiality, liatred and revertge, ^'at 
printed apiece-mealy in the progrcfi of the ta^ 
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.^uiry, an5 though »At Immediately piihli/beH, 
•was placed in a condition to be cxtcnfively cir- 
culated, and thus to be employed as a mean of 
■deeply wounding the reputation of your me- 
moriatilt, of exciting univerial odiuin againft 
ibim, and of preparing the way for a certain 
jcondemnation, when a clamor fbal) hare hctn 
cx( ited, ftrong enough to drown the voice of 
jreafon» trut'i and jufticc. 

Your memorialiU by no means wiflves to he 
undcrftood as tnfinualin^ th^t fuch' was the in- 
tention wherewith this ftcp was taken, his rcf- 
pedt for the body by which it was authorifed, 
zorbids bim to -harbor fuch a fiifpicion. But 
fuch may be the eifc(£J, anil fuch it muft be, in 
his apprchenfion, unlefs your honorable body, 
by preparing Ipccific charges againA him im- 
jDediately, (hall enable liim to prepare fpeedily 
and efitcacioufly for juftifying his conduit and 
defending liis rhara^flcr.'againft the Tmjuft and 
wantoQ afpcrlions with which this teilimony 
abounds. 

The recent publication of this teftimonyiln a 
■gazette underftood to he the offiiiai organ of 
the govsrnmv.'nt, and thence communicating aa 
official character and fandtion to whatever of 
this naturv* appeats in it, is a circumHance caU 
culated to iucrtafe, in a very great depre^, the 
joiifdiicvous f ff vis of the teftimony itfclf, and 
ren('crs ttill more important the mcafurc which 
' your memorialift fci earncilly foliclts. From 
this- gazette, t^ie publication will paft into 
others ; and thus the moll Tinileiit mifrepre- 
ientt^iens of hi».condu6t, and flandcrs on his 
character, fan^ioncd too, in fome degree, by 
the vote of impeachment, wiH be f^^read 
throu<;hout the Unite! Urates; and will even 
xxtend to foreign countries ;. while the oppor- 
tunity of refuting them, muft» of neceffity, be 
delayed for a confidcrable time, and if articles 
of impeachment are not immediately exhibited, 
jnay l>e poitponed t ) a very diltant period. 

He is flill more ftrongly imnreflld with iht 
neceffity of demandiiig, as a facred right, thi? 
immediate exhibition of articles, when he re- 
ilecls on the manner in w. ich the rrapeach'nent 
was voted. It is in vai.i that he has looked, io 
this vote and in the report of the committee on 
which it is bounded, tor a ilatement or even a 
hint of theoFences with whirh he tUnds charg- 
ed. Ht Js jfeiipt-achctl of * high crimes ainl 
mif iein. anors ;^ but in what thefc high crimes 
and mifdemcanors Lonfill;, when^ how and 
wiiene they were commi'ted^ is no where de- 
clared. ,The t^ftimony toIk(2ed by the com- 
mittee, does iadced iiatc a variety of faiib, 
which may cohftitvjte the grounds of accula- 
tioB. iT'he principles of jultice and law, and 
the uniform com fe of practice, united in rc- 
4uirifig, that each of tiicf: fa<a8, or ea<rh*U\2tit 
is-intendrd to-'fety on, (hould be put by. tftc 
committee into the form of a fpLcific chart»e, 
and made tt»e,fu, jfM^l of a diilincV r<foluii.>n. 
T)»eicAfe of the bouic would* tfacn )uvc bceq 



exprefTed on every charge, feparately, and«acli 
would have been fupported or reje<fted, accord- 
ing to the opinio!! entertained by the majority 
refj>e€ling its truth and its fufficicncy. Your 
n»emon_alift would then have known, even 
without anitles, what it is, of which he ftands 
a<cufed, and to what points to diredl hit pre- 
parations for deftnce. His family, his friends, 
his country, and the world, wouhl have known 
w'hat It is that has lieen called *' high crimes 
and m'fdemeanors ;** and would h^ve been 
enahJed to judge how far the acctifation is fup- 
ported by the fa^i, and the fac^s by th* 
proof. 

There is another point of view in which your 
men.orialiftdcems it his f;icred duty, a duty to 
his country more than to himfelf, a duty which 
no ronfideration fhall prevent him from per- 
forming, to enter his moft folcmn proieft a- 
gainft this part of the proceeding. His protclt 
may not now be heard. The palfions alid pre- 
judices of the moment may dro*n his voice* 
But it will one day be heard and ferioufly lift- 
ened to. The American people will hear it, 
pofteriiy will "hear it ; and the lovers of liberty, 
in every age and countr)', will unite in aflcrting 
ihe juitice of his com plaint, 

lie complains that by the method pnrfued in 
voting this impeachment, a majority ha^ been 
obtained in favor of the general vote, while it 
is polfible and even probable, that tliJ're is net 
a majority in favor of any one of the feperate 
charjics on which the vote is founded. The 
avciifatlor.s againft him, fo far as can be colle<5\* 
cd from the teillmony and from the fpeeche* 
of member*, arc very various. I,et it he fup- 
pofcd that four charges are chiefly relied on^ 
viz. the trial uf Fries, the trial of Callander, the 
proceedings at New Caftle, and the charge to 
the grar.(^ jury in Baltimore. It i« pcrfe<?>^y 
manfcfl that thtfe charjres are wholly cliHin«5>, 
and cannot fupport ©r ftrengthen each othrr. 
Each is a mifderreanor in itfclf, or it, is nevt. 
Therefore th/re ought to be a majority in favor 
of each feparatcly, before it can be made ti;e 
ground of impeachment. 

Let it then be fuppofed, which i« not only 
poffilile but highly probable, that thii ty roe on- 
bers and no more, confidercd the condu^ of 
your memorialist in the trial ox Fries, as a pro« 
per ground of impeachment. In that cafe it is 
man.f^it that ypur memorialifl ought net to \,c 
impeached on that charge, there not Ixrinj* a 
miijority in favor of it. In like manner there 
may have been but thirty members in favor ott' 
impeaching him on account of Callendtr's tri- 
al ; and fo of the other two i'harjrc*. Thu-s 
although there might be but thirty menibera. \rm 
favor of impeaching, on any c^i-e of the fouir 
charges, in which c^fe it isTnanifcll that thcr<^ 
o.i^ht to be no impeachmejit ; yet, when a. It 
t": charjres are blended into one general quc^^ 
ti(m, every members who confiders any or^^ 
charge as a proper grouad ef impcachxpcox^ 
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flS^iH the otliert as not proper grounds, muft 
ycHe in the afBrmative ; and thui there wUl ap- 
pear a great majority in favor of a meafure, 
which is a^uaiiy difapproved by a great major- 
iVf', This is an innovation fo ftrikincr,fo aiarm- 
4o^, fo repui^nantto all former prKHIce, and to 
^ ideas uf juHice and taw, that it may be (a^-'e- 
ly prpnounced to fumilh» efpccially when cora- 
bjn^'with the principles of indefinite enquiry 
w^&ut previous fpecific allegations, and of rx- 
parte teftimony, the rooft formidable, the moft 
irreflftible engine of oppreflion, under the forms 
of ]4*r, that was ever placed in the hands of 
power ; and if the time (hoiild ever arrive, 
which Heaven in its mercy aveitl When this 
engine ihall be wielded under the diredlion of 
'party fpirit, or of popular paflion iniiigatrd by 
perfonal malice or ftniUcr policy, dreadful in* 
ideed will be the condition of thofe whom it 
may be the obje^ of the moment to deftroy. 

Againft an accufation thus prep? red, and 
this preferred, it behoves your memorialifk to 
make theearlieit and the moit efficacious pre- 
atrations for defending his eharaifter and aftert- 
mfl hiA innocence. While the accufation refls 

f in its prrfent vague Aate, he knows not to wliat 
points to dire<fl thefs preparations; and in the 

* locan time the fulleft fcope is given to calumny 
and malevolence ; fufpicion, ever alive and hu- 
fy, is left free to a^ ; and the molt efficacious 
means are afTordi-d, for overwhelming with 
puMic odium an innocent man, who, until the 
age of llxty-three, has maintained an unfpott- 
* ed reputation ; who bore an early and not an 
unimportant part in our common itruggle for 
liberty ; and who, after difchar^'ing with hon- 
or, many rpoft imp<»rt%nt truft« conferred- on 
•him by his fellow cirizent, wiS raifed by Wa/h- - 
4agtoa, the witncfs of hisfcrvices.and often the 
xompanionof his exerioni, to tiiat hig'i office, 
iis conduifl in vphiih, though now the fu''j;<5t 
of accufation, has always been regulated by the 
molt confcientiuus reg^ard to his duty and 
his oath. 

Xhefe are injuries to which he cannot ftip- 
poJt that your honorable -boly will fnfier him , 
to remain cKpofrd. He therefore prefu.Tiesto 
Iblicit, moft rcfpeftfully, but molt earn«ftly ; 
and C'oniifientiy hopes t.iat your honorable body 
wiJi not adjourn without preferring ariiclesof 
trnpeachrnent againft him, and thus reducing 
to precife fonny that accufation which in 
its prefent vague and general ftate, it is impoHi- 
Ue for him to repel. Could an immediate tri- 
al be had, it would be far molt agreeable to his 
feeiings ; but as circumAances render it impof- 
fible that He Oibuld be gratified in that extent, 
he forbears to a(k it ; and confines himfe'f to 
that reqiiefl, which it js, he conceives, perfe\5liy 
•ify for your honorable body to grant. 

SAMUEL CHASE. 

Salihrwre, zj^tb Marcb^ 1^04. * 



Mr. Randolph, from the committee appoint- 
ed for that purpoie, made on Monday the fol- 
lowing report, which was ordered to lie on the 
table. 

REPORT 

Of the committee appotnted ta prepare article j 
of impeach*nent a^ainft Samuel C'hask, ont 
of the aJJhcMte jujl't.es of the fuprtme court 
of the Ciutid Statei, 

ARTICLES 

ExhijlSed by the Ihufe of Reprefentati'ves of the 
UiitteJ StAtes% in the name of them/trives and 
of all the people of the United States, a^utnji 
Samuel Chafcy one of the ajfociate juJUcet of 
the fupreme court of the United States, tn 
ntaintenarice and fttpport of their impeach* 
mtnt a^ainjl him for bi^b crimes and mifde^ 
meatorsn 

ARTICLE L 

That, unmindful of the folemn duties of his 
office, and contrary t'> the facred rbjigation by • 
which he ftood bound to difchar :e thcni * faith- 
fully and impartially, and without rcfi^tii to 
perfbns,* tht fa id Saniucl Chaf-, on (hi. irial of 
John Fries, charged with trejfon, beiorc the 
circuit court of the United States, held for the 
diftrid of Pennfylvania, in tlie city of Pj.ila. 
4elphia, dunng the months of April and May» 
one thoufand, eight hundred, wiiereat the fuid 
Samuel Chafe prefi 'ed, did in his judical capa- 
city, conduft himfeif in a manner highly ar- 
bitrary, opprelfive and unjuft, viz. 

z. In delivering an opinion^ in writing, on 
the queition of law, on the Conftruilion of 
which the defence of the accufed materially de- 
pended, tending to prejudice the minds of the 
jury againll the cafe of the faid John Fries, the 
prifoner, before couufel had been heard in bis 
defence : 

a. In reftri<*\Ing the counfel for the faid Friot 
from recurring to fuch Englifh authorities at 
^hcy helicved appofite, or from citing certain ' 
.llatutes of tht; United States, which they deemed 
iliuilrati'/e of the pofiiuns, upon which they in- 
tended to reit the defence of their client : 

3. In debarring the prifoner from his confli- 
tutional privilege of addrclTuig the jury (thro' 
his counlVl) on the law as well asonthefadf, 
which was to determine his guilt or innocence* 
and at the fame time entleavoring to wreit 
from the jury their indifpu table right to hear ' 
argument, aJid determine upon the qucftion of 
law, as well as the q leltion of fad, involved 
in the vcrdii^ which they were required to givct 

ARTrCLE IL 

That in confc quencc of this irregular conduA 
of the faid Samuel Chafe, as dangerous to our 
liberties, as it is novel to our laws and ufagcfi 
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the faid John Fries was deprired of the right, 
Sl;cured to him by the eighth articlf amendato- 
rv of the c(Miftitution. and was condemned to 
death without having l)ecn heard by counfeU 
in his defence, to the dif^race of the charatflcr 
of tHe American Bench, in manifed violation 
of !aw and juttice, and in open contcmpc of 
t\\^ rights of juries, on which, ultiinateiy, reft 
the hi>crty and fafcty of the AmtriciJi p-o^Iv;, 

ARTICLE III. 

That, prompte*! by a fiailiar r>int of perf:- 
'Tuiion and injuliice, at a circuit court of the 
United States, held at Kichmonti, in the nioiKh 
of May^ one thoufand ciiiht hundred, for tlic 
diftric^ of Virginia, whereat the faid Samuel 
Chafe prcfided, and bcfor<f vhich a certain 
♦James 'I'hompfon Cailcnd«?r "was ^rr.a^ned for 
a liljel on Jojm AdauH, then prori.'cnt of the 
United States, the faid Samuel Chafe, wijth in- 
tciit to op;yrefs and procure the convidtion of 
ilie fjii! Callendcr, did overrule the obje<flion 
ot John BalTct, one of the jury, who wi(hed 
tx> be -cxcufc^ from f^rvingon the laid trial, be- 
cause he had msde up his vnlitd a^ tu the pub- 
licatiou fr4)jn which the -words diarged to be 
libellous in t)ie indiciraent., were extra(5led ; 
and the laid Baflet wd^acc^din^ly fworny and 
did fwTve on the faid jury. 

ARTICLE IV. 

That, lUc evidence of Joho Taylor^ a ma- 
terial wjincl's on behalf ot the aforefaid Callcrn- 
der was not permitted by the laid Samuel 
C!hd.fe to be giv«n in heraufc the faid witncls 
rould not prove the truth t»f the whoi<: of one 
<it t!ie charges contained in jhe ioditftmcnt, 
although the faid chati^c embraced more than 
•uc fadt« 

ARTICLE V. 

That the condu«fl of the faid Samuel Chafe 
was marked, durinj; the whole couif;; of the 
iaid trial by raauiicii injuitice, paniulity and 
intemperance, viz. 

I. In rcfufing to poftpnne the trial although 
an aflidavit was regularly filed, Hating the ab- 
fence of material witnciTcs on behalf of the au:- 
cufcd. 

a. In the ufe of unufjii, ru^e and contcmp- 
tuouji exprf fliotis towards tl.c prifoner's coun- 
iel; ant in infinuating ihac they wifhed to 
f-xcite the public feais and indignation and 
to produce that IrJubcrdination to law, to 
wl.kh the condu<Sl of the judge <iid, at the 
fame tirfic manifcflly tend: 

3. In repeated and vexatious interruptions of 
the faid cou'nfcl, on the part of the faid judge, 
which at length induced them to abandon 
♦heir caufc and tlicir client, wlw was thereup- 
on ooijvicled and condemned to iiae acd im- 
liJs^nmcnt; 



4. In «n indecent fotititude, maniuned'Mlt 
jhe faid Samuel Chair for the convi^lion of t^^ 
accufcd, unbecoming even a public profecutnr, * 
but highly dii'g'aceful to the character of a 
judge as it was fubverfive of ju-flice. '« 

ARTICLE VI. 

That, at a circuit couj-t of the ITnife 1 S^ite^, 
for the diJUi<5t of IDcIaware, held at New (31 f-*^ 
tie, in the month of June, one thousand ci^nl 
hundred, whcrrat tl»r fjid Samuel Chafe pr^- , 
Hdcd — the faid Samuel Chafe, difregarding^t1;e* 
duties of his office, did ritfccnd from ihctO.J^- 
nity uf a jud^e and itoop to the level of an ini 
former, by rcfL.fiiig to diicharge the grand jury, ' 
a'thmigh entreated by fcveral of the faid jury. . 
f.) to do ; and after tlie faid grand jury had re- 
gularly declared, through their foreman, that , 
they had found no bills of indi^mcnt, nor h'ld 
any prefentment9,to make, hyobferving tothtf** 
faid grand jury^ that he, the faid Samuel Chafe, 
underUood " that a h'ghly feditious tenjperh^ 
manifefted itfelf in the Hate of Delaware,' a^ 
mong a certain clali» of people, particularly ovf 
New Callletounty, apd more efpecialiy in thd 
town of Wilmington, where lived a moft fedi- 
tious printer^ unreilrained by any principle' of . 
^'irtue, and rcgardlt-fs of focial order ; that the 
name of this printer was"— hut checking him- 
fclf, as if ieniible of the indecorum which he 
-was committing, added, " <hat it might Lc aCr ' 
.fuming too miich to mention tl»e name of this 
perfon, but it 'l)ecom«s your duty, gentlemen, 
to enqule diligently into this matter;" and that 
wrth intention to procutc the profccution of «the • 
jiruiter in queftion, the J<^id Samuel Chafe did,, 
moreover, airthoritAliVeJy enjoin on thediftfit^ 
ajtorney of the Urft^ed ^ttcs the necelfity of 
procuring a file of tlie papers t^ which he al-'- 
iuded, .(and which Vcre undcrftood to be thof^ 
publiflied under the title of " Miror of the 
Times and General Aih'criifer") and by a fhi<5l 
exammation of then . to ^nd foine paflage 
which might furniih the ground work of a pro- 
fccution again (i the printer of the faid paper ; 
thereby degrading his high judicial funidtiohs, 
and tending to impair the pnblic confidence in,*, 
tind refpcA fur, tlse tribunals of juitice, fp «f-* 
fential to the general welfare. 

ARTICLE ViL 

And whereas mutual rtfpedV and confidence 
between the governments of the United States 
and thofe of the Individual Aate$, and between 
the people and thofe governments ref^ie^^ively, 
are highly conducive 10 that public- harmony, 
without which there can be no public happi-^; 
nefs, yet the faid Samuel Chaie, difregarding. 
the duties and dignity of his judicial charadler, 
did, at a circuit court, ior the diflricll of Mary- . 
(and, held at Baltimore, in the month of May, 
•&e thoufand ei^ht hundred and thrccj pervftrt 









II 

Li'j official ri^!.t and v^nty to aJdrefs the grand dcrcd to report oj the aniclcs of ^peachmcnt 

jtrry then and t-Actc anVinbled, on the iiiattera a[:airiil §. Chafc} one or the aOTociatcs jufliccs 

coming within the province of the faid jury, for oi the fupreme court of the United Stau*. 

thcpui'pofcof delivering to the faid gmnd jury — 

an iatcmperLtc, infiamatory and pi^iiiical har- Novemdes. 30th. i8oj. 

ingue, with latent to excite the fears and rcfent- Mr. J.Randolph fivni the committee ap- 

mcnt of the faid grand jury, and of the good pointed on tlie Cth in(t. reported aiticles of im- 

people of Maryland^ agaihlt their ftate govern- pcachments agaii>ft judge Chafe. They were 

mefit and confiitutioDv a coiiiiifol highly ccnfur* nearly the fame as reported at the ia(t fiirioii 

able in any, but peculiarly indecent and unhe- except the 5th and Cth articles whicl^ are new 

coming in a ju^dgc of the fupreme court of the U- one>» 

ttiied States; and moreover that the faid Samuel Mr. J. R. moved to refer them to »commit- 
Chafc, then & there under pretence of exercif- tec of the whole on Monday next, 
ing hi;» judicial right tp aUdrefs the faid grand Mr. r.Uiott rofe to move a more diilant day^ 
jory as aforefaid, did* in a manner highly un- and to aflign his r^afons for the motion. It had 
wamntableyendeavor to excite the odium of the been to him a fubjc£^ of confiderable regret 
laid grand jury, and of the good people of Ma- that the prefent report had been fo long delay- 
ryiand agaiolt the government of the Uoited cdi and he had repeatedly examined Lis own 
Statef, by delivering opinions which, even if mind to imagine reafons for the dtby. /Twcn- 
ihe judicial authority were competer/t to their ty-four day* ago the gentleman who now pre- 
ezpfelBons» on a fuitable occafion and io a pro- fented the report, announced to the hoiifehi&- 
per maonfir, were at that time and as deliver- convjdtion that all the time which our political 
ed by him, highly indecent, extra-judicial, and exillencc would allow fhonld be given to tht 
tending to proftitute the high judicial charad^er pcriljn accufed for the purpofe of inakmg his 
with which he wasinvefied, to the low purpofe deierice; and he moved a recoran;Itment of the 
of an electioneering partizan. report of the laft feHioa for the purpoiir of aU 
And the houfe of Rcprefentativc«, by protef- teration or amendment. A folution of the dif- 
tatjmt iaviijg to thenifelves the liberty of cxhib- ficulties which have occupied my mind upon 
itJng at any time hereafter, any farther arti- this fubjeiSl, (aid Mr. E. may perhaps be found 
des orother accufation or impeachment againft ia the report itfelL If 1 underftand it, it eip- 
the laid Samuel Chafe, and alfo of replying to braces accufations, the evidence of which re- 
his anfwers which he fball nuke unto the faid pofe in the brealb of the committee alone, as- 
articles, or any of them, and offering proof to it has never been exhibited to the houfe; Thi*- 
all and every the aforefaid articles, and to all conrfc of proceeding may be parliamentary 
and every other articlss, impeachment, or accu- and proper, but it itrikes my nuiid as poflefling 
fjltioDy which fcall be exhibited by tiiem, as a very din'trcnt charadter. At the laft fcfiioa 
the cafe fhall require, do demand that the faid a voluminous body of evidence was reported,. 
Samael Chafe may be put to anfwer the laid upon which the houfe decided the general quef- 
crimes and mifdemcanors, and that fuch pro- tion of impeachment. The committee ap- 
eeedingsy examinations, trials and judgments pointed to prepare and report articles of irn- 
mayhe thereupon had and given, as arc agree- peachment, poilbfs not the powers of a corn- 
Able to law and juHice. mittee of enquiry ; the enquiry is already at 

-^ an end ; they arc only to reduce to form the 

"NovEMBca 6th. 1804. dccifion of the houle upon the evidence before 

Mr. /• Randolpii requefted information from them ; and if they l^ive proceeded to make a 

the chair as to the fituation in whicik the arii- new enquiry, to obtain new evidence, and rc- 

cles^f impeachment againft Samuel Chafe, one port new articles thereon, they have wandered' 

of the aflfKriatejuftices of the fupreme court of beyond the limits of their duty. Nor am 1 

the United Staees, were left at the laft fcffion. furnUhed with that iniuitive knowledge of right 

The houfe would recoiled that they were then and wrong in cafes of this kind, which would 

merely reported and ordered to be printed. If be necefl'ary to enable me to decide almoft in— 

thatrbufineis was tube profecuted, he conceived iiantly upon a quefiion of fuch magnitude. 

it of importance that the party ihould have all While it is our duty to grant a re.ifonable time 

the time to prepare for h«K defence that their to the perfon accufed to muke his defence, it is 

po!itica2 cxifte|icc would allow him. Was it indifpenfably neceflary to proceed not only 

the opinion of the fpeaker that this fubje(5l w&s with deliberation but with caution, lie con- 

heforc the ccimmitte of revifal and unfinilhcd eluded by moving tl:at the report be made the 

bufine£iy or ihould it be referred to a fpecial order for Thurfday n4xt. 

eomnHttec to prepare articles de novo. The qiieftion was taken on Thurfday as^he 

The fpeaker judged that it was before the moft diftint day, and loft, 40 -votinj for and 6 J 

cummittce of revUal and unfiniihed bulinefs at againft it. 

a nntter of courfe. Wednefday was next tried and Joft.' 

/On motion of Mr. J. Randolph^ a fcle;fl It was then ordered for Monday, and \n t' e 

csmmittccy to conHIl gf five members, was or- mean time to bepiiuted» 
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DECEMBER ift. 1804. The houfe proceeded to a fccond ballot ftr 

The meflagrs received ycfterda-y from the fe- another manager, when the ballott being exam- 
Bate was read> containing a rcfolution dire(5ting ined, it appeared no member had a majority of 
the fccretary of the fenate to fammon Samuel the votes of the whole hnufc, but that the high- 
Chafe, one of the iiroctatejuftice') of the Unit- efk nuttiber of votes was given in favor of Mr» 
•d States* to anfwer the art4clet of impeach- Gcorire Wafliington Campbell : Whereupon, 
ment, and that the return thereof be made the Mr, Speaker decided, that it being provided 
%i. of January, and that the fervice fliould ht by a Handing rule and order of the houfe, that 
at leaft 15 days before the return day. in c.'.fe of any fecond ballot of the houf«, in 

— woich the number required to compofc a com- 

TuKSDAY, December 4, 1804. mittee, (hall not be clecf^ed by a majority of the 

The huufe refumed the confideration oi the votes given, on the faid f?tond bailor, a plural- 
report of the coaimittee made the; thirtieth ul- iry of votes (hall prevail ; and therefore, that 
timo» to whom was referred the reoori of a fe- in his opinion, the faid George Wafhtngton 
Ie6t comnriitteeap])ointed onthe S3thof March Campbell, was duly clewed as the feventh 
laft, *' to prepare and report articles of impeach- manager to conduit the impeachment againll 
ment againil Samuel Chaf.*, one of thctHbiiate the laid Samu^-l Chafe. 

juftices of the fupreme court of the U. States;" . From which dcciuon, an appeal was made 

and the am'^ndments ycftcrday reported thereto to the houfe by two members ; 
from the committee of the whole houfe, being, And on the qnellion, ** Is the (aid dccifion 

twice read, were, on the queftion feverally put of the chair in order ?" 
thereupon, difagreed to by the houft*. It palTcd in the Negative. 

The articles of im}>each ment contained in The houfe then proteetied to a further ballot 

the faid report, as originally propofed b^ the for the faid feventh manager, and upon exam- ' 

fclc£l committee. [See appendix.] ining the ballots, Mr. Geor;Te Waihingtan 

And tlien the main queftion being uken, that Campbell, appeared to be du)y elected by a^ 

the houfe do ccn'jur with the fele^ committee, majority of the votes of the whole houfe. 
in their algreement t& the iaid articles of im* On motion, 

peachment as originally propofed, and herein Refoh/rJ^ That the articles agreed to by this 

before recited. houie, to be exhibited in the name of t"hero- 

It waa ref lived in the affirmative. felvet, and of all the people of the United 

On a motion nnade and f^conded, that (he States, againft Samuel Chafe, in maintenancc- 

^ houfe do come to the following refolution : of their impeachment againil him for high 

Refohicdt That managers be ap- crimes and mifdemeanors, be carried to th* 

pointed, by ballot, to condu(5l the faid impeach- innate b^ the managers appointed t« cbndudc 

''ment on the part of this lioufe. the (aid i.npeachmcnt. 

The houfe proceeded to take the faid motion On motion, 

into confideration : When . Ordered ^ I'hat a me(&ge be fent to the Se- 

An adjournment being called for, nate, to inform them that this houfe have ap- 

The houfe adjourned until to-morroW mom- pointed managers to conduct the infipeachmfnt 

ing, eleven o'clock. * againft Samuel Chafe, one of tht aflfociate jufli- 

— i- ces of the fupreme court of the Uuitcd States, 

Wednesday, December 5, 1S04. and have dire^ed the faid managers to carry 

The houfe rcfumed the confideration of the to the fc6ate, the arti Ice agreed upon by thi» 

motion depending yefterday at the time of ad- houfe, to be exhibited in maintenance of their 

journment, " for the appoiutmei^ of impearhment acrainfl the faid Samuel Chafe ;. 

ma*<ag(T» to conduA the impeachment of SamU and tnat the clerk of this hou(e do go with the 

Chafe, on the part of this houfe:" Whereupon, faid rocffape.. , 
• Rffil'ved^ That feven managers be appoint- — 

cd, by ballot, to condudl- the impeachment ex- D£CEMBFR 7th. 

hibited airainft Samuel Chafe, one of the afTo- A meflage was received from the fenate in<« 

ciate juftices of the fupreme court of the Unit- forming, that they woeld be ready* to receive 

td States. the articles of impeachment againft Samuel 

The houfe then proceeded by ballot, to the Chafe, efq. one of the aflfociate juilrces of the 
choice of the faid managers ; and^upon exam- fupreme court, at 1 o'clock this day. 
ing the ballots, the following members appear- Mr. Randolph from the managers appointed 
cd to-be duly ele^ed by a majority of the votes on the part of the houfe of reprefentatives a- 
of the whole houfe, a« fix of th€ faid mana- gainft Samuel Chafe, reported that, the mana» 
few, to wit : J;crs did this «!a/ r arry to the ftnate the articles- 
Mr. John Randolph, cf impeachment agreed ta by the houfe the 
Mr. Rodney, 30th ultimo : and that the faid managers were 
Mr. Nicholfon^ Liformed by the fenate that their houfe would 
Mr. Early, take proper mcafures relative to the faid imi 
Mr. Boyle, and peachment} of which this houfe (bould be dulf 
Mr.. Nftlfoiu notified^ 
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HE senate chamber was fitted 
up in a handsoipe style as a court— ^ 
and laid out into apartments for 
the Senators the House of Represen- 
tatives, the managers, the accused, 
and counsel — the members of the 
executive departments, besides a 
semi-circular gallery constructed 
mthia the area of the chamber, 
which forms from its front an amphi-^ 
theatre .contiguous with the lixed 
gallery of the Senate chamber. 

On the right and left of the Prest-^ 
dent of the Senate, and in a right 
line with his chair, there are two 
rows of benches, with desks in fronts 
^d the whole front and seats cover- 
ed with crimson cloth ^ so that the 
feoators front the auditory. 

The • Secretary of the Senate re^ 
tains his usual station in front of the 
President's chair— on the left of the 
secretary is placed the sergeant at 
arms of the Senate, and on \iis right 
the sergeant at arms of the House of 
Representatives* 

. A temporary semi-circular galle- 
ry, which consists of three ranges of 
benches^ is elevated on pillars, and 
the whole front and seats thereof co- 
KT^ with green doth'-*-At th^ an<» 



gles or points of this gallery, there 
are two boxes which project mto the 
area about three feet from the line of 
the front, which save the abruptness 
of a square termination, and add 
considerably to the effect of the coup 
d'oeil. In this gallery ladies are 
accommodated, and they assemble 
in numbers. 

On the floor, beneath this tempo- 
rary gallery, three benches are pro- 
vided -rising from front to rear, and 
also covered with green cloth — these 
benches are occupied by the members 
of the House of Representatives— on 
the right there is a spacious box 
appropriated for the members of the 
executive department, foreign minls-v 
ters, &c. &c. 

A passage is opened in front from 
the President's chair to the door— 
on the right ani left hand of the 
President, and in front of the mem- 
bers of the House of Representatives, 
c.re two. boxes of two rows of seats-— 
that facing the President's right, is 
occupied by the managers— 4hat on 
the other side of the bar for the ac* 
cused and his counsel— •these boxea 
are covered with blue clath» 

« 
The Qiarshal of the district, and a 
number of his officers, have 9|ations> 
in the avenues of the court aad la' 
the galUrie? « 



Mr. Otis (Secretary^ read the re- 
turn on the summons of Samuel 
Chase, made by Mr. Mathers, ser- 
geant at arms, who was sworn that 
£e served the said Samuel Chase 
with a copy of the summons and a 
Gopjr of the articles of impeachment. 

Proclamation was made^that Sam- 
uel Chase appear conformably to 
the summons, or that his default 
would be recorded. 

Samubii Chase appeared accord- 
ingly. • . 

The President of the Senate (Mr. 
Burr) informed Mr. Chase, that 
having been summoned to answer 
the articles of impeachment exhibit- 
ed against him by the House of Re- 
presentatives, the Senate were ready 
to receive any answer he had to 
make. ^ 

Mr. Chase requested the indul- 

fenoe of a chair, which being imme- 
iately furnished, he seated himself 
iiear the centre of the area of the Se- 
nate chamber in front of the Presi- 
dent. The members were seated in 
boxes, covered with crimson, on each 
Side of the President, and in a line 
with his chair. 

Af n Chase rose and made the 
following 

ADDRESS. 

Ma. Presidbnt, 

I appear in obedience to a sum- 
mons from this honourable court to 
answer articles of impeachment ex- 
liibited against me, by. the honoura- 
ble the House of Representatives of 
the United States. 

To these articles, a copy of which 
"was delivered to me with the sum^ 
^ons, I say, that I have committed 
iio crime or misdemeanor whatsoever 



for whidi I am subject to impeacli<' 
ment according to the constitution . 
of the United States. I deny, with 
a few exceptions, jhe acts with which 
I am charged ; I shall contend, 
that all acts admitted to have been 
done by me, were legal ; and I deny 
in every instance, the improper in- 
tentions, with which the acts charg- 
ed are alledged to have been done, 
and in which their supposed crimi- 
nality altogether consists. 

But in charges of so henious a 
nature, urged by so high an author- 
ity, a simple denial is not sufficient. 
It behoves me, for the legal justig. 
cation of my' conduct, and for the 
vindication of my character, to meet 
each charge with a full and particu- 
lar answer ; to explain and refute at 
length every principle urged against 
me ; to state the evidence by which 
I am to disprove every fact relied 
on in support of the accusation ; ^ 
and to detail all the facts and argu- 
ments on which my defence is to^ 
rest. ' The necessity of an answer 
embracing all those objects, in cases 
of impeachment, is obvious ; and 
the right to make it, ii^ secured by 
law and sanctioned by uniform prac- 
tice. 

Such an answer it is my intention 
to make. It is my purpose to sub- 
mit the whole ground of my defence 
to the view of this honorable court, 
of my country, of the world, and of 
those who ai}e to conduct the pro- 
secution. So will my judges come ' 
to the trial with that full knowledge 
of the whole matter in dispute, 
which is essential for enabling them 
to understand and apply the testi- 
mony and the arguments ; and tlie 
honorable managers will be better 
prepared" to refule such parts of my 
defence, as they may think untena- 
ble.  ^ 

But In a case of this kind, ^vhere 
the accusation embraces so great a 
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ntrietj of cliarges, of principles, and 
of facts, it is manifest, that for prepa- 
ring such an answer as I have a right 
to make, and as my duty to myself, 
my family, my friends and my coun- 
try requires at my hands, a consider- 
able.time must be necessary. 

Many of the principles involved 
in this impeachment are very im- 

S riant, not only to me, but to the 
>erties of every American citizen, 
and to the cause of free government 
in general. These principles ought 
to be maturely considered, and clear- 
ly explained. They present a wide 
field of legal investigation many 
of them require laborious and exten- 
sive research, and although some of 
^hem have accompanied the prosecu- 
tion from its commencement, and 
iace thus been for a considerable time 
subjected to my consideration, some, 
on the other nand, have been very 
recently introduced. 

Of this description is the princi- 
ple, whereon the dth and 6th articles 
rest, relative to the extent in which 
the courts of the United States are 
to be governed, not only in their 
decisions, but in flieir proceedings by 
tbc state laws. A principle which 
vas not brought into view until a 
few weeks ago, and the explanation 
of which will require a careful con- 
sideration of the conduct and pro- 
ceedings of the supreme and circuit 
courts of the United States, from the 
first establishment of our federal 
system. 

The same artiples involve the con- 
5traction of two state laws of Vir- 
ginia, \ebich I am charged with 
Banng infringed in the trial of Cal- 
iender, f^hich were not mentioned 
on the trial*, or during any of the 
introductory proceedings, and of 
vhich I never beard until these arti- 
cles were reported a few weeks ago. 
Uis manifest that in order to fix the 
true cottstructioa of these laws. 



about which, professional men haVe 
differed in opinion, recourse must 
be had to the decisions of the courts 
of that state as explained by their 
records ; or in case those should be 
silent, to the recollection and opin- 
ion of professional men accustomed 
to preside or attend in the courts 
where those laws are enforced. It 
is manifest that such*an investigation 
cannot be accomplished in a short 
time. 

The facts on which this prosecu- 
tion rests, except the last article, are 
alledged to have taken place more 
than four years ago ; some of them 
at Philadelphia, some at Wilmingi* 
ton, in the state of Delaware, and 
some at Richmond, in Virginia .-^^ 
These facts are very numerous, and 
the greater part of them are of such ' 
a nature, as to depend for their 
criminality or innocence, on minute 
circunistances, or slight shades of 
testimony, and often on the differ-* 
ent manner in which the same cir- 
cumstances may affect different 
spectators, all equally disposed to 
represent truly what they observed. 
The most material facts are alledged 
to have happened in Richmond and 
Philadelphia. In the former of these 
places I am an utter stranger having 
never been there but once, and in 
the latter I know personally but very 
few individuals. These circum- 
stances render it difficult for me to 
ascertain the persons who witnessed 
the various transactions in question, 
and are able after this lapse of time, 
to give accurate testimony concern- ' 
ing them ; and this difficulty is very t 
much increased, by the distance of 
. those places from that of my resi<* 
dence. I assure the honourable 
court, that from the moment when 
this prosecution assumed a serious 
aopearance ^nd a definitive form, at 
the last session of congress, I have 
tarn«l my atteation to the subject 
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of my ^efence and my answer, and 
have exerted myself in finding out 
and procuring the requisite testimo- 
ny ; but the difficulties which I 
have stated, added to my ill state 
of health during a great part of the 
last year, have prevented me from 
making such progress, as to afford 
me the hope of being able to obtain 
the object in a very short time, I 
have done much, but much, very 
much, remains to be done, even in 
those parts of the prosecution where 
I had some notice by the proceed- 
ings of last session. In those very 
material parts which have originated 
during the present session, every 
thing is still to be done. 

It may perhaps be thought, that 
although these preparations might 
be necessary for the trial, they are 
not so for the answer. But .such 
an opinion I trust, would on ex- 
amination be found erroneous. 

The answer, in cases of impeach- 
ment, must disclose the whole de- 
fence, and the defence must be con- 
fined to the matters stated in the 
answer : otherwise the prosecutors 
might be surprised at the trial, by 
objections, which with previous no- 
tice, it would be in their power to 
refute or explain. The accused 
therefore, before he puts in his an- 
swer, ought to have tinre sufficient 
for making himself thoroughly mas- 
ter of his defence, of the grounds on 
which it rests, and of the facts and 
evidence by which it is to be sup- 
ported. He ought to be completely 
prepared for the trial ; between 
which and the answer no delay need 
to take place, except such as may be 
necessary for convening the wit* 
^nesses. 

In so material a paft of his pre- 
paration for defence, as the drawing 
up of his answer, it will not, I pre- 
sume, be denied that he ought to 
have an opportunity of obtaining 
4ie be«t professional assist^ce which 



it may be In his potrer to procure* ^ 
This assistance is rendered peculiarly 
necessary to me, by the very preca- 
rious state of my health ; which 
affords me, at this season of the year 
especially, but short and uncertain 
intervals of fitness for menial or 
bodily. exertion. Should my answer 
be required in a short time, I have 
no reason to suppose that I shall 
bt able to obtain such assistance of 
this kind as I so much need, and 
as probably, I shall otherwise have 
in my power. Professional gentle- 
men,, engaged extensively in busi- 
ness, are at all times too liable to 
interruption, and too much occu- 
pied to devote themselves exclusively 
to an affair of this nature, so as to 
complete it within a short period ; 
and at this season of the year, they 
are for the most part particularly 
and indispensably engaged. 

These reasons in favor of a liberal 
allowance of time for preparing the 
answer, derives great additional force 
from one further consideration which 
I hope that I may without impro- 
priety present to the view of this 
honorable court. Reputation ought 
to be more dear to every man, and 
is mere dear to me than the honors 
or the emoluments of office. la 
cases of impeachment, the facts 
which appear, the explanations 
which are given, and the arguments 
which are urged at the trial, arc 
sometimes wholly omitted in the 
statements given to the public, and 
often misrepresented, or stated loo 
indistinctly to be generally under- 
stood. It is to the answer that the . 
world must look, for the justifica- 
tion of the accused. Jt is by hia 
answer alone, that he can furnish st 
clear, concise and authentic explana- 
tion of his conduct and his motives, 
supported by such statement of his 
proofs, as can be extensively read^ 
clearly understood, and easily re- 
membered. He may therefore claiqi^ 
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(rom juntice, and expect from the 
bigh dignity and responsible charac* 
terofthis honorable tribunal, such 
time for preparing this very impor- 
tant document, as may enable him 
to bestonr on it all the care and labor 
iFbich it requires, and to give it all 
the force of which it may be suscep- 
tible. 

In stating these considerations, 
Mr. President, in support of a re- 
quest for a continuance of this case, 
I disclaim all intention of affected 
delay. Feeling a consciousness of 
my integrity, and a just pride of 
efaaracter, which place me far above 
the fear of events, I am anxious to 
meet this accusation, and I rejoice 
in an opportunity of refuting it, I 
know that my conduct, though lia- 
ble tr> a full portion of human error, 
has at all times been free from inten- 
tional impropriety. 1 know that in 
all the instances selected as the 
grounds of accusation, I have dis- 
charged ray official duties with a 
sacred and inviolate regard to ray 
oath, my character, the laws of my 
country, and the rights of my fellow 
dtizeas. I know that I can prove 
my innocence as to all the matters 
Pledged against me. And acrimo- 
nious as are the terms in which ma- 
ny of the accusations are conceived ; 
harsh and opprobious as are the 
epithets wherewith it has been 
thoaght proper to assail my name 
and character, by those who were 
*• paling in their nurse's arms," 
irhilst I was contributing my utmost 
aid to lay the ground work of Amer- 
icaa liberty ; i yet thank my accu- 
wbose functions as members of 
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the government of my country I 
kifl^hijr respect, for having at lengtn 
u their charges into a definite 
rm, susceptible of refutation ; and 
Ibr having thereby afforded me an 
lopportanity of vindicating my inno- 
benoe, in the face of this honourable 
■^rt» of my gantry, aa4 9( th^ 
World ^^ 



But thl« vindication, situated as I 
am, and as this case is, cannot bevthe 
work of a few weeks. Much time 
has been employed in preparing the 
accusation ; less will be required for 
the defence ; but a short time will 
not suffice. I am far from presum- 
ing to prescribe to this honorable 
court, whose sense of justice, and 
disposition to grant every proper in- 
dulgence, I cannot doubt — 'But it 
may perhaps be not improper to, sug- 
gest, that by th^ first day of next 
session, the answer could be prepared 
and put in ; and that the trial might 
then take place as soon afterwards as 
the witnesses c'ould be collected. I 
declare that it will be impossible for 
me to prepare my answer in such 
time as to commence the trial during 
this session with any prospect of 
bringing it to a close before the ses- 
sion must end ; and were I to omit 
that full answer which I wish to give, 
it would be impossible for me, in the 
course of this session, (only two 
months of which now remain) to 
ascertain fully all the facts necessary 
for my defence ; to find out and 
bring to this place the witnesses 

_ and written testimony ; or to make 
arrangements relative to that assis- 
tance'of counsel which my case re- 
quires, my age and infirmities render 
essential , and a longer time would 
enable me to procure. 

I hope, Mr. President, I may be 
permitted to observe, that my private 
and professional reputation for pro- 
bity and honor has never been called 
in question. > I have sustained a 
high judicial character for about six- 
teen years, and during the first six, 
I presided at the trial of more crimi- 
nals than any other judge within the 
United States. - During this whole 
period of time, my official conduct 
has never been arraigned, except, 

. only in the trials of Cooper, Fries, 
and Callender, about four years ago. 
f o( tbe trutn of these assertionsj I 
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Appeal to all who know me; and swer and prepare bun8elfwitlicoQti« 

particularly to the two honorable sel for his trial. Which was read 

Senators from Maryland. by the secretary. 

In respect to the present prosecu- 
tion I will make but one remark-— The President then informed him 
That I am impeached for giving on that the Senate would deliberate on . 
the trial of Cal lender, several judicial his motion, and that the court 
opinions, in which Judge Griffin, would be opened to-morrow at 19 
my associate, concurred ; my qpin-. o'clock, 
ions are held to be criminal, or 

that they flowed from partiality, and The Senate immediately, on the 

an intention to oppress Callender ; invitation of the President, left the 

but the s^me opinions given by my senate Chamber, and proceeded to 

associate, have been considered per- a private committee room, 
fectly innocent. 

I have now only to solicit this During the whole of these prb- 

^onorable court to allow me until ceedings, neither the managers or 

the first day of next session to put in House of Representatives were pre- 

my answer, and to prepare for my sent, 

trial ; and I submit myself as to the  -li   

further proceedings in this case, to ^ 

the discretion of this honorable court, Thubsd at, January 3. 

in whose integrity, impartiality and mi o •■ . . i . 

independence, I repose the highest ^ ^he Secretary admmistered to the 

confidence : I will . not for a moment President the following oath. -You 

believe that the spirit of party can ^^ solemnly swear that in all things 

ever enter and pollute these walls, or appertaimng to the trial of the im- 

that popular prejudice or political 5!?}?^?'^'?^ ^'^ ?r"^^. ^^"^^ 7^"* 

motives will be harbored in the bo- ^^"^^^ impartial justice according 

a<An of any member of this bono- !? the a)nstitutioa and laws of the 

Table body. United States : 

On the contrary, I hope and ex- »,i i-i .i • i • •' . 

pect that all its decisions will be go- ^ ^he like oath was administered 

verned by the immutable principles J^ ^*^^ President to €7 of the mena- 

of justice, and a sdcred regard to the H'* present, and three others made 

constitution and the law of the land, f^"^^^ affirmation to the same cf- 
which every member of this court is 

bound b^ duty, and the obligations The President laid before the Se*' 

of a Christian judge, to support and nate a letter from Samuel Chase» in** 

observe." closing an affidavit sworn before 

Mr. Justice Hamilton, assigning^ 

various facts ai>d reasons for toeing 

The President then desired Mr. allowed further time to give in. bi^ 

Chase if he had any motion to answer, 

make, to reduce it to writing and »   

Iiand it to the secretary. ,-7^ foU<rmtng' is the affidavit t^ 

Mr. Chase hereupon stated his ^ ■m- 

motion in writing, which was that he ^"^ ^' Washinoton, ss. 
might be allow^ until the first day Saihuel Chase made oath on tbr 

•f the next session to put in bis aa<« Holy Evangelists of Almighty GodI 
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tkat it is not in his power to obtain 
iaformation respecting the Tacts al- 
ledged in the articles of impeachment 
to have taken place in the city of 
Philadelphia, in the trial of John 
Fries ; or of the facts alledged to 
have taken place in the city of Rich- 
mond, in the trial of James T. Cal- 
leiider, in time to prepare and put in 
bis answer, and to proceed to trial, 
with any probability that the same 
coil Id be ti ill shed on or before the 
fifth day of March next. And fur- 
ther, that it is not in his power to 
procure information of the names of 
the witnesses, whom he thinks it 
may be proper and necessary for him 
to summon, in time to obtain their 
attendance, if his answer could be 
prepared in time sufficient for the 
said trial, before the said fifth day of 
March next : And the said Samuel 
Caase further made oath, that he be- 
lieves it will not be in his power to 
obtain the advice of counsel, to pre- 
pare his answer, and to give him 
their assistance on the trial, which 
he thinks necessary, if the said trial 
should take place during the present 
session of Congress— and that he be- 
lieves if he had at this time, full infor- 
mation of facts and of the witnesses 
Coper for him to summon, and if he 
d also the assistance of counsel, 
that he could not compare the an- 
swer he thinks he oujjht to put in, 
tod be ready for his trial, within the 

£ce of four or five weeks froia this 
«• And further, that his appli- 
cation to the honorable the Senate, 
fcr time to obtain information of 
fcts, in order to prepare his answer, 
tnd for time to procure the neces- 
lary witnesses, and to prepare for his 
liefence in the trial and to obtain the 
4ldnce and assistance of counsel, is not 
Blade for the purpose of delay, but 
ooly for the purpose of obtaining a 
Ml hearing of .the articles of im« 
Beachment against him, in their real 
perits. SAMUEL CHASE. 

r 



Mr. Bradley moved the Senate td 
come to the following resolution. 

Ordered, That Samuel Chase, one 
of the associate justices of the Su^ 
preme court of the United States, do 
file his answer to the articles of im- 
peachment exhibited against him, 
with the secretary of the Senate, on ot 
before the day of 

Mr. Giles moved to strike otit all 
the words after the word oMered^ 
and insert in lieu thereof the follow^ 
ing ; " That the •« day 

of shall be the day for re- 

ceiving the answer, and proceeding 
on the trial of the impeachment of 

Samuel Chase/' 

< 

Mr. Hillhouse moved a division of 
the question, taking it first on strik- 
ing out. 

Mr. Giles asked if the whole was 
not one motion. 

The President declared that any 
member of the court had the right of 
requiring a division of a questioa 
where it was susceptible of a division^ 
and he conteived the amendment 
proposed was capable of being di« 
vided* 

The question wsls then taken oti 
striking out by calling over the 
names of the members, and there ap- 
peared Ayes 20— •Noes 10— So tM 
words were stricken out* 

The question was next taken la 
like manner upon inserting: the words 
moved by Mr. Giles, and was carri« 
ed— -Ayes 51^— Noes 8« 

Mr. Tracy moved to fill up t^^ft 
blank with the first Monday iij ^ 
cembernext* 

Mf» Breckenridge moved to fill i 
Up with the 4th February next« 
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The President said tbe first ques- The question on the" order, a& 

tion would be on the most distant amended, was then put and carried 

xlay, viz. the first Monday in Decern- •---Ayes 21 — ^Noes 9. 
ber next. 

The Secretary was directed by the 

On this question there appeared President to deliver a copy of this 

19 Ayes and 18 Noes. So ^he mor order to the House of Representatives 

tion was lost. ^nd another copy to Samuel Chase. 

The President thert put the ques* After enquiry by the President 

lion on the 4th day of February whether any gentleman bad any 

pext, which was carried in the af? thing further to offer, the Senate 

iirmative-*21 Yeas and 9 Noes. withdrew to ^ private ich^mber. 
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X HE Senate, by their secretary, 
made a communication to the bouse 
of representatives, that they were 
ready to proceed upon the trial in 
the senate chamber : and thereupon 
proceeded to their stations, preceded 
by their sergeant at arms— and the 
president (Mr. Burr) being seated. 
The members of the house of re- 

fresentatives, preceded by their spea- 
eraiid the managers, having enter- 
ed the court and taken iheir stations 
-^n the front seat Mr. Rodney, 
Mr. Nicholson, Mr. Clark and Mr. 
Kandolph ; on the second row, Mr. 
Campbell, Mr. Boyle, and Mr. 
Early. Chairs were provided on the 
left of the managers, for the speaker 
and clerk of the house of representa- 
u'vcs. 

The President then directed the 
crier to open the court— which was» 
done in the old Nonnan style ;*^ 
Ofbz !— Oyez !— 'Otez ! all man- 
ner of persons, fire. 

The President then directed Sam- 
ttel Chase to be called-?- which was 
\ done— and he appeared. 

On Judge Chase's advancing to 
! the bar, followed by his counsel, 
the president addressed him, inform- 
ing him that the time which the sen- 
ate had granted to prepare for his 
Mence was now expired, and he 
faired to know if he was {>repared 
to answer to the charges preferred 
Igainst him by the house of repre* 
Aotatives. 

The President then informed him, 
4l4t seats were provided for himself 



and counsel. The judge named 
them, Messrs. Luther Martin and 
R. G. Harper of Baltimore, and Jo- 
seph Hopkinson; and then seated 
himself. His seat was separated by 
the bar, from Mr. Rodney, who sat 
on the other side^-on the iudge*8 
right were in succession, Mr. Martin, 
Mr. Hopkinson, and Mr. Harper. 

Judge Chase then observed that 
the time allowed him for putting in 
his answer was not as mueh as he 
wished, and that his answer was not 
so complete as he had desired— -he 
then produced his pleas,* and, hav- 
ing read the caption and introductory 
part, he then handed it' to Mr. Har- 
per, who continued to read 'till two 
o'clock ; when Mr. Hopkinson con- 
tinued the reading to four o'clock ; 
then Mr. Harper continued for about 
half an hour; the Judge read the 
closing part, which was a solemn 
religious appeal. 

After a few errors made in trans- 
cribing were corrected. 

Mr Randolph (chairman of the 
managers) said«— am I to consider 
this plea and answer of the respon- 
dent as final, or does be mean to go 
further ? 

The President. I understood that 
this answer, now given in, is that by 
.which he means to abide. 

Mr. Randolph.'^Thvit escaped my 
hearing before. I now, on behalf of 
the managers, require of the senate 
time to prepare a replication to thia 
plea, and a copy thereof. 

Tlie President~^\J pan this request 
the senate will deliberate, and duljr 
advise the house of represenutivei4 



t Sc« ea4 vf (be Yolamo. 



t IS 1 



Mr. J. Randolph, the leading 
manager, requested bhat the witnes- 
ses, on the part of the prosecution 
might be call^, to ascertain who 
were present,' 

They were accordingly called, to 
the number of twenty-four, as fol* 
low :— -those who answered are mar- 
ked ^/^— and those absent faj 
Alexander James Dallas, p. 
William Lewis, p 

William S, Biddle. p 

Edward Tilghman, p 

George Read n p 

James Lea, a 

John Crow, a 

Risdon Bishop* a 

John Montgomery, p 

John Stephen, p 

Aquila Hall, a 

Philip Stewart, a 

John Thompson Mason,, p 
Samuel H. Smith, p 

- Thomas Hall, a 

Johii Taylor, p 

George Hay, p 

Philip N. Nicholas, . a 
William Wirt, p 

John Harvie, a 

Merewether Jones, a 

John Heathy p 

Jamea Pleasants, a. 

Pourteen being^ present, and ten 
absent. Of those marked absent, 
we understand that Philip N. Nicho- 
las is in the city. 

Mr, J. Randolph observed, that 
various. considerations, which it was 
liJinecessary. to detail, induced him, 
on behalf of the managers, to move 
a postponement of the trial 'till to- 
morrow, when they hoped to be pre- 
pared to proceed therewith. 

Mr. Harper S3,\A, that on behalf 
of Judge Chase, he would not object 
to the motion. 

« The President informed the mana- 
gers, that the Senate acceded to their 
request, and added, that the Senate 
would attend to-morrow at twelve 
o'clock, for i]^e purpose of proceed"* 
ing with the trial. 



At the request of Mr. Harper, 
the witnesses on the part of Judge 
Chase were called over, to the hum- 
ber of forty-one, as' follow; those 
present are maAed ^^^— and thosfc 
absent faJ. 

H^itnesses summoned by Judge Chase, 

William Marshall, a. 

David M. Randolph, p. 

Edmund Randolph, a. 

John A, Chevalier p^ 

Robert Gamble, a. 

John Marshall, p^ 

John Basset, p. 

Cyrus GriiBn, sick. 

David Robertson, p. 

John C. Barret, dead. 
John Hopkins, twt found. 
Philip Gooch, not found. 
William Minor, not found. 

James Winchester, p. 

Philip Moore, a. 

Cornelius CqmegySjj a. 

Johu Purviance, p. 

Thomas Chase,^ p. 

John Stewart, a. 

William Rawle, ;>• 

Gunning Bedford, p* 

Nicholas Vandyke, p. 

Archibald Hamilton, p. 

S. P. Moore, /• 

• ' William C. Frazlei;, f. 

£d\Vard Tilehman, p. 

Wm. Meredith^ p* 

Jared IngersoU, p. 
Samuel Wheeler, not found* 

Samuel Ewing,^ p^ 

Walter Dorsey, p* ' 

James P. Boyd, p. 

Nicholas Brice, p. 

Wm. Mc Mechen p., 

William H. Winder, p. 

William Gwynn, p. 

William J. Govane, p» 

Edward J. Coale, 42, 

John Hall, jun. • p. 

Thomas Carpenter, p . 

Twenty-seven being present, an< 
thirteen absent, of tho^jc marked ab 
sent, Kd. J. Coale is in the clty^ 

Whereupon the court rose. 
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SAtu»»AT, Tcbruary 9. to thcw tliat th« •pinion which he dctt- 

vered in the case of Fries, upon the law, 
The Court being called, the Managera was the law laid down by his predeces- 
Mtended. , sors, in the same court, and once upon 
Judge Chase with his counsel, Messrs. the same case. This is an attempt to 
Martin, Harper, Hopkinson and Key, ap- wrest the chaj*ge from the true point on ' 
peared and took their seuts. which it standi, and to plaCe itupon ano- 
The President then infornvcd the Ma- ther. It is not on account of the illcgali- 
BRgers that the court were ready to hear ty of the opinion whic'h the respondent 
themonthepartof the prosecution — Mr. gave that he is impeached, but for the 
RANDOLPH rose and spoke as foi- time when he delivered it, and the mo- 
lows :— tives by which he was goveraed. The * 

charge against him is, that he delivered ' 

Mr. President, ^ an opinion in writing, tending to preju- ' 

It becomes my duty to open the case ^^^ ^^^ "^^"^^ °^ ^^^ i^^V against John 
en the jpart of the prosecution. From ^™^ ^^® pris»ner, before the case had 
'this duty, however inadequate I might be ^^^^ argued by the counsel. If the ma- 
atany time to discharge it, and especial- wagers were to be governed by their own 
ly at the present, both on account of the *^"*^ ^^ propriety, and not by their duty 
shortness of time which we have had to ^ '^°^^ ^^ ^^<^"^ ^^^X are employed, 
answer the lengthy reply gf the respond- * ^*^^ °^>S^* w^th safety, in my opinion, 
ent, and of personal indisposition, 1 shall *'^*^ ^^^ ^^^^ "P^^ ^^^ concessions of the 
Dot shrink., When I speak of the short- rcH^ndent himself. The Vesnondent ac- 
nessof the time allowed us to reply to J^^^owledges in his answer, that he did' , 
the* answer of the respondent, I hope I deliver an opinion on the law, tending ta 
•hall not be understood as casting any Prejudice the minds of the jury against 
imputation upon this honoraUe court, ^^^^^ ^"^* ^^^ prisoner, before the coun- 
fof expressing a wish that the trial may *^^ ^^^ ^^ ^^^^ ^^ ^i* defence. Thia 
be postponed. Sensible I am, that this "^ay be seen by a reference to the an- 
eourt would allow us longer time, but a swer of the respondent, a part of which I • 
desire for the furtherance of justice, ad- must, heg the favot of one of those ai- 
ded to the impregnable ground on which s^^iated with me to read, 
the managers stand, induce them to, be ^^' Clark. here read a passage of the 
ready on the part of the prosecution. ' answer. 

The managers are in this instance to Ourobject is to prove that the opini- 

citablish the guilt of one of the judc^es ^^ .^^* delivered with an intention to 

«f the supreme court— Of a man capable P^'^J^^'ce the minds of the jury against 

of being one of the ornaments of his '*?^ prisoner— and that the respondent 

country— and who if he had made a pro- ^^^ restrict the counsel in their attempt 

per use of his talents would have done as ^° ^]^^ English authorities which they 

much good for his country, as he has in- <^oi^sidered apposite, and also the statutes 

liicted wounds upon it by his misconduct. ^^ ^^^^. United States and did debar them 

The an-aignment of a man of such ta- ^^ ^^^^^ constitutional priril<?'ge to address 

lents before this tribunal, is one of the ^*)e j^»ry upon the law as well as the fact. 

saddest spectacles ever presented to the These are facts which we are able to prove 

view of any people.— Base indeed must ^^ ^^^^ ^^^^ respectable evidence. But 

be his heart who could triumph over such '^^^ i^t^spondent assigns as a reason for 

a scene ^'^ delivering his opinion on the law at 

The first charge with which the re- !tft1!!^^v^''•'^''^' T' '*"' '^^J^ru^ ^"'^ 

spondent is impeached is relative to his St^l ^rrl'fX"""""'"' /?"^^,^^* 

conduct upon the trial of John Frie« for ^^'^^Tl ^^/t the respondent endea- 

tr&ison. ^^^ .^ ^^^^ ^^^^ ^^^ counsel privileg- 

' es which none of his predecessors con- 

^ [Here Mr. Randolph read the first ar- ceivcd themselves authorised to do, to 

tele of impeachment.] wit, that of addressing t]\e jury on the 

The answer of the respondent to this law as well as the fact. If as the rc»- 

tharge is by evasive insinuations -and mis- pondent states, the law was settkd twioo, 

«Pf«Hi\tati«aft of ibc^. H« attempts after f olvmn argument, it U i^n evidcMe ' 



' V. 

that his predecessors ncTcr attempted to jud?:e who delivers an opinion to the ju-^ 
debar the counsel from arguing before ry upon the law, after solemn ar^menti 
the jury as to the law. The learned and that o f the respondent who prejudged 
judges who decide the law jn 'those cases, tlie case. I believe thei'e never haS^been 
and to whom the respondent has ap- an instance where counsel have beei^ 
^aled as authority, delivered their opi- stopped by the court, when they attempt- 
nions posterior to the argument by the td to prove lo Uie jury that the facta 
counsel and not anterior hke the respoii^ which a prisoner had committed did ooC 
dent. I repe9Lt again, that it is not for amount to murder. The conduct of the 
the giving the opinion, that the respon- respondent in preventing the counsel 
dent is charged,, but for the manner of from addressing the jury upon the law, 
giving it. It is for having a copy of a and delivering a written opinion, be- 
written opinion made out for the jury, fore argument, was entirely novet to the 
previous to their hearing argument, and tisages of our country. The respondent 
thereby prejudicing their* minds i^ainst aware that the managers were prepared 
the prisoner. The respondent has also to prove what is charged against him^ 
admitted that the counsel for 'Fries had has in his answer admitted a part of the 
rested their case altogether upon the charge, but a part of it he has denied, 
law, conscious that the £Bicts could be This we are prepared to prove by the 
proven* For this reason they ought not most respectable testimony. We arc 
to have been controlled in their defence, prepared to prove that the respondent 
If they believed that the law was in fa- debaiTed the prisoner of his constitution* 
vor of the prisoner, they had a right to al right of adddressing the jury by his 
.address the jury upon that as -weH- 'ais counsel upon the law. This the re&* 
upon the facts, and in debarring them pondent has in a manner admitted in his 
from it, the respondent wrested from the answer, for he says that he informed the 
prisoner a (institutional right, that of counsel for Fries that if they conceived 
being heard by counsel. I must be that the court were wrong in their opini- 
. allowed to take w]^at I conceive to be a on as to the law they might address them^ 
strong diBtinction-— that there is a mate- selves to the court. What would be . 
rial difference between at judges' giving a said if a judge in a case where a person 
naked definition of the crime of high was tried for murder, if he were to in- 
treason, and an opinion upon certain form the counsel for the prisoner that 
overt acts chained in an indictment and they should not address the jury upon 
applied to the particular case before him. the law ; that they should not' attempt to 
The managers do not deny— the -coun- prove to the jury that the facts commit- 
•el for Fries did not deny the right of the ted, did not amount to murder ; but that 
respondent to deliver his opinion to the on that subject, they must address them- 
jury upon the law respecting high trea- selves to the court S He would be de- 
son, but the difference whicn I have ta- servedly censured by every man, and 
ken appears evident, and the respondent would be considered as unworthy of sit- 
hac\ no right .to deliver a written opinion ting on the bench of justice— and yet the 
to the jury concerning the particular conduct of the respondent was not disai- 
xrase, and before solemn argument by milar to this. The jury has a right in 
counsel.— To illustrate this point per- all cinminal cases to find a general ver- 
tnit me to state a similar case* It will diet, and to judge of the law, and or 
not be pretended that the crime of high course had a right to hear argument on 
treason is better defined, than the crime it- Tlie acts of Congress which the 
of murder. The latter is defined to be counsel for Fries, intended to have read 
- a killing with malice prepense. But al- to the jury, went in their opinion, to shew 
though the definition is so "^ell known that the crime which Fries had co7:iimit- 
was there ever a judge before the res- ted, was less than treason, and made 
pondent daring enough to tell the jury punishable by fine and imprisonment^-— i - 
that the overt acts charged in tlie indict- and yet the same judge which delivered 
ment, if proved amounted to murder and a prejudicated opinion, prevented these 
that ^ey must find the prisoner guilty ; statues, which were the law of the land» 
. 1 believe^ not. There ' is a very wide from being read. Not only were flie 
^stinction between the conduct of a counsel debarred from, citmg commqii^ 
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cuthorities, and the decisions of courts 
of justice in another country, but even 
from the laws of the land f although they 
considered that they were xnaterial to 
the defence of the prisoner^ 



I must be agaiii permitted to repeat^ 
that it is not for the incorrectness of the 
opinion delivered by the respondent in 
the case of Fries, that he stands charged, 
tut for the time when he delivered it, 
and his motives for doing it. The Ma- 
nagers win not undertake to examine 
the soundness of the opinion, — they have 
nothing to do with that — but the manner 
of delivering it, was a departure from all 
precedents, and what I believe, is novel 
in aU our courts of justice. 

I will now proceed to the second ar- 
ticle of impeachment. It is, that the 
lespondent overruled the objection of 
John Basset, who wished .o be excu- 
sed -from serving as a juror on the 
trial of Callendt^r, upon the ground 
that the opinion of the juror must have 
been delivered as well as formed and 
that upon the words charged in the in- 
^ctxnent. In the nmtU page of the an- 
swer of the respondent, it will be seen, 
that a new trial was granted to Fries, up- 
on the ground that one of the jurors af- 
ter he had been summoned, but before 
he was sworn, had used expressions hos- 
tile to tlie prisoner. By recurring to tiie 
answer of the respondent, it will be 
ibond that the opinion which he gave in 
the trial of Fries, was dissimilar to the 
one held to be correct in the case of Cal- 
lender.' In the case of Fries the jury 
before they were sworn, were asked 
whether they had formed or delivered 
any opinion, hostile to the prisoner, or 
that h^ ought to bc^ punished. The 
question ' was in the disjunctive, not 
whether he had formed and delivered an 
ofnnion, btit whether he had formed or 
delivered an opinion. But in the case of 
GaUender a (itiiferent conduct was pursu- 
edy and a juror was not to be excused 
&t>m serving unless he had delivered as 
Well as formed an opinion"; Basset ccold 
&cver have seen the indictment, and 
therefore according X/\ the opinion given 
by. the respondent, could not be set aside, 
even although he had a personal ahd a- 
vowed enemity to'^the defendant. It was 
ycrfbctlj immaterial what Basset's opi- 



nion, as to the guilt of the defendant, 
was, because the only question which was ' 
suffered to be put to him, was one, t-:at 
he was obliged to answer in the neg^a- 
tive, to wit, whether he had formed and 
delivered an opinion upon an indictment 
which he could not have seen. The re- 
spondent, has attempted to justify hit 
conduct in this case,^ well knowing that 
the facts can all be proved, and contends 
that a juror's opinion must be formed 
and delivered upon the indictment, and 
not on the subject matter to be tried, to 
disqualify him .from serving. In the 
case of Callender the subject matter to 
be tried, was, ^whether « The Prospect 
Before Us," was a Tibel. If the Juror 
had formed an opinion upon the book 
which was the matter in issue, that it 
was libellous, and also opinions hostile 
to the author, he was not a proper per- 
son to pass judgment betweeA the de- 
fendant and his country. If Mr. Basset 
had formed an opinioVi that the ^ Pros- 
pect Before Us" was a false, scanda- 
lous, and malicious libel, and came un- 
der the provisions of the act called the • 
sedition act, he was "not a person to serve 
upon the jury. Upon the ground taken 
by the respondent a personal enemy of 
any defendant mi jjht be taken upon a ju- 
ry, and the defendant could not object to 
him, because he could not have formed 
and delivered an opinion upon an indict- 
ment' which he had never seen. The 
thiitl article of impeachment, is for re- 
jecting the testimony of John Taylor, 
whom Cj^llender believed to be a mate- 
rial witness, upon the ground, that, he 
could not prove all the charges in the 
indictment. Had this been the case, 
and John Taylor could only have prov- 
ed a part of the charges, yet the con- 
duct of the respondent must appear- 
novel and unprecedented to every per- 
son. But at the time when the evidence 
of John Taylor was rejected, the re- 
spondent as well as the counsel for the 
•traverser, were ignorant of what he 
could prove. But it was rejected upon 
the ground that* he was' unable to prove 
all the charges in the indictment to be- 
true. The <4harge extracted from " The 
Prospect Before. Us !** a book, which 
with all its celebrity, I never saw until 
y£8tetjiay, was in these words (speaking 
of Mr' Adanis) « He is «i professed aris- 
tocrat j and has proved fkithful and ter* 
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ficeable to the Britiih interest.** T!ic impossible for the court to know whtf 

charge was contained in two distinct John Taylor AVould prove." For ought 

sentences. The respondent, says, that they knew his evidence might have gone 

taken separately, they meant nothing ; to the whole case, and produced from 

taken together, they'mcant a great deal, the jmy a verdict of acquittal for the tra- 

Yet the evidence of John Taylor was re- verscr. With respect to the GOunsePt 

fused, although, he was expected to prove 'having been compelled to reduce their 

the whole charge, according tQ the mean- questions to writing and submit them to 



ing of the defendant when he wrote 
it. He was expected to prove that Mr. 
Adams had been , useful to the British 
interest in the, manner meant by the au- 
thor of the « Prospect Before Us." I 



the inspection of the court, it is believed 
by the Managers, tp be; a course of pro- 
cedure unusual in courts of justice. I 
recollect to have been present at the fa- 
mous trial of Logwood, where the Cliief 



will ask, this honorable court, whether Justice of the U . States presided. It must 
it is proper for evidence to be rejected, be conceded that the U. States were as 
because incapable of proving all the facts much interested in the conviction of so no- 
in the case I May not a witness be ma- torious an offender, as in that of any li- 
terial, although he can only establish a heller whatever. Although evidence of 
particular point ? As if a fact were prov- the most questionable sort was brought 
cn by one witness, would it be proper to forward on" behalf of Logwood, nothing 
admit testimony to strengthen that evi- of that kindj took place. — The witnesses 
denie although the person know. no- were all sworn in chief, and the weight 
thing of the facts : as for instance, to of their testimony was left to tlie jury. 
pix>ve that he saw the parties together The respondent also refused to postpone^ 
on that day. Suppose two witnesses the trial of Callender, although an affida* 
were adduced to prove facts, and neither vit was filed stating the absence of mate- 
could prove all, ^cording to the deci- rial witnesses. The ground taken by the 
•ions of the respondent neither could be respondent in jus>tification of this, is, tliaX 
admitted to give evidence. The respon- the witnesses lived in so dispersed a situ- 
dent in his answer, says, that the court ation, that it would Have been almost iin- 
have a right to compel counsel to re- possible to procure theb attendance at, 
duce the' questions which they mcvit the next courtr^this was a reason which 
to propound to their witness to writing, might to liave operated forcibly in favor 
and that it has frequently been done, ofa postponement of the trial, and goes 
I do not intend to setup my- jiidg- to the conviction' of the respondent, 
itient upon legal questions, in appo* .With regard to the rude and conteniptu* 
ftition to the / respondent's — ^but I can ous expressions used by the respondent 
•ay withput hesitation that it is not to the counsel.for Callender, and the un- 
the practice in the state in which the usual manner in which he conducted 
case was tried, nor has counsel in Virgi- himself, I will only refer;the court to the 
nja, either before, or since the case of testimony which wHl be offered in this 
.Callender, been compelled to reduce to case. But perhaps! shall be told that 
"writhig any questions which they wish- although such.conduct is highly impro- 
fdto propound to their witnesses and to per and unbecoming in a Judge, yet itia 
submit those -c|uestions to the inspection not an indictable offence, and therefore 
of the Court. But the respondent has not sufficient cause for a removal froan 
set up this curious defence That he office. In answer to this, I will beg leave 
Went with a determination to convict and to observe, that this is not a case to be 
punish., Callender, and therefore it was detenriined according tp common law^ 
perfectly immaterial whether he could but by the common sense, ahd commom. 
prove a part of the chafges to be true or opinion of the world upon it. I do not 
not, if he could not prove the whole, and know whether it would be deemed aa 



if but one of the twenty charges could be 
fixed upon him, he would be perfectly in 
the power of the Court. What was this 
.but prejudging the case, and a determi- 
nation of the respondent to procure the 
^gc^nvictiongf the defendant. But it ww 



indictable offence for a Judge to appear 
upon the Bench of Justice in a state qJT" 
total intoxication and to use profane and 
obscene language, yet. I presume it will 
not be denied that a Judge conri^ted ^ 
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these offences eaa be remoTcd hj this 

Honorable Court. 

The fifth article of impeachment, charg- 
ta the respondent with having awarded a 
capias against the body of Callendar, con- 
txiry to the Jaw of Virginia, which wai 
recognised by the act of congress, passed 
m the year '89 for the establishi^ient of 
the judicial sfstem of the United States, 
as the rules of decision in the Federal 
courts. The defence stated by the respon- 
dent, embraces two point&<^the one that 
the law of Virginia was passed posterior 
to th^ acts of congress and therefore the 
latter could not have had reference to it ; 
and it was not a rule of decision. It will 
be necessary to inform some of this, court 
that the acts of Virginia hac^ by the au- 
thority undergone an amendment and re- 
vittc») and the acts thus revised were pub- 
lished .under the title of the revised code 
of the laws of Virginia in the year 1792, 
of course part of them bear date later than 
' they were actually passed. The act in 
question did pass in the year '88, vras an- 
terior to the act of congress ; and being 
law at the time the latter passed, it be- 
came a rule of decision for the Federal 
ix>urts held in the state of Virginia. 

* (Mr. Randolph, here read the law of 
Virginia.) 

But the respondent states his ignorance 
of the law, and also that he did comply 
with it by issuing other proper process. 
We arc prepared to prove that the other 
proper process mentioned in the law, has 
always been construed to mean a notice, 
to the party charged, to appear at the 
next court, and answer to the charges 
i^ainst him. But it has been said that 
this would be a notice to the party to ah- 
aconcj, and therefore avoid a punishment. 
In <uises not c&pital, it would be much 
better for a state, in my opinion, that tlie 
offender should go away into voliuitary 
punishment^ than to punish him, and suffer 
him to remain in the state. — It has never 
keen the practice of Virginia, for an 
offence less than capital, to commit the 
fifiender to close custody. A capias had 
never been deemed the proper process— « 
and that awarded agakist the body of 



CaOender was net warranted by Mty lair aF 

Virginia, which was the rule of decisioa 
in that case. But the respondent saysi 
that the counsel for the accused forbore to 
mention this law, and that he could not 
have been presumed to have known it. 
The counsel for the accused did cite thia 
very act, not the section which relates to ' 
the point under consideration, but in sup- < 
port of their motion for a continuance of 
. the trial, and of tlie right of the Jury to 
assess the fine. They were told by the . 
respondent that the court were not bound 
to notice that law, and that although it 
inight be law in Virginia, when applied 
to their local regulations, but as applied 
to the courts of the United States, the 
construction was a wild one. Would it 
not then have been deemed folly in the 
extreme for the cotmsel for the accu^d to 
have brought tHe same act in order to 
support any other position which they* 
might take. We are prepared to prove 
that unless this 'decision had been made 
by the court, that they were not bound to 
notice the law, that the law would havo 
been cited. 

But the respondent takes shelter tmdef 
this doctrine, that the provisions of the 
act of congress can relate only to state re- • 
gulations, and not to the statutes of the 
United States, which he says are not, ca- 
ses at common law. We are prepared 
and I trust shall be able to shew^ th^t the 
words ^' tibials at common law" were only 
used to contradistinguish them from tho 
civil and maratime law. 

I will pa^s over the seventh ai^de and 
leave it upon the ground upon which it 
has been placed by the respondent in his 
answer. 

On the eighth article I will obseryc» 
that the perversion of the bench of jus- 
tice to the hustings of an election, was 
a thing totally variant from, and has no 
connection with, the right of speech 
which the respondent enjoys in his indi- 
yidual capacity. He has no right in' his 
judicial capacity, toprevcrt the bench of 
justice into the cheatre of his political de-^ 
clamations. Btit we shall be told that in 
all those acts with which the respondeat 
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•loidt chamd) tbat he was associated, is the case that it does not rest on so weak 
with other judges^ who <;oncfirred in opi- a ground as m)r arguments. I believe we 
llion with him, and wefe therefore equalij shall be able to exhibit to this honourable 
gldhy with the rcs]3ondent. court, a tissue of judicial proceedings 

never before exhibited in the annals of 
The court will recollect the high' $tand- our country. The respondent, in this 
faig which the respondent has with 'every answer, has appealed to 4he Supreme 
person for his legal learning and abilities. Searcher of hearts, at the last day, for the 
This court will take all th^ acts together, rectitude of his conduct. When such an 
and will observe, that in all of them, the appeal is made, I feel for the respondent, 
repondent appeared to he* the sole actor, but I feel a great relief upon considering . 
With talents so conspicuous, anda dispo- that the blood of John Fries, ao^ innocent 
sition so IrritabU, he has been associated and oppressed mao, will not rise in judg- 
in the four several courts where he pre- ment against Kim. But for the timely 
aided, and the acts for which he is im* extension of that provision of the constK 
peached, were committed with men per^ tution,whichgives the president the power 
haps of timid minds, and with talents ofgranting pardon, the cries of the widow 
very far inferior to those of the respondent, and the tears of the orphan would have 
that they were overawed by him, and were cried aloud for justice against him at the 
tiotculpable as the respondent. Wherever throne of grace.—- And when, at the last 
we behold the respondent sittinj^ in his day all hearts were laid open, he would 
judicial capacity, we^^iind the counsel have been obliged to accuse himself, and 
.extremely irritable and contumelious ; to attest that in a manner novel and>un» 
and yet we behold the other judges of the precedented, he had procured the convio» 
United States, holding courts in the same tion of a p6or ignorant illiterate German} 
places,andassociated with the samedistrict and sent him without remorse into etemio 
judges as the respondent, and nothingof ty. But the then president of the United 
this kind appeal^. Contumacy is only States has saved the respondent from 
jbund to exist in those courts where the answering for blood by granting a pardon 
respondent presides. Great distinction to Fries, and by this act, obliterated the« 
therefore exists between the respondent remembrance of a number of his enK>r» 
and these judges who have been upon the from my mind, for mercy like chari£y» 
bench wiUi him when these violations of covereth a multitude of sins ; and the * 
law and justice took place. There is a pure ermin of justice was not suffered to 
^reat distinction between a judge anxious be dyed with the blood of John Fries. 
for the punishment of men 'who have 

violated the laws, and a judge anxious « • Mr. Randolph here ended his speech, 
for the punishment of those who violate and' the examination of witnesses com* 
a particular law. I could, if permittt^d, 'mcnccd and continued tilUiear 4 o'clock, 
turn toa judge who has not been surpassed when the court adjourned to Monday 11 
in this country as a tensor to evil doers — o'clock, 
mn authority that difPered with the respon- 
dent in his constfuction of the law relative ^ m \ m 
to treason— -a man second to none for Ids 

punishment of notorious offenders, for his Evidence on the part of ike United States. 
regard to the laws, and for his humanity. ' 

I wiU beg leave to read a passage from a WILLIAM LEWIS affirmed^ ' 

work of his. [3ir. Randolph here reade 

a fioMage/rom Tucker's Blackatonc.'] Mr. Nicholson-— Please state the trans* 

actions which took place relative to the 
I have endeavored, Mr. President, in a trial of Fries. 
Ikianner very lame, to dischai*ge the duty 

incumbent on me,andtoshew the grounds Mr. Liewis^Mr. Dallas, Mr. Ewing 
on which we mean to rely for the con- and myself vrere counsel for Fries at hia^ 
TiQtion of the respondent. Such^howereri ^ first trial. It was conducted in the iisual 
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Mftimer^ aaidwe^ere allowed to use every 
means necessary to acquit h im. The trial 
was before judges Iredell and Peters/ tte 
was convicted) and anew trial was grant- 
ed, upon the ground that oneof the jurors, 
after he had been summoned, but before he 
was KwoTtij had made use of expressions, 
hostile to Fries, and that he ought to be 
pmiished. This took place in the months 
of April aad May in the year 1799. At 
the October sessions following, Mr. Dallas 
and myself attended at Norristown in ex* 
pectation that the trial would come on, 
Imt it did not, owing to circumstances not 
necessary to be mentioned at this time.-^ 
At the Agril term the proceedings ^n the 
first tiial'if ere stated by the district attor- 
ney, and a new indictment found. At this 
term JudgeChase presided and was assist- 
ed by judge Peters. On the momiit^g of a 
eeftain day which I do not recollect pre-- 
dsely, when I entered the court,1he jud- 
ges were on the bench, whether the pri- 
aooer was then atthe bar I donot recollect, 
but if he was not, he was soon placed 
there. The Kat of the petit jury ^ere 
called over and many of them attended. 

I VFiB now relate as well as I can recol- 
lect the circumstances which took place 
telative to the trial, first premising, that 
altbo' my memdry is very good for a short 
time, yet after a lapse of time it is not 
very tenacious. I cannot therefore tel^' 
what part of the transactions took place 
oo the first or on the second day, nor can 
' I pretend to state the conversation literal- 
ly, but I am certain I shall cto it in sub- 
flUoce. Judge Chase observed, that he 
dad understood that at the former trial or 
trials (I do not recollect which) there had 
been a ^eat waste of time by the counsel 
ia making; long speeches and in reading 
cnmmon law determinations relative to 
> te doctrine of treason, and also English 
■ithorities both before and since their re- 
loiation, and also in reading several acts 
rfCoiDg^ress concerning offences less than 
treason, particularly - the act commonly 
called the seditioiv law. He also menti- 
that in order to remedy this, that 
or they^ (I do not recollect which) had 
fe op an opinion bn the law which he 
fed to deliver to the jury, and in or* 



d«r that the counsel on both sides might 
govern themselves accordingly, he or 
they had directed Mr. Caldwell, clerk of 
the coOrt to make out three copies, one 
of them to be delivered to the District at« 
.tomey, one to the counsel for the prison* 
er, and a third to be delivered to the jury 
as soon as the cause should have been ei- 
ther opened or gone through on the partof 
the prosecution. Mr. Dallas had not at 
that time come into court, and nothing had 
been said on the part of the prisoner.—* 
About this time the judge threw dawn 
one Oir more papers to the clerk of the 
court, but v^hether I saw them pass 
from the hand of one to f hat of the o- 
ther, I know not. The clerk handed 
me the paper which was designed for the 
prisoner's counsel — ^if I took hold ofit 
I am certain I did not read it. My inl* ' 
pression is that I waved my hand, and u« 
Bed these words, '^ I will never suffer my 
hand to be corrupted with a prejudged o« 
pinion in aiiyV:ase, much less so in a capi* 
tal cme/' If judge Peters made use of 
any expressions on the first day, I do not 
recollect it: Judge Chase when speaking 
of the cases cited from the common law 
authorities and the statutes of England 
previous to the revolution, and also of the 
acts of Congress, said he would not suffer 
them to be read again. I am sure of the 
first, and believe the prohibition extended 
also to the acts of Congress. I know ho 
said Chat the acts of Congr&ss had no rela*' 
tion to the subject. He also said that they 
were the judges of the law, and if they 
did not understand it, they were unworn 
thy of their seats there, ancf if the pri« 
soner's counsel had any thing to say, in 
order to shew that they were wrong, they 
must address themselves to the court and 
not to the jury. I made some observations 
on the subject, but I cannot say with pre- . 
cision what Uiey were. I was struck with 
what had been said, and wished Mr. iDal- 
las in court. I went out of the bar in or"* 
der to see if I could find some person to 
send for him, when I saw him come into 
cour^. I met him and briefly related what 
had passed. He came forward and we 
were both impressed with the idea that as 
the court Had made up their minds, it was 
not probable that they could be changed^ 
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ftnd that it would be m$tt icrTiceable to in an tnoVy woxjM we hot suffer it to be 

' Fries, that we should withdraw from his corrected. . If they had fallen into an er- 

clefence— this we told Fries and earnestly . ror, 1 wished to keep them in it provided 

recommended to him to agree to it. He it would save the life of my client. - 
appeared greatly alarmed and extremely I mentioned at either this or some other 

' agitated and much at a loss what to do— » stage of the trial, that it was the constitu- 

we at the same time told him that if he tional right of the prist)ner to have coun- 

insisted on it we would proceed in his de- sel for his defence, and* that it was the 

fence at every hazard and until we were privilege of the counsel to address the jury 

•topped by the court, and that if we pro- upon' the law as well s^s the fact in criminal 

ceeded, we should contend for our consti- cases, and that this was a right which 

tutional privileges, and should address* the would not be surrendered by the bar.-^r 

jury on the law as well as on the fact.— I added that I never had nor never would 

He seamed relieved from the state of alarm address a court in a criminal case— in t|us 

in which he was in, and observed that he. however I was mistaken, for T recollect 

knew we would do the best for him, and since, that I once did it. Judge Petarc 

left it entirely with us to proceed or not remarked that the papers wereiall with* 

at our pleasure with his defence. I told drawn and destroyed. To this I answered* 

him. we would call upon him at the jail that the court had sud that they had 

and converse with him on the subject.— made up their minds and had.'expressed it 

We infdrmed him the court would in all in the hearing of the jury, which would 

probability offer to assign him other coun- be injurious to tlie prisoner, and that 

ael, aod desired hii^ to refuse the offer, therefore I would not proceed in his dc- 

whlch I understand he did, although I fence. When Judge Chase had said that 

was not present at the time. It being thus we should not read any decisions in £hg- 

determined that Mr. Dallas and myself land previous to their revolution, he ' 

Bjlysiild withdraw from the defence of said that we might read those that were 

■Flies, I went to CQurt the next day in or- made after it. We had not read the de- 

der to infirm the court that I was no cisions at common law to shew that they 

longer counsel for the prisoner. I began were applicable to- this country, or that 

to ''Ti^fcaffi)' determination by stating the judges in this country were bouiid 

wKjilttiagm^p}! place the day before. — . by them, but in order to shew that 

Both judge Chase and judge Peters mani- they ought to guard against constructive . 

fested a strong disposition that we should treason. This was the object for which, 

fxroceed with the defence of the prison- they had been read before, and for which . 

cr, and also to remove every restriction we intended to use them at that time.— ^^ 

which had been laid upon us the day be- Judge Chase asked, if counsel took it m 

fore. I was stopped in what I was about their heads to read any authority as law- 

to say by judge Chase, who told us to go which was not law, ought the court to al* 

on in our own way and to address the jury low them to do it. Finding that IVfir. 

upon the law as well as the fact, if we Dallas and myself would not proceed m 

thought proper, but at the same time Fries's defence, judge Chase observed that^ 

observed, that it would be under the di- we should not be able to embarrass the 

rection of the court, and at our own peril, court and that they would proceed witli«> 

and at the riskof our. characters, if we con- out us, and by the blessing of God wo\il<t 

ducted ourselves with impropriety. This render as much justice Jo the priscmer am 

had rather a contrary effect upon me tHan if Wc had proceeded in his defence. The 

to induce^me to proceed with the defence judges both on the second day took paiii.» 

as I was not conscious of having so con- to indiTce us to proceed, but we refused^ 

ducted myself as to render it necessary to believing,, after what had taken plaoe» 

be reminded in this manner, that it would the life of our client would be saved s< 

be at the risk of my charactef*. Judge Pe- er by his not having counsel, than by 

t^rs observed, that he knew the bar would exertion on our part after the iq)ii 

take the atudj and a^^ it the court were ddirered by the court. '' 



i 



at 



Mr. Nicholson — ^You hare »aid Mr. 
Le^ris, that after the first conviction of 
Fries, a new trial was granted upon the 
ground that one of the jury had made use 
of some expressioiis against the prison- 
er—what were those expressions ? 

Mr. T^wis. — I believfe they were ex- 
{nr^ssions hostile to tlie insurgents in ge ' 
aeral, and to Fries in particular. 

Mr. N— You say that the defence in 
the first trial was conducted in tlie usual 
manner— what do you mean by that ? 

Mr. L.— We were allowed the- utmost 
latitude in our defence, and to read what 
we thought proper to the jury, and to ad- 
dress them upon the law as well as the fact. 

Mr. Nw— You were allowed to read de- 
cuions at common law, and also before 
as well as after the revolution I 

Mr. L.— -Certainly, Sir. 

Mr. N.— And also what statutes of the 
United States, which you conceiTed to be 
applicable I 

Mr. L.— We were.— It may be proper 
Id mention that the trial did not go 
oa tite day that I declined acting and left 
the court. On the next day I went to 
court, but finding that they were proceed- 
ti^ with the trial, I left it immediately, 
and was not there, during the whole 
course of the trial. X learned that the 
court had offered to assign the prisoner 
new counsel — but that pursuant to our 
advice, he had rcfused it ;'-i-and that he 
had been found guilty. 

JVfr. Randolph.— Have you not been 
frequently employed in the defence of cri- 
minals, and especially for treason*— and 
lia?e you not been a long time at the bar ? 

Mr. L..— I qualified in the court of 
aomn^OD pleas in Pennsylvania in the year 
1774, and in the si^preme court in the 
yen '75.— During my practice, I believe 
tkit I have defended more criminals in 
comparison to my other practice than any 
Sentleman of the Philadelphia bar—^when 
tiieBritiftlileftPluIadelphia, although very 



young at that time, I defended, I belierei 
1 52 persons charged with having commit- 
ted treason. 

Mr. R. — Did you ever during the 
whole course of your practice see any pro- 
ceeding in a prosecuticfn similar to the one 
which took place on the trial of Fries ? 

Mr. Key objected to this question be* 
ing answered. 

The President requested Mr. Randolph 
to reduce his question to writing. 

While this Was doing— Judge Chase 
obse^'ved, that as much, illegal testimony 
had already been given, he should nqt ob- 
ject to the present question being answered. 

Mr. L.The proceeding was entirely 
novel to me. 

Mr.v R.— And yet you have been pre- 
sent when a great number of civil cases 
were pending in the court and for trial? 

Mr.L. — Generally speaking, the crimi- 
nal trials take place in our-state, in the 
court called the court of Oyer and Termi- 
ner, and do not interfere with civil trials. 
In the circuit court of the United States, 
where a number of criminals have been 
tried, I do not believe that t'he cil^cum- 
stance of there being a number of civil ca- 
ses on the docket, ever had any effect up- 
on criminal cases. 

Mr, WiUiam Lewis — cro89 examined by 

Mr. Harfier^ 

Q.— Did you not appear for Vigd who 
was tried for high treason \ 

A,— I did- 

Q.— What were the charges against 
him ? 

A.— Levying war against the United 
States. 

Q.— Did you not in the first trial of 
John Friesi in the year 1799, contend that 
resistance to a particular law of Congress 
was not treason^ but <Hily a riot I 
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A^We did. 

Q. — And in the case of Vigol you did 
not make that point ? 

A.— -I was misinformed relative to the 
facts in the case of Vigol, and did not 
prepare myself to argue the law — having 
no doubt from what had been related to 
sne, that he would be acquitted upon the 
facts — but they turned out to be very dif- 
ferent in the trial. Before the second tri- 
al of Fries I considered the point, and in- 
tended to have a^'mitted, that resistance 
to the laws in general, was treason, but 
to deny jthat resistance to a particular law 
was treason, 

Q.— Was not the same question raised 
and argued on the first trial of Fnes which 
you intended to have raised upon the se- 
cpnd trial ? 

A.— It was, and the offence was de- 
clared to be treason. 

Q.— -»\Vhen a new trial was granted, 
was it upon the ground that the court had 
given an erroneous opinion concerning 
the law ? I 

A — It was not* 

Q. — How long did the first trial last ? 

A.«-"I cannot say precisely— *it was 
however a long time. 

Q.-^Did not Mr. Dallas appear with 
you for Fries in the first trial ? - 

A.— He did, 

Q.-^Had you any new points to urge 
on the> second trisd which you did not 
make upon the first ? 

¥ • 

A.^^The first verdict having been set 
fttidet and a new trial granted, I consi- 
dered that we were not bound by that de- 
cision, but were at liberty to proceed, as 
if there had been no trial. There was, 
bi^wevery another ground on which wq 



meant to rely, iiirhich was this — ^Thc law 
of the United States declares that all of- 
fences shall be tried in the county where 
they are committed, unless prevented by 
necessity .^-^i\t the time of the first trial of 
Fries, the insurrection was not quelled in 
the county of Northampton, where the 
offence was committed, and therefore the 
triul could not have been held there with 
safety. But at the second trial, nothing 
of that kind existed, and we meant to 
contend th^t the trial should be held there. 

Q. — Did you make that point before 
the court ? 

A. — I did not-— I considered that I' 
should, profit Fries more by withdrawing 
from his defence than by defending him. 

Q. — ^by Mr. Hopkinson.— Did not the 
court offer to assign Fries new counsel af- 
ter Mr. Dallas and yourself had with- 
drawn I 

A.—- T believe they did, but I do not 
know it for certain, as I was not in court 
at the time . 

Q.— Mr. Randolph. I understood the 
witness to have said, that by withdraw- 
in{jf from the defence of Fnes, you expect- 
ed to render him more service than if 
you continued his counseL Why did 
you think so ? 

A.— It appeared to me that the conduct 
of the court would justify the counsel in 
withdrawing ; and it did appear -much 
more likely, that the Pi^esident would par- 
don him after havinp; been convicted with- 
out haying counsel than if he had. 

Q. — Were the jury attending in court 
at the time the papers were thix)wn down 
by the court ? 

A.— It was usual to call over the jul^ 
every morning, and a number of them 
were present at the time. I do not be- 
lieve that they were called over for the 
trial, because as 1 before observedi I do 
not recollect that that day was appoiixte4 
fdr the trial of Friea« 
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Saturday, Febraaiy 9. er's counad ; uid a third for the jury to 

^_____ take out with theiA. Afttr having ex« 

„ .^ 1 ^ . -.. rr .. J «. . changed our sentiments, i*e entered the 

JvKfcwe on the fart of the Umted State: ^ap together, something feU from the 

_ _ *""^,, court, which caused a reply from Mr. 

Alexander James Dallas swom. Le^i,, j believe the question was, whe. 

,, .„ ^ , „, . ' . the r we were ready to proceed with the 

Mr.Nichobon. Please to state your defence. Mr. Lewis observed that there 

knowledge relauve to the trial of Fries. ^„ „„ doubts as to the facts, and as the 

.. ^ ., -r Mt J • t courthadmadeup their minds astothelftw 

Mr. Dallas. 1 will endeavor to be as ^^ ^jj „^ ^ ^^^^ ^^ ^bould be able to 

correct as I can m stating the facte rela- change them ; and that he should decline 

tive totbe trial, and also the order m acting as counsel for Fries. lalUiistim© 

which they took place, as well as the Ian- addressed the court and recapitulatedwhat 




my relation, as to the language and the ^^^j^ ^^^ have related any thing that wa« 

order m v^hich die facts took place. ^^t trae, yet I deemed it probable that I 

When the prisoners who were charged ^j ^t have misunderstood him. 
with having committed an insurrection m 

the counties of3ucks and Northampton ^ 

were brought to Philadelpliia, Mr. In- After a moment's pause, in order that I 

gcrsoU and myself were applied to by ""S"^ °« corrected if m an error, I pro- 

lome gentleman in Philadelphia, to un- ceeded and dfelivered some general remarks 

dcrtake their defence. Mr. Ingersoll be- ^ ^^ ^^^ powers of the court and jury in 

ing at the time attorney general of the criminal cases ; and concludedby stating 

state of Pennsylvania, determined not to ^^ ^^^ ^^^^ ^V determation not to conai- 

defend thera. About this time Mr. Lew- ^^^ myself as counsel for the prisoner any 

is was also spoken to, and engaged in longer* i^id^ the opmion which the court 

I their defence. This produced a meeting "^^ given. 
i at the jail where the prisoners were, and 

I v^e gave the necessary information relative ^ I remember to have heard Judge Peters 

to a preparation for trial. A Mr.Ew- * say to Judge Chase, '^I told yeu so; I 

s^y a gentleman of the bar had been em- knew they would take the stud.'' Judge 

Jiloyed to defend some of the prisoners, Peters also on the same day expressed a 

j-and undertook the defence of Frie^ with wish that we would proceed with the de- 

jtis. This was the first trial, the circum- fence, and to take any range we pleased. 

t^^ces o£ which have been related. The bar and the audience appeared ex- 
tremely surprised at the transactions of the 

On the morning of the second trial, I day. On the second day it became the 

\iid not enter the court until some time af- subject of altercation whether we had a. 

r it was called. Fries was then in the right to address the jury upon the law. 

^x assigned for the prisoners. I pressed Judge Chase then said, that although he 

ds the bar, when my attention was had before stated, that we must not) yet 

ted by an animated conversation that we might address the jury on the lawy 

h was taking place, between Mr. butit would be at the hazard of our repu- 

iSy and Mr. Edward Tilghman.— - tion. This had the contrary effect rather 

en Mr. Lewis observed me, he met than lo induce me to proceed. In the e- 

and related what he has stated here, vening of that day, Mr. Lewis and my* 

~ that Judge Chase had declaXe4 self visited Frise at the prison. We stated 



tKe ccnirt had made up their minfls to him, that we had two objects in view 
respect to the law relative to tret- the first was that of saving his life, and 
and had ordered three copies of the the second to maintain our privileges as 
lion to be made out ; one for the at-' nnembers of the bar. We told him that 
tj of the district ; one for the prison- under thetheAexisting circumstanceS| wo 
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had no hopes of an aequittal, as there vrere 
no doubts as to the facts and the couit 
having made up their opinion as to the law 
and the jury having heard the declaration 
of the ceuit wliich would influence their 
▼crdict. And we told him that if he 
would consent to our withdrawing from 
his defence, and refuse to accept other 
counsel, it would be a strong recommenda- 
tion to the President for a pardon. He ap- 
peared at first extremely alarmed, but af- 
ter some time he agreed to our proposition. 
We told him at the same time that if he 
insisted on it, we would proceed to defend 
^m at every hazard. 

On the next day we both stated to the 
eourt that we were no longer his coonsel, 
upon which both Judge Peters and Judge 
Chase spok^in the manner in which Mr. 
Lewis has stated it. We determined to 
adhere to our determination of withdraw- 
ing. Judge Chas^ then said that we 
might think to embarrass the court, but we 
ehould And ourselves mistaken. He then 
asked Fries if he wished other counsel as- 
signed him. The prisoner replied that he 
did not know what was best for him to do, 
but would leave it entirely to the court. 
Judge Chase then observed, that by the • 
blessing of God, they would do him as 
much justice as the counsel who had been 
assigned him. 

I then left the court, and I believe Mr. 
Lewis did alsa. 

On the first trial of Fries we were al- 
lowed to address the jury both on the 
law and on the fact— to read what au- 
thorities we pleased, both before and 
after the revolution in England^ and also 
the statutes of Congress in order to shew 
that Fries had only been guilty of a riot. 
Our law points were, that the constitu- 
tion had defined the law concerning trea- 
son, and that the legislature, nor the 
judges had the power of defining it. 
We argued that the judges before the 
revolution in England held their office 
at the pleasures of the crown, and there- 
at fore- would make any thing treason.— 
' Wjc took up the common law decisions 
to shew, not what was the law but what 
had been their decisions. We cited the 
case of the man whose stag the king kill* 



ed, and ^ho l^ ished the horns of the 
stag in the king's belly, and also that of 
the inkeeper who kept the sii^nof the 
crown, and who said he would r.iake his 
son heir to the crownj in order to chew 
the great lengths to which the doctrine 
of constructive treason was camsd.— 
We then contended that althougii the 
judges siiice the revolution in Ei.:^land, 
had become independent of the crown, 
yet they considered themselves as bound 
by these decisions of their predecessor, 
and therefore ougli,t not to be considered 
as authorities to govern our courts on 
the subject of treason. We also raad 
the statutes of Congress, pauticalarly 
the first section of the act called the w- 
dition lawy in order to shew that the le- 
gislature of the United States had decla- 
red the offence of which Fries was 
charged to have committed to have been 
only a not, and punishable with fine and 
impiisonment. We attempted to show 
a difference between tlie case of Fries 
and the western insurrection, and I was 
surprised that the cases should have 
been decided to be similar. After a new 
trial was granted, my attention was al- 
most entirely directed to the object of 
shewing a difference between the two 
cases at the second trial. This is aU 
that I recollect of the circumstances, but 
whatever might have been my conduct 
in order to save the life of the prisoner, 
yet I never had the least intention oC 
bringing the court into odium. 

Mr. Nicholson— was the jury present 
at the time that Judge Chase declared* 
that the coimsel on questions of law must 
address themselves to the court ? 

Mr. Dallas — ^I knew not whether hm 
made this declaration on the first day, at 
I before stated, that I was not in court 
at the time and it was related to zne by 
Mr. Lewis. ' 

Mr, Nicholson— when the judge obH 
served that you might proceed at the Y^ 
zard of your reputation, were the papei| 
wididrawn 

^ • 

Mr. Pallas— I knew not, but -1 thitf 
the judge obseryed that thej 
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E*9ldem€e on the fart of the United States. 

Edward Tilghman, fwom, 

Mr. Nicholfon — ^Plcafe to relate any 
infonnation yoa may poffefs relative to the 
trial of Fries, 

Mr, Tilghman — 1 was prefent at the 
circuit court of the United States for the 
diftri^ of PennfyWania, on the 2 id of A- 
pnX 18009 very (hortly after the ccurc 
was calledj but. whether the general pan- 
ncl of the jury was called over I do not 
xecoUe^^. Judge Chafe declared that the 
coorc had maturely confidered the- la w, a- 
nBng upon the overt ads charged in the 
ind lament againft John Fries. That they 
liad reduced their opinion to wri ing.— ^ 
He mentioned that he underftood that at 
the former trial of Fries, much time had 
been wafted, and that in order to fave 
time chey had ordered three copies of their 
flpinioo to be made out by tneir clerk » 
CHie CO be delivered to the attorney for the 
diftrlA, another to the counfei for the pri- 
(oocr, amd a third to be delivered to the 
jorjr CO take out with them. I took no 
on the firft or fecoifd day. Fries was 
on tlie third day, and having been 
in conjundlion with Mr. Mofes 
^ coonfel for Hainy and Getman 
]vho' flood indid^ed for treafoq^ and who 
«rere criod on the twenty.feventh or twen- 
ty^-ct^jbkti^ day of rh^ month* I deemed it 
jr €iuty to attend to the trial of FrieSi 
" CO tak» notes of the evidence— the ar- 



guments of the coonfel--^and the charfl« 
of the court to the jury. I do not recol* 
Ua that Judge Chafe faid any more oili 
the firft day previous to his throwing tfad 
paper or papers down 00 the bar table.— 
When they were thrown on the table the 
judge exprcffed himfeif in thefe woids* 
•• nevcrthelefs counfei will be heard !"— 
The throwing down of the paper or papers 
(for I know not whether there was more 
than one) and the addrefs of the judge 
caufcd a degree of agitation at the bar— 
and a (hort time after the judge ufed the 
laft expreffton, I looked around and faw 
Mr. Lewis coming towards the bar :. I 
fiepped towards him and met him oppofite 
the entrance of the prifon^r's bar. The pri- 
foncr was not then in court but was bro'C 
in fome time that morning. I eiftered in* 
to converfation with Mr. Lewis, and a» 
well as I can recolledl, daring that oon. 
verfation Mr. Dallas came into court— 
fome converfation took place between hint 
and Mr. Lewis in my hearing, after which 
they came forward to the bar table. The 
paper was then handed by Mr. Caldwell 
th« clerk to Mr. Lewis. Mr. Lewis cait 
his eyes upon the paper and threw it from 
him, as it appeared to me, without read« 
ing It. The moment he threw it down» 
he obfervedy '' my hand (hall never be 
ilained by receiving a prejudged opinion^ 
or one made up without hearing counfei.'* 
I have not any recolledion of any things 
further paffing on the firfl day between 
the counfcL a^d the court ; when Mr* 
Lewis, made ufe^f the lail expreflion, his 
face was not turned towards the court, and 
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lie fpokic with much warmth. The paper 
which had been thrown on the cable laid 
there a confiderable time^ ^ter which 
fome gentlemen of the bar took it, and I 
for one copied it ; whether I copied the 
whole I cannot tell. The prifoner being 
then brought into coart, his counfel had 
a good deal of converfatioo with him up* 
on the point, whether they (bould be his 
coanfel or (hould withdraw. I do not re. 
tolled whether Fries was brought up that 
day for trial. After the adjournment of 
the court which was early .in the day, j 
went home, and after dinner I took a 
walk : upon my returning home, I faw 
the attorney of the diftri^ at my door in 
the ad of departing — when he faw me he 
waited until,! came up and aikedme whe- 
ther I had any objection to deliver up the 
copy which I had taken of the paper 
thrown by the court* I anfwered that I 
had not, and immediately delivered it to 
him. I alfo informed him .that Mr. Tho- 
mas Rofa, a gefttleman of the bar> had 
taken a copy^ and ht departed. The pa- 

Eer was not read by the court nor any thing 
ated by them to be the fubftance of it*— 
On the next rooming the prifone^ was a- 

tain brought into court and placed at the 
ar. The court then afked his counfel 
whether they were ready to proceed with 
lis trial. Mr. Lewis rofe and made ufe 
of a few words tending to (hew that they 
were no Icnger counfel for Fries. Judge 
IChafe interrupted him, but I do not recoU 
•led the predfe words — the fubfhince was, 
that the counfel were not to confider them. 
Telvea as bound by the opinion of the 
couft, but weredt liberty to combat that 
-opinion tm both fides. He appeared to be 
^nxitms that the counfel (hould proceed 
with the defence of the prifoner. He ob. 
fenred that cafes at common law concern* 
ing treafoh ought not to be read to thie 
coart, and mentioned the ca9t of the man 
in England whofe ftag the king killed^ 
and who wi(hed the horns in the kind's 
hcliy, and alfo the cafe of the man who 
Icept the fign of the crown, and who faid 
that be would make his fon heir to the 
crown. He faid fuch cafes as thofe rouft 
not, fhould not be read, and I think made 
%ife of this expreiBon, '^ what cafes from 
Rosier Tttrkej^j M France i^ That tht 



counfel might cjfte .w.Ii«t was Uw» bat not 
what was not the law. Judge Chafe fuf* 
ther obferved that he had an opinion in 
point of law as to every cafe that could 
be brought before the court, or he was 
not fit to fit there. He faid fomething as 
to the counfels proceeding or not proceed* 
ir<g, agreeable to their confciences, and 
obferved that the gentlemen w<AjI(^ pro- 
ceed at the hazard of their chara^ers. 

When i' appeared that the counfel would 
not proceed in the defence of Fries, Judge 
Chafe obferved, *< you may think to bring 
the court into diffioulties gentlemen, but 
if you do you mifs your aim." Jadgt 
Peters feemed very folicitous that the 
counfel (hould proceed, and aiked them 
whether if an error had been committed 
by the court, why (hould they not be at 
liberty to corred it, and added that the 
papers had all been withdrawn, and I 
think that both the judges concurred in 
faying that the cafe was to be confidered 
as if the paper had never been thrown on 
the table. When Judge Peters obferved 
that the paper had been withdrawn, it waa 
replied that the court could not erafe 
an opinion which had been formed 
without hearing counfel. Mr. Dallas ad- 
dreiled the court, but I have not recoU 
legion of what hefaid. The counfel con« 
tinued firm in their determination of aban« 
doning the prifoner. The court took 
great pains ro induce them to a^, and be^*. 
fore the piifoner was remanded to jail, ex« 
preffed their hope tha^ the counfel would 
think better of it the next day, and ap« 
peat in his defence. I r«colledl nothing^ 
more on that day. On the third day the 
prifoner was bJrought up and alked whether 
he had any ^unfel. He replied that he 
had none, and that he would depend upon 
the court to be his counfel* Judge Chafe 
then faid " then by the Jblefling of God the 
court will be your counfef, and will ferve 
you as well as your counfel would have 
done*" The trial then proceeded^ and 
after the evidence, and a (hort ftatement 
of the law by the diftrift attorney, judge 
Chafe charged the jury* He told them 
that they were the judges of the lavir as 
well as the fad, and that cafes decided in 
England before their revolution, would 
not be received by the court as the lavf 
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with refpcA to treafoti. I hare my notes 
of the charge, ftating the law of trcafon, 
which, ia very much the fame as the opi- 
nion of Judge Patterfon, deltrered in the 
dfe of Micchellj in which I was counfel 
ku the prifoner. 

Qpeftion by Mr. Randolph. 

Yoo fay that when the written paper 
was thrown ^n the bar table, it produced 
confiderable agitation. From whatoaufe 
do yoo Cippofe that it arofe ? 

Mr^ Harper. — I muft take the opinion 
of the coort as to the propriety of putting 
that qoeftion. On Saturday laft we heard 
mach iegal opinions given in the teftimo. 
Ay, and now opinions being aiked : how. 
ever high we might eftimate the opinions 
of Mr. Tilghman, yet it is not evidence, 
and we maft take the opinion of this ho* 
Borablc coort. 

The Prefident reqaefted Mr. Randolph 
to reduce the queftion to writing, which 
having been done, the queftion was taken 
in the coort, whether it fhould be pot $o 
the witnefs, aoddeiermined ananimoufly 
in the negative. 

Qttettii.D«-*Yoa have been m long tinrn 
at the bar, did you ever see a proceeding 
similar to that in the case of Fries ? 

Answer— I hava been in the praAice 
of the law for thirty one years, and I 
have DO reeoIIe£lionof a similar proceed- 

Q When Mr. Chase said that counsel 
would be beard^ did he say that the coun- 
sel giiu%t address thenaselvestothe court 
0n the law and not to the jury ? 

A At that time be said nothing of that 
sort, nor do I recoUe6| thai he ever did 
say so* 

Sdward Ti*ghman— fcross examined 
hf Mr« Harjier. 

Q You safi Mr. Tilgbinany that' you 
are certain that when the paper was 
thrown down, that Judge Chase did not 
say that the counsel most address them* 
jwWcs to the court os the law } 

A 1 am certaio* 

^ lis? e you maf rccoUefUon tbst i^t 



court at any time forbsde the counsel to 
address the jury on the law ? 

A I have not. 

Q Did Judge phase say that the coun- 
ael should not be suffered to read the aAa 
of congress f 

A I do not recotle6l to have heard any 
thing said concerning the ststutes of con- 
gress. 

Q Did Judge Chase express dissppro* 
bation at the other courts having suffer* 
ed these laws to be read ? % 

A I do not recol e6lthat be did. 

Q By Mr. Hopkin8on«^Did you ob- 
serve any disposition in the court or in 
Judge Chase to oppress John Fries ? 

Mr. Nicholson—I obje6t to that ques-* 
tion. 
Mr. H.— I withdraw it. 

Q By Mr. Martin— Is it not customa- 
ry for courts in criminal cases to charge 
the jury aa to the law 1 

A The usual practice in the courts \n 
which I have beeB, is iorthe court to per- 
mit the counsel on both sides to argue 
the law before the jury at length, and 
after they finish, to charge the jury# 
They generally inform them what in t|^ 
opinion of the court is the law, but that 
the jury are the judges both of the law 
and fa£l «— The counsel generirfty pursu- 
ed that course which they conceived to 
be most advantageous for the clients, and 
in capital caies I have never seen tbeta 
stopped by the court. 

Q by Mr. Nicholson— In all your prac* 
tice both in Pennsylvania and Delswsret 
have you ever known ant instance of the 
courts inferming the jury what was tho 
law previous to counsel being heard i 

A I never bave« 

Q by Mr. Martin— Did the court in 
the case of Fries tell the jury what was 
the law, before they requested the couiH 
sel to proceed ? 

A They did not, nar when they chain- 
ed the jury, was the paper (which, had 
been thrown down mentioned. The Ju* 
ry were not sworn. 

Q by Mr* Nicbolaoii«i-w^re the jur^f , 
altendiog st (hct*. lima the. paper wa» 
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Ihroi^tt down and in a tituitioa that ihtj ' 
could hear what paued ? 

A The funeral pannel attended with 
great pan€lu^l>tyt and although I have 
no positive rccoUed*oni yet I am preity 
certain that a number o{ ihcm were pre- 
sent. I have looked over the list ot the 
jurj who aervcd, and those who were 
challeni^ed, in order to discover whether 
I could recalle£l to have seen any of tbem 
at the time, but iDf memory totally la»ls 
flne. Generally when the court is opeoi 
the jury box is filled) which will hold biit 
eleven— ^nd every time we try a cause» 
» chair it brought tor the twelfth juror- 
The rest of them remain in the hall of 
the court. - When judge Chase observ 
ed.tbat the counsel might proceed at the 
liazard of Ihelr chara6ler| the geaeral 
pannet was in couit. . 

Q by Mr. Randolph— Did not judge 
Chase say that the law had bsen aet-r 
tied \ 

A I do not recoiled that he did, nor 
was it stated that the opinion in the pa- 
per was the opinion delivered in the tri- 
als of Vigol and Mitchell or in the first 
jprial of John Fries. 

Q How many copies were teken of 
^e paper thrown down by the court ? 

A I do not iecoHe£\ to have seen any 
taken but the one taken by himself and 
the one by Mr. Ross. They were all 
copied at the bar table where the paper 
was thrown, nor wa& the opinion ever 
carried from the bar tablet where the 
jury had not access* 

Q by Mr. Nicholson— did you hear 
the subjed spoken of that day ? 

A We who took copies of the opinion 
kpoke our opinion on it, and it was a sub- 
je£l of much conversation among the 
gentlemen of the bar. 

Q You say that it is usual for courts 
to charge juries on the law, have you 
f ver known the court to reduce their opi« 
tiion to writing and to give it to the jury 
fQ take out with them I 

A. I never aaw an inatancc of tbe 
Uttdinmylifet 



Wiliiam S, BidMt svwm <ntd examined 
fy Mr. Randolph, 

Q Were you pref«*nt at the trial of 
Fries, and wUtn copies of a written op't« 
nion of the court '>vcrc thrown down en 
the bar table \ 

^ A My recoliedlion upon that fubjc6\ i& 
very imperfe6\ ; but I have fome recoll«.c- 
lion that the copy which I took, was from 
a paper thrown down by judge Chafe. I 
copied the fub (lance of the opinion upon 
treafon, hot not the whole. No applica- 
tion was made to me for the copy wh ch 
1 had, nor did I co^Ttnuiricate to any per- 
fon that I had it, until during tbe lalt fef- 
fion of congrefs, when, having fome con* 
verfation with the gentleman of the bar 
in PhiUdelphia, conctrning the op'nioh^ 
Mr. Dallas obferved that he had never 
leen it, and exprefled a wifli to read it. ' I 
then obferved. that 1 believed I had a 
copy of it, and went over to my office 
and brought it to him. 

Q Would you know the paper you co« 
pled ? 

A I would. 

Q la that it ? f producing a paper } 

A It is. 

Q Did you hear much converfatioB 
concerning the opinion \ 

A I do not recollect- I believe there 
was among the members of the bar ; but 
I know not whether any of the jury heard 
it? 

William S, Biddle cross examined^ 

Q In the paper which has been produ* 
ced| and which you fay is the copy which 
you took, there are a number of referen- 
ces : were they made by yourfelf, of were 
they in the opinion ? 

A I do not rccdlleA precifely. The 
authorities mentioned on th: lull page are 
all made by roe* 

2 You fay, that no amplication was 
e to you for the copy of the opinion 
which you took. Do you know that tlte 
court or the diftrl6l attorney knew that 
you had taken a copy of the opinion ? 

A I do not know that eit|ier of ihem 
knewit» 
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WtWam H'awle^ ajjtrmtd, 

Q Were you pre fen t at the trial of 
^ Fries f 

A I was» 

Q What took place on that occasion ? 

'A The circuit court of tbc United 
S:a:es, for the didriil of Pennfylvania,. 
me: on the I »ih of April, 1800. As the 
procecvint^s a^ain4 John Fries were con- 
fid; red as not 10 be revived, without the 
Jnterpofition of an aifl ot* congrefs, it 
appeared beH to me to mov*- the court, 
on the firft day of their fcfUon, to quafli 
the indi<?troent ag'4in(\ him. This 1 ac* 
cordingiy did, anJ the court granted my 
notion. Upon the fame day the court 
charged the grand jury, and I fcnt up to 
them, among otliers, an indi6\nient againd 
John Fries, which was returned a tru^ 
iilL On the 16th of April John Fries 
was brought to the bar, arraigned, and 
plead not guilty* I can't fay whecher 
Mrfl'rs. Lewis and Dallas were on that 
day aiHgned him ty the court ascounfcl, 
or whether they continued to a6l, having 
lieen his counl'cl on the firn trial. C'opies 
oi the indi£\ment were furnifbed to Tries 
and liis counfel. The trial was then 
podponed on account of the abfence of a 
AAieriai witnels, end it was not afligned 
for the day, which MefTrs. Lewis and 
DaHas bav: given teftimony of, and 
which ka3 been called the fird day of ihe 
trial. Fries might have been in the box, 
through midake, becaufe, that 1 had on 
a certain day dire6\ed the marlhal to bring 
up a number of perfons, charged with 
icditious praAices, and Fries might have 
been brought with them. Shortly after 
the court met. Judge Chafe obferved 
that the court had made up their minds as 
to the law of treafon, and to avo'd being 
mi fonder Hood, they had reduced their 
opimon to writing, and that they had 
directed three copies of the opinion to be 
made out ; one for the diilri^ attorney, 
ftfiother for the counfel for the prifoner, 
and a third for the jury, to be delivered 
to them after the cafe had gone through, 
<m the part of the profecution* As thefe 
ivords wer^ pronounced^ feycral papers 
*were thrown, I know not whether by the 
court or thie clerk. I took up oae of 



them and began to read, but cafting my 
eyes up, I faw Mr, Lewis on theoppofit« 
fide of the table, with one of the papert 
in hia hand which he looked at wit^| ap- 
parent indignation, and then threw it oa 
the table. I cannot call to my reaoDec- 
tion any thing further that pafled between 
the ccunfel aud the court on that day, I 
perceived much agitation among the gen* 
tlemcn of the bar ; but having a great 
burthen of criminal profecucioas on my 
hands, I couUl hear nothing unt 1 the 
court rofc. In the courfe of that morn- 
ing 3 1 perfons were brought to the baf 
for feditious combinations, and fubmitted 
to the court. The c »urt rofc early in the 
day, and requeQed me not to examine the 
witnefsea on tlofc cafes of fedition. 
Af-cr the court rofe, I underftood that 
the counfel for Fries, meant to decline 
ailing in his defence. I have an India-' 
tin£t recolle^ion^^.of hearing this from 
Mr. Dallas. Soon after I got home on ^ 
that day, judge Chafe and judge Peters 
came to my houfe. We went into ano* 
ther roomi fro.n that in which I was 
fitting, when judge Peters began by ex- 
prefTing an apprchenfion that the counfel 
for Fries would decline af^ing for him. 
Judge Chafe obferved that he could not 
fuppofci that that would be the cafe. I 
fupported the opinion of judje Peters, 
and dated that the gentlemen of the bar 
of Philadelphia, were very independent,' 
and that in my opinion tlie counfel for 
Fries would not proceed, unlefs the papers * 
were withdrawn, and they were permitted 
to go on in their ufual way. Judge 
Chafe oblerved that he was forry.thatthe 
opinion had been conGdered in the light 
it was, and that it was not intended to 
preclude the counfel from going on in the 
ufual manner, 'provided they thought 
proper. Both the judges then reqtieUed 
me to obtain all the copies of the opinion 
which had been taken, which I readily 
promifed to comply with. I recolle€)ed to 
hdve feen MefTrs. Tilghman and Rofa 
taking copies of the opinion. I went to 
their boufes ancf requeued them, which 
they gave to me immediately, and I took 
them to Mr* Caldwell » the clerk of tho 
court. lafkfld him whether he knew of any 
other perfons taking a copy asd he aj»» 
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iVered that he believed thit Mr. Wlinam 
Meredith had ; upon which I requeued 
him to go to Mr. Meredith and try to 
obtain it. I d d not at that time know 
that Mr. Biddle, who w at then a Hudent 
of mine, had taken a copy ; nor did I 
then recolledl that I had one of them 
myfelf. I therefore did not hand it to 
the clerk, but have it now in my poCfef- 
(ion. The papers which were thrown down 
did not appear to me to be read by any 
perfon* but thofe Who copied them ; 2nd 
J entertained an anxious hope on the next 
day, that the gentkmen who were con* 
cerned as counlel for Fries would proceed 
n his defence and be fatisfied. 

I will noW| with the permifsioii of tho 
court* refer to, fome original notes which 
J took upon the remaining part of the 
transa6\ion. 

On tlie SSdday of Aprils John Friea 
was brought to the bar* The court then 
addreiling themfelves firft to me, and tlieii 
to the counfel for Fries, afking if we were 
ready to proceed with the trial ? to whicl^ 
I asfwered affirmatively. Mr* Lewis 
then obfervedi that if he had been ent- 
ployed by the prifoner he wo^uld thinly 
bimfelf bound to proceed ; but having 
been affigned as bis coonfel. (He was 
liere interrupted by judge Chafe, who faid, 
you are not bound by the opinion deliver- 
ed yeflerdayi but are at liberty to conteft 
it on both tides.) Mr. Lewts^anfwered^ 
that be had underftood that ther court had 
snade tip their minds as to the law, and 
as the prifoner's connfel had a right to 
addrefs the jary^ both on the law and the 
fa£lv it would place him in too degrading a 
situation, to argue the cafe after what 
had pafsed) and therefore he would not 
proceed with the defence. Judge Chafe 
anfwered with impatience,. •• You are at 
liberty to proceed as you think proper. 
Ad4refs the jury and lay down the law as 
yoo think proper.** Mr. Lewis anfwered 
with conftderable warmth| ^ I ifill never 
addrefs myfelf to the court upon a quedion 
of law in a criminal cafe.** He then went 
into a lengthy argument upon the law of 
high treafon in England^ previous to their 
reiolutioni and contened that the courtt 
lince that period had confidered themfelves 
at boand by thpfe dooitions which werp 



made prior to it* Judge Chafe obferved 
that the counfel muft do as Chef pUaft* 
Mr. Dallas then rofe and went into a 
general view of the ground, which had 
been taken by Mr. Lewisi and concluded 
with his determination not to pro obferd. 
counfel for Fries. Judge Chafeved, asceo 
*' no opinion has been given as to the fa£la 
of the cafe. I would not foffer the wit* 
nelses, againft thofe perfons charged with • 
ffditious combinations to be examined be« 
fore the trial of Fries came 009 left their 
evidence might have been heard by fome 
of the jury. As to the law* I know that 
the trial befoi;e took a con fide rable time» 
and that cafes at common Uw and decisis 
ons in England before the revolution on 
the law of treafon '; fuch as the cafe of 
the man whofe (lag the king killed » and 
wi filed the horns of the flag -in the king's 
belly, and the cafe of the inn-keeper, who 
kept the sign of the crown, and who faid 
>he would make his fon heir to the crown* 
Thefe cafes ought not, k fliall not goto th« 
jury. There is no cafe which can come 
before me on which I have not a decided 
opinion, as to the law, atbern^ife, I (houUl 
QOt be £t to preside here. Ihavealwaya 
conducted myfelf with candor, gentlemefi^ 
and meant to have faved you trouble fij 
what Id.d I It ii not respectable for coua- 
fel to fay that they have a right to offi^r 
what they pleafe to the jury^ Wbat^ would 
you cite decisions in Rome in Turkey or 
in France ? you will now proceed and 
ftand acquitted or condemned in your own. 
confcience9 as you condud the defeocei^ 
and go on in your own way. The caCe^ 
will be opened by the attorney— tlie ipaii# 
ner muCl be regulated by the court*'*'^ 
judge Peters added that the papers wei^ 
all. withdrawn* Mr. Lewis faid the pa*t 
per was withdrawn but Xbt imprefsioiia^, 
remained wi'.h tlie jury; he therefore.; 
(iiould not a£l« A paufe then enfucd S6f:^ 
a few moments, when ju^e Chafe faid 1 1| 
" you cant bring the court into difficoltiea^ 
gentlemen I you dp not know me i£yo«4 
think fo." He then caufed the avenss^q 
to the prifoner '< bar to be cleared, apdil 
afked Fries whether he was ready for 1m| 
trial, or whether he wifhed other counfi||l| 
alGgned him. Fries appeared very nuclil 
alarmed and replledy that he did.not kooM 
yfiax to 49# I then informed thecoof^ 
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that at tUs waf a i«niarkable cafe, I ho- 
ped ihe trial would be poilponed until the 
aext day, whkb was reatiily acquiesed in 
by the court, and Fries was remanded to 
prifou. On the next day he was agaia 
biDOght to the bar, and afked whether be 
would have coutifel afsigned him, he repli- 
ed with much firmnefs that he would look 
to the court to be his coutiseU Judge 
Chafe then aufwered ; << then by the 
blefsin^ of God the court will be yottr 
coiinfel, and will do yon as much julUco 
as thofe who were your coonfel.** 

The jury were then called, and Judge 
Chase took particular paina to inform 
pTiea of his right to challengei and that 
he might challenge thirty Qve without 
shewing any cause» and aa many more 
at be could ahew eause against* After 
the jiirora had been pasaed by FrieSf 
jad^e Chaaci after asking them whether 
they were related to the prisoner ; asked 
^ whether they had delivered an opinion 
n to the guilt of Fries, or that he ought 
to t>e puntahed**^ The first j uror answer- 
ed in the oegatiTe^ and was sworn on the 
juiy-^he aecond obaerved^ that in a con* 
feraatioo which he lately had, he had de«- 
dared that Fries oogbt to be punished— 
he was dire6\ed by the eourt to be i et 
aaide% The question was then dire£led 
telle pat by the clerk to each juror in 
Ihia manner : ^ Have you formed nr de- 
fivered tti opinion relative to the guilt 
cf the prisoner V* This was put to three 
jurors ; when, by the dire6\ion of the 
cMtft, it was ehatiged and put as follows t 
H Haive you formed and delivered an opi- 
aiwfs relative to the gttilt of the prison- 
er i** Three persons answered ai8rma« 
ImJy', nnd were set aside* The prison- 
er challenged thirty four* Twelve ju- 
vwr»*iliavlog been pasaed were aworp*. 
loliis Fries called no witnesaesi but at (he 
off the examination of every one on 
|M^ of the prosecution, judge Chase 
leasUa^d Um of his right to put questi* 
ems to them ; but cliarged him not to 
any one whkh might criminate htm*. 
After the evidente closed, I ad* 
the jury in as bri^f a manner aa, 
I' eooMt consistent with my duty. The 
IS0Brt then charged the Jury, and they re* 
Haml to thcdr room, and in about half an 
lioor rctanaed with a Tcrdi|Glof «; CUIL* 



TY.*' These are the general faAs wbiAli 
tock place* Jf I am asked any queatioii 
I will endeavor to answer it» 

Hffestions fy Mrm JRmdoipk* 

Q Did you hear Mr* Lewis wbanhd 
threw down the paper, which was hand* 
ed him, declare that his hand ahould not 
be polluted by a prejudicated opinion'? 

A I have no recolle6Uon of hearing 
Mr. Lewia say any thing at the time. 

Q Mr* Lewis declared that he would 
not address the court on a queation e( 
law In a criminal case» Did you hear 
any opinion given by the courtf which 
warranted Mr* Lewia In the opinion that 
he waato be precluded from addreaaing. 
the jury on the law f 

A The court aaid that they would not 
auffer aoch cases aa t have mentioned to 
he read to the juryt to mialead tbemi but 
J did not hear the court aay 'that the. 
counael ahould not address the jury on . 
the law. 

Q, Yott have stated that both the judges 
came to your houscy soon after you re« 
turned from cou^t the first day* Was 
that their place of abode I 

A It was not* 

Q Vou have atated that jadge Peters 
declared hia apprehenaiooa that the 
counsel for Fries would not proceed tn 
•his defencci and that you coacorred in 
opinion with him. Had you any rea^n 
for apprehending it but your knowledge 
of the independency of the bar of Phiia- 
deli^hia i 

>A I think 1 understood) faom some of 
the gentlemen of the bary that the coun-* 
ael for Friea meant to decline a£iing» and 
I bava an impreuion on my mind» that 
I heard something of that kind fall frosi 
Mr* Dallas. 

Q Did you expreasi to the jodgesi thitf 
knowledge f 

A I believe I did mU 

Q Did you ever know an opinion to be 
given in a criminal caae beiort coonael 
were heard f 

A I never have, except $o far ak 
cbargea to grand juriea may ba termed 
opuiuona on the law* 
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Q Did miicb coiiv«f satfoo t$kt ptftce 
on the subject of tbit opinion I 

A Situated at I was, I can't undertake 
to tay tbat I had any coDveraation on the 
aubje^i until the court rose, 

Q Do 70U suppose tbat the condu£\ 
of the court and counsel attracted the o.* 

tice of the jury ? 

A From the number of persons sum* 
monedy I conceive tbat a number cf them 
knew not what was goiog on- 

Q From what did you infer the indig- 
nation of Mr. Lewis, if you did not hear 
any expressions that he used I 

A From his couutenance. 

Q Did * bat attra£t the attention of the 
court at the time ? 

A It they were looking at himi it must 
Ihitc attra6\ed their attention. ^ 

Q Did yott hear judge Chase aa^i 
that the cminsel must address themselves 
to the. court on the questions of law ? 

A I have no recolleflion of hearing 
any thing of that kind fall from judge 
Chaae* In criminal casei however, 
there are a number of motions which 
IDttSt be made, exclusively to the court ; 
•uch aa a motion to quash an indi^* 
ment. 



Jtuestious hj Mr. Nicholson* 

'Were yournotes^ of the conversati- 
ons which took pUcei made in the order 
of time in which they took place i 
A Precisely so. 

Q What was there in judge Chase's 
conversation that induced Mr. Lewis to 
think, that he should be precluded from 
reading the statutes of the U. States^ to 
the jury i 

A I know not why Mr. Lewia tho't 
iO| unless from the strenuous opposition 
which was made to themi on the first 
trial of Friesy on the part of the United 
States. Judge Chase said, that no case 
could come before him, on wh'ch he had 
niK an opinion on the law. 

Q^Was there any thing in the con- 
4tt6t of the court, whiclr induced Mr. 
Lewis to believe that he was to be pre* 
eluded frona arguing the law to the jury, 
mid caused him so often to declare, that 
he would not address himself to the 
tonrtina criminal case ? 
A It appeared to me to be a misap« 



prehen)uo> of Mr. Lewts^ He supposed 
that it was intended to withdraw (he 
question ot law from the jury, and I 
thought the court dtd not aet him right 
as explicitly aa they might have done. 

S^uesthns h ^^^ Randolph. 

You aay, Mr. Rawlc, thit after the 
papers were called in, you entertained 
an enxious hope,that the counsel would 
be induced to* proceed with the defence 
of the p/isoner. I wish to know your 
reasons for having such an hope» ard 
why ycu became the agtnc of the court I 

A My reasons wercy that I did not 
wish to be put in the situation in which I 
w&i af>.et wards plbcedt at^d in which I 
never wish my greatest onemy to expe- 
rience the pain which I felti that of be* 
in g obliged to prosecute a man arraigned 
for a capital oficncei and who was with- 
out the assistance of professional gentle-* 
men. I therefore was anxious tUat the 
counsel for Fries should proceed in his 
defence! and save me from ao painful a 
situation. 

Q Did you take any notes of the trans- 
a6lions which took place on the first day 
of the ti ial \ 

A I did not. 



William Rawle cross examined bj Jkfr* 

Harper, 

Q Did judge Chafe fay any thing ta 

rertri^l the council from citing any datotes 

of the United States ? 

A He did not, in my hearing. • , 

Q Did he fay that he difapproved' et| 

the condud of the court in the &rft trial j 

of Fries ? 

A He did not. 

Q Have you the paper now which; 
judge Chafe tiirew down { 
A I have. 

( He Jiere produced the opinion asuti^ 
Mr, Harper read it to the court, ' 

Q Did not the court after the jury bai| 
returned a verdi£l of guilty againit Frkff^ 
inform him that if be had any thing tj^ 
fay in arreftof judgment that he wouldilll 
heard ? . • • 

A They did and the anfwcr of Frii 
wasjthat he had nothing to fay. 
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George Bay sworn^ 

ifr. Hajm The .greater part ef Xht 
^idence which I (hill give relates to the 
toodufl of one of the judgei of the circuit 
fcoort, (for I did not hear the voice of jud^e 
Griffin daring the whole tranfadion^) 
Biui the coanlel for Callendcr, of which 
I was one. The length of time wliich 
has elapfed will prevent me from giving 
an account of the whole tranf^6lion« 
vnlefff I (hall be allowed to ufe a Hatcment 
which I have^ in order to refrefh my 
memory. 

Mr» Harptr. I (hall certainly obje6\ 
to the witnefs^s ufing the (^atement to 
refre(h hit memory. It do^s not appear 
that the (latement wai made at the time, 
or by himflf and I think it inSidmiffible. 

Mrn. NichpUon. The gentleman does 
not wifli to read the (latement in eridence^ 
but merely to refer to it to refrefh his 
tnemory, 1 therefore prefume be may be 
laflered to proceed 

Mr^ Rodney, I believe the learned 
coanfel for the refpondent has dated the 
law apon too broad a bafis. The witnefs 
ioes not intend to (late any thing which 
ht does not know, but only wi(hes to be 
able to relate the whole by looking at the 
ftatement. I prefnme that if one gentle- 
man bad taken notes at the trial of Cat- 
lewder, and another was called to give 
c*>idence, who bad taken no notes, hes 
would be perftitted to look at the n ote 
of the other, in order to bring to his 
recolle^on circumftances which he had 
ferc^ott } therefore conceive that Mr. Uay 
^toghc to be fulTered to refer to the Hale. 
■tent to refrelh his memory. 

Jltfr. Martin, I believe I have praClifed 
law as long as either of the managers, but 
tKe practice in the ilate of Maryland may 
be different from that of other Hates. 
have always underftood that the only 
in which a witnefs is allowed to 
!fli bis memory is, when he has made 
a ftatxment at the time the tranfafVion 
plaice. Before Mr. Hay came into 
be mtght have looked a: the Aate- 
to refreih his memory, fo he might 
Itawe converfed with a perfon who was 
preStn%.%t the time; but it will not be 
^id tHat he ftull be allowed to converfe 
witb afiyperroa at the bar af this Court » 



and therefore in my humble opuu 
cannot make ufe of a ftatemcnt to refre(h 
his memory not made by himfclf at the 
time. 

The queOlon Was then taken upon al- 
lowing Mr Hay fo refer to the ftatement 
and was determined in the negative* 
Yeas 16— Nays 18. 

Alr^ Rdndolph. Plcafe to ftate what 
took place on the trial oi Callender, and 
firlt, with rcganl to the over-ruling of the 
obje6\ions of John BatTct, to fervcon the 
Jury, 

Mr, Bay. I will relate the tircum- 
stances aa w<;ll sa lam ablet without tha 
aatiatance of the aiatement uf which i 
bate just been deprtrcd by the court » i^ad 
firat with regard to Basset the jur jr. Se-* 
veral jurors being caited to be sworoj the ' 
counsel for the traverser insisted that 
they were entitled to the benefit of the 
constitution, which secures to the accnicd 
a right of trial by an imparliel jury. £ 
do not recollect the p^ eetse expressionfi 
of Judge Gbasei but I believe they were 
that be would lake care that jttstieo 
should be done the traverser in that res* 
pe6t» Believing that a roajoritfi if not 
all of the jury, were opposed to Callender 
in political sentiments, and thinking tltat- 
their minds might be made up against 
bim, we wished to ask till the jurf. 
whether they had formed an optnloit 
on «' The Prospea Before Us.'* Judg^o 
Chase told us that that was not tba 
proper question to put, but thai ha 
would tell us wiiat was* He then sta'^ 
ed that the proper question this t 
'* Have you formed and delivere>t 
any opinion on the charges in the indi^* 
ment.'* To thh question tb6 arswer waa« 
necessarily given in the negative, be- 
cause none of the jurf had seen this iii« 
'di6laient. When Mr. Bosset was called 
up CO the book} by tbe marshall, he ma- 
nifested some rctodance to serve on tba 
jury. He said he had made up his mind 
as to the book| and that it came undt^r 
the sedition law. I do not pretend ta 
say that these were his words \ but that 
is the impression on my mind* This 
obje6\ion waa overruled by the judge i 
and he was asked whether he had form« 
ed and delivered an opinion relative to 
the cha^'ges in the indidlment I He an« 
"vwered in the negaiive^ and was tc* 
G 
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cordinglf 8Worn on the jurf. In (he 
then Btate of things» ftnd knowing 
the tenaper in which the people were, I 
would not ask the juror « ilngle question 
without the permUsion of the court. I 
therefore applied to judge Chaie to allow 
me to put a question to the juror» I will 
not pretend to state his answer literall/ 
but I ihiDk it was this ; ^< What is the 
question you mean to put ? State It and 
if I think it a proper one, jou majr pro* 
pound it. Come what is your question.** 
Notwithstanding the humiliation I felt 
in being addresied in this manneri I stat- 
^ \ TO the court the questiooi which I 
V <>:.cd to put to the juror. It was .^ 
*^ Have you formed ordeliirered any opi- 
nion concerning the book called the 
«< ProspeCI Before Us," fr6m which the 
charges in the indi€lment were extraA* 
ed." Judge Chase replied) '* No sir« you 
shall ask no such question." This is all 
that I recoiled relative to the overruling 
the chje£lion of Mr. Basset, It was stat- 
ed by Galletider to his counsd> that Col. 
John Taylor was a material witness for 
htm. In the intervali between the finding 
of the presentment and the triaY| Colonel 
Taylor was summoned to attend 2 but I 
did not see him until a short time before 
the trial) and had no opportunity of ask- 
ing him what he could prove. After the 
-attorney for the United States had open- 
ed his case^ and the evidence in support 
"ofthe prosecution had been gone througbt 
Colonel Taylor was called to the bock 
and sworn. Probably while he was 
Swearing,'] udge Chase asked the counsel 
for Callender^ what they expedled to 
prove by the witness. Mr. Nicholas 
wA^ that he did not know what could be 
proved by hrnfi but that we expe6\ed to 
prove what would amount to a justifica- 
tion of one of the charges i That Mr. 
Adams had avowed sentiments hostile to 
a republican government, and that in the 
senate be had voted against certain laws. 
I think Mr. Nicholas observed that he 
hoped it would not be understood that he 
ahould be tied down to this charge, but 
ahouldeKaminc Gol.Taylor asto any thing 
«lse he might know, wb'rch would benefit 
Callender. Judge Chase then request- 
ed the counsel to reduce the questions 
to writing, and submit them to the in- 
epe6lion of the court. An obje6lion was 
saade to this, but it ^%% st length donCf 



and judge Chsse declared the evidense 
to be inadmissible, on the grrund that it 
did not go in justification of one entire 
charge* The judge was asked whether 
we might not prove a part by one wit- 
nesS| and a part by another : Judge 
Xlhase replied, that the law wms as ha 
pronounced it, and that this could not be 
done, and that Colonel Taylor 'a evidence 
did not go to prove the whole. I observ- 
edthat I thought Colonel Taylor's evi- 
dence would go to prove both Aenteaces 
of the twelfth charge ; that Mr. Adams 
was an aristocrat, and had proved ser- 
viceable to the Britlah interest, in the 
manner which Callender meant. The 
judge did not aay in express terms thst 
the position waa wrong, but he aaid that 
the evidence was inadmissible, and the 
counsel for Callender knew it to be so*— 
I believe at the same time he observedt 
that our attempt was to deceive and mis* 
lesd the populace 4 finding that the at- 
tempt which I made to render aenrtce, 
not to Callender but to the cause which I 
bad espoused, instead of proving service- 
able only, brought a charge which I lit- 
tle expelled. I sal^ no more, and the 
evidence waa rejeAed. When we were 
requested by the judge to reduce our 
questions to writing, 1 felt no disposition 
CO do it, and they were stated by Mr» 
Nicholas. Before the questions were 
reduce4 to writingi Mr. Nichoka made 
some remarks on the difference oif the 
mode persued on the part of the U. 
States, and that the- attorney lor the U* 
States had not been required to state any 
question in writing. Judge Chase re- 
plied : <' The attorney, when he opened 
his case, stated what he expefled to 
prove ; but although he did this, fve were 
not bound to do it/' My impressions 
are that the word <* we*' escaped the 
judge several times. 

The fecond member of ihe fourth ar- 
ticle relates to a refufal to poilpone the 
trial* In order to procure a poHponeincnt, 
an affidavit was filed ; but whether regu* 
lar or not, I will not pretend to fay* Tbe 
next member of the article, relates to a 
fubje^ about which it is painful for me 
to speak. The judge is charged witb mislo* 
nefstothe counfel. There were maey 
cxpreffions ufcd by judge Chafe whkli 
were unufual to me and which 1 believe 
to be rude. 
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Mr. Harper, State the cxprefslons 
which were ufcd. I pretume that thii 
honorable court are to judge of their pro- 
priety andjsot jou* 

Mr» Eaj, I will (late them. The Gid 
exprertion which made a firong imprefsion 
oa my mind was this : In the courfe of 
the argnmcnt which we ufed to procure « 
poHponcment, I took as a ground that th« 
law of Virgin a (hvuld govern in the cafe 
of Callender. As foon as I got to thit 
part of my argument, the ju^e gave me 
to understand that he thought I was 
wrong, and the idea was a wild notion* I 
I have already mentioned the language of 
the judgei with refpefl to the admifsioo 
of Colonel Taylor's evidence. It was 
that we knew the evidence to be Insd^ 
mi&ible and that our attempt was to de> 
ceive and mislead the populace. He was 
alfo pleafed to obferve to us ; '* gentle- 
men, you have been in an error and keep 
preftiBg your mistakes on the court," On' 
more than one occasion, be cliarged the 
couofel with advancing doctrines, which 
they knew to be wrong* I endeavored to 
fatisiy the court that the book ooght not 
to be read in evidence , becaufc the indi<*l- 
ment did not refer to it. In the courfe 
of my argument 1 obferved that if the in- 
difhnent referred to the book and after- 
wards a profecotion was commenced for 
the fume thing, that this profecution 
could be plead in h'^ to it ; but ibat| 
according to the opinion to which the 
court feemed to incline, the situation 
of the traverier would be much more 
hazardous than if the book was refer* 
red to ; because the travcrfer most be 
fort to particular evidence to prove the 
profecution the fame. The judge was 
pleafed to obferve that I knew this profe- 
cntioA could be given in evidence in bar 
to smother profecution. 1 certainly did 
know it and w.as endeavoring to fliew in 
what manner it mijj^ht have been done* 
la tbe courfe of the fame argument, for 
the pnrpofe of Ihewing that my position 
WM true, I observed, that the words 
^ tenor and effe^," bound the party to a 
literal recital, and in fupport of this posi« 
tiOA 1 quoted fevcral authorities* The 
Jadge interrupted me again and told me 
that I was mistaken. He faid that the 
words ** tenor and elTe^ ** in an indi£l« 
neat 4'4'not oblige the prosecutor to g^ve 



more than the substance of ihe words. He 
mentioned that he wondered we did not 
contend for punctuation also. This latter 
part appeared to me to be intended for the 
bystanders. Mr. William Wirt, who ap» 
peared with me in the defence of Callender, 
was ordered by the judge to sit down, 
and the judge determined that the coun- 
fel Ihould not addrefs any arguments to 
the jury on the constitutionality of the 
fedition law. Mr. Wm. Wirt, in the courfe 
of the few obfervations which he made, 
stated a proposition, and then faid that 
the conclusion was filogistic. Judge 
Chafe faidi ^< a monsequttur, sir.'* I do 
not recollect any other exprefsions at 
this time, with regard to the interruptions 
of connfel. I cannot fay how often I was 
interrupted, but I believe I can say with 
certainty that I was interrupted ortencr 
by judge Chafe on the trial of C:ill'"i^dt'r, 
than 1 ever was during sixteen years prac- 
tice. During all the trial I did not hear the 
voice of judge Griffin. 

Q, Were the opinions delivered by 
judge Chafe, without apparent confuUa- 
tion with judge Grifin ? 

A Judge Chafe's manner was generally 
this ; after delivering his opinion he 
would turn to judge Grifiin and fay, *' and 
fuch is the opinion of. the court." 1 recoi- 
led to have feen him fpeak to judge 
Griffin, but it did not appear to be con- 
cerning tbe law. 

Q Are you certain as to the queftion 
put by the judge to Biiffct I 

A I am* 

Q Was a requeft made to the court that 
the indiAm^nt might be read to the 
jurors f 

A There was, but the court would not 
fufier it to be read. 

Q Has it been the pra6\ice in the 
courts of Virginia, for counfel to be com- 
pelled to reduce the qucftions which they 
mean to propound to a witnefs, to writing 
and fubmit them to tbeinfpe£\ion of tbe 
court ? 

A I have never feen an inOance of the 
kind, except in the cafe of Callender. I 
believe 1 never heard of fuch an inOance. 
1 do not recolle£^ ever to have read of 
fuch an iailance before. I afiled as the 
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prafccutor in tfie cafe of l.ogwooAf tnd 
fiothing of that ktnd wis done* 

(^Uppn what ground did the coonfel 
for Callenderi attempt to introduce parol 
testimony of tlie votes and proceedings of 
il^e fenate I Were the journals inaccrfllble 
to them i 

A Colonel Taylor came into court juft 
hefore the jury were fworn, and we had 
no opportunity of coo fulling with him. 
The queftions were drawn np in a hurry* 
and. I believe, without a reflection, that 
parol testimony was not the best evidence 
of the votes in the fenate. 

[Here Mr. Hjlhouse stated tfiat some 
of the court had retired/rom indisposi' 
tion^ and moved an ndjaummentt which 
was agreed to, and the court adjourned 
0ntil the n^xt c^«] 



TUESDAY, February 12. 

The court being called ; 

IVIr. Randolph observed that they 
vrould proceed with the examination 
of George Hay^ 

Mr. Hay^ A very short statement 
frill close my recollection of this case. 
It was the intention of the counsel for 
Callender to defend him on the ground 
of the unconstitutionality of the sedi^^ 
lion law. The gentlemen who were 
Ittsociated with me, preceded me in 
the argument, but were not permitted 
%o address the jury on the point I men^ 
donedf The treatment experienced 
by Mr. Wirt, I liayc in some degree 
related. He was interrupted two or 
three times by the judge, for the pur- 
pose of telling him, that tlie doctrine 
for which he was contending, that the 
jury had the right of determining the 
law as well as the fact, was true. Mr, 
Wirt then stated, that the constitution 
was the auprenie law of the land. 
Judge Chase told him there was no 
necessity of proving that. Mr. Wirt 
then went on to argue, that if the con- 
stitution was the supreme law,, and if^ 



the jury had a right to determine bot^ 
law and factof the case, the concl usi^ 
on was perfectly syllogistic, that the 
jur}' had a right to determine upon the 
constitutionality of the law. It was at 
this time that the judge addressed him 
in the words which I have mentioned, 
that it was ^* a non sequitur." At the 
same time he bowed with an air of de«n 
rision. WTiether Mr. Wirt said any 
thing after this, I do not recollect. 
After Mr. Wirt sat down, I arose and 
addressed myself to the court, and sta- 
ted, that I addressed my arguments to 
to them, and them alone, and that I 
did not wish to be heard by the jury. 
This observation was intended as a 
sort of reply to the observation of the 
judge, that our arguments were intend- 
ed for the populace. I did not attempt 
^o address the jury on the unconstitu- 
tionality of the law ; but I addressed 
myself to the court, in order to con- 
vince them that I had a right to do it. 
After a very short time I was interrupt- 
ed by , the judge, and asked a question,' 
which I conceived a veiy unnecessaiy 
one. I stated to the court, in terms as 
distinct as I could, the specific purpose 
for which I meant to contend. I tnink 
it was, that the jury had a right to de- 
termine every question which wag to 
determine the guilt or innocence of the 
traverser, The judge asked me whe- 
ther I laid down this doctrine in civil 
as well as criminal cases ; because, 
said he, *^ If you do, you are wrong." 
I replied, that I considered it universal- 
ly true, but that it was sufficient for 
my purpose if it applied to criminal 
cases only. I went on as well as I was 
able with the argument, when I was a- 
g^n inter^pted by the judge. Wha^ 
the circumstances were or the words 
used, I do not recollect. I believe that 
1 .was interrupted more than twice. 
My impressions then being that 1 
should be obliged to undergo more Hu- 
miliation than I conceived necessarj^, 
I retired from the bar. When Judge 
Chase found I was about retiring^, he 
told me to go on. I told him that I 
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would not. He said that there waa no 
necessity for my being captious* I re- 
plied that I was not captious, and that 
* I would not proceed, and immediately 
retired from the bar, and I believe fron^ 
the room in which the court was held. 

^estiom by Mr. Randolph. 

Did any circumstances occur con- 
cerning a witness, and what were the 
observations made by the court ? 

A I recollect a circumstance which 
occurred, when a witness was brought 
forward to deliver hie evidence. I 
stated that I understood {hat one of the 
witnesses brought forward to prove the 
publication of the " Prospect before 
us," was the man who was employed 
by Callender to print it. Understand- 
ing that this man was, in point of law^ 
equally criminal, I observed, that if 
any of the witnesses were implicated 
in the charge, that they were not bound 
to give evidence. Judge Chase said 
that these observations were correct, 
but the witnesses might rest satisfied 
that they should not be prosecuted if 
they choose to give evidence. I do 
W3it recollect that the attorney said any 
diing on the subject. In consequence 
of this assurance of the judge, the gen- 
tleman, whose name I think was Rmd, 
gave in his evidence. It appeared by 
Ms evidence that he had been employed 
by Callender, and did print a part of 
the Prospect- 

Q Was there any reference made 
to the act of Vbrgiaia concerning the 
issuing of process .^ 

A There was a general reference 
made to the act, but not a specific one : 
on the motion for a continuance, I ob- 
served tbat the procedure was not in 
conformity with the laws of Virginia. 
That the process used ought to have 
been a summons, returnable to tiie 
next court, and that during the interval 
the accused had it in his power to col- 
lect his evidence and prepare for triaL 
I think it probable, that some other 
Mjsen^tions might have been made ^ 



but for the observations of the judge, 
on die argument which I used, that 
the jury had a right to assess tiie fine, 
the judge said it was a wild notion, 
when applied to the courts of the Unit- 
ed Sutes. If it had seemed to be the 
oi>inion of the court that the laws of 
Virginia were die rule, of conduct for 
them, we should not have been at the 
trouble of filing an affidavit for a conti- 
nuance of the case. 

Q Did you ever know a case si» 
milar to that of Callender**s, where a 
capias issued as the first process i 

A. This relates to a branch of ju-t 
risprudence, with which I am but Hale 
acquainted. I believe however, that 
the invariable practice is, for. a sum- 
mons to issue returnable to the next 
court. It is not usual to try the cause 
at the second term, when the defendant 
appears and pleads not guilty. 

Q Did you rely on nothing else for 
a continuance but the affidavit ? 

A The argument w..s founded in 
part on the affidavit of the travei'ser, and 
upon our not being prepared to discuss 
the constitutionality of the sedition 
law, and the question whether the juiy 
had a right to determine it. I also 
stated that the doctrine of libels was 
unusual- to me, and that I wished fcr 
time to examine into it. 

George Ifay cro9s examined by Mr. 
Harper. 

iSi You have said that you did 
appear to defend the cause and not the 
nian, explain your meaning ? 

A It is unpleasant for me to answer 
that question, but I will do it* 

Q I will put it in more general 
terms. Was it the cause of Callender 
or some other cause ? 

A The cause which I alluded to 
was the cause of the constitution, which 
I most religiously beiioved to have 
been violated by the passage of the se'- 
j^ition law, and I intended to defend 
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Callender so far as he was connected 
with the constitution* 

Q \yas this your sole object ? 

A It was my chief object. I had 
determined that if any person should 
be prosecuted for a violation of the se« 
dition law, to step forward and defend 
him. V 

Q. You have said that you referred 
generally to the law of Virginia, but not 
particularly. Explain your meaning. 

A My D^atiing was that I did not say 
^^ By an act entided an act, and passed 
on a ])articular day It was enacted,^' but 
I said that by the laws of Virginia, a de- 
fendant was; »ot ruled to trial during 
fhe term in wK>i3^tfiitr|;^esentment was 
made against hiihl'iSVV' 

Q On the subject of colonel Tay* 
lor's testimony, did not Judge Chase 
request Mr. Nelson, the district at- 
torney, to let the evidence go to the 
jurj' ? 

A I think I have some recollection 
of it. but I cannot state it accurately. 

Q Did not Judge Chase offer to 
postpone the trial of Callender for a 
month ? 

A I have heard it said since the 
trial, but I have not die slightest recol- 
lection of any thing of the kind. It 
would have been the wish of the coun- 
sel for Callender to have had the cause 
postponed. If I had iieard the offer, 
I should gladly have acceded to it. . 

Q Did the counsel ask for any 
other postponement but the one until 
the next term ? 

A ' I do not recollect that they did. 
Judge Chase did offer to postpone it for 
a day on account of Mr. Giles's ab* 
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Q Did the witnesses who were 
brought forward, express a reluctance 
to give their testimony ? 

A They came forward voluntarily, the courts 



John Taylor sworn* 

Mr. Randolph. We wish you to 
state what fell under your obsen-ation 
at the trial of Callender, and especially 
widi regard to the rejection of your 
testimony. 

Mr. Taylor. With relation to my 
.testimony being rejected, I was sum- 
moned and sworn as a witness in be- 
half of Callender. When I was sworn 
Judge Chase asked the counsel for Cal- 
lender what they expected to prove by 
the witnesses. I do not recollect the 
answer, but the judge directed the 
questions to be reduced to writing, and 
submitted to the inspection of the 
court, — this having been done. Judge 
Chase declared that I should not be ex- 
amined. I did not give any intimation 
of what I should be able to prove, ei- 
ther to Callendqr or his counsel. Af-, 
ter Judge Chase declared tbat I should 
not be examined, he turned to Judge 
Griffin and spoke to him,' who replied 
in so low a tone of voice that I was i!ot 
able to hear what he said. -^ 

Q Upon what ground was. your 
testimony rejected ? 

A The judge said that the testi- 
mony was inadmissible, because it 
would not pcove the truth of any 
charge. * 

Q Did you observe any thing un- 
usual in the manner of the court ? 

A The business was commence<JL 
with a motion for a continuance. The 
interruptions of the counsel were fre^ 
quent, but I do not recollect the e: 
pressions used by the judge. The el 
feet of them was a considerable degrf 
of laughter among the au(Ucnce. 
thought the interruptions were inahij 
degree imperious, satyrical and wit 

Q Was there any thing unusual. x| 
the manner of the counsel I 



A I did not observe :. nor did 
see any thing of anger on the part 
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Q Tou have said that .the manner 
of the judge was imperative ; do you 
mean that it was imperious I (here the 
witness hesitated*) 

Q Or rude ? 

A It appeared to be well calculated 
to abash aiid disconcert the counsel, 
and it had that effect ; for the audience 
enjoyed considerable mirth at the ex- 
pense of the counsel, but I did not see 
the latter laugh. 

Q Do you recollect any thing re- 
lative to the overulingthe objection of 
Basset to serve on the jury ? 

A I do not recollect the expressions 
of Mr. Basset, but I think he stated 
that he was opposed to Callender, 
The judge asked him whether he had 
any prepossession against the indict- 
■lent. Basset replied that he had ne- 
rer se^n the indictment, and the judge 
ordered him to be sworn on the jury. 
In this decision the opinion of Judge 
GriiEn did not appear to have been 
a^cd. 

Q« You have been a long time in 
the practice of the law i 

A A few years only; I believe 
shout seven. 

Q. Have you ever known a capias 
to issue in an offence, not capital, and 
the party to be ruled to trial the same 
term at which the presentment is made 
by the grand-jury. 

A I answer the question in the ne- 
gative ; but I have never directed my 
attention to criminal cases. 

Q Has it been the practice for 
counsel to be compelled to reduce their 
questions to writing ? 

A Iliever saw it practised as it 
was in the case of Callender. I have 
seen it done when questions arose on 
the question itself. 

* Q Do you recollect any request of 
die judge to the attorney, to allow tes- 
dmooy to go to the jury. 

A After as much discussion had 
taken place a? I have mentioned, Mn 



Chase did express some such idea ; 
but the attorney expressed hia dissent 
to it. The request was made in a ve- 
ry feeble manner by the judge. 

jfohn Taylor cross examined by Mr. 

Harper* 

Q You have said that you consi« 
dered the conduct of the court as tend- 
ing to abash the counsel. Did it ap- 
pear to have been so intended by the 
court ? 

A Idiought itwas, andthatithad 
that effect. 

Q. Did you consider the opinion 
against the motion for a continuance 
as made with the concurrence of Judge 
Griffin I 

A The general appeared to be, to 
give the opinion without consulting 
Judge Griffin, but to this rule there 
were exceptions. I know not whether 
this was one or not. 
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Pfulip Norborne Nicholas sworn* 

Mr. Nicholson. Please to state your 
knowledge relative to the trial of Cal- 
lender. 

Mr. Nicholas. In the month of 
May, 1800, the circuit court sat in 
RichmomI, and was composed of 
Judges Chase and Griffin. I believe 
that Judge Chase sat alone for some 
time. On the first day of the court. 
Judge Chase delivered a charge to the 
grand jury, in which he spoke of offen- 
ces against the sedition law. The same 
day the grand jury returned with a 
presentment against James TTiompson 
Callender, astheauthcr of abook called 
the " Prospect before us.^^ The indict* 
mcnt was sent up to the grand jury the 
same day, and a true bill returned. 
Callender then lived in Pctersburgh, 
and process was issued against him. 
My impression always has been till 
lately, that the process was a warrant 
for his apprehension. It was said ft^r 
several days that Callender could not 
be found ; at length, however, he was 
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found, and brought by the Marshal to 
Ri-brnond. lie .Si\.incd vcrv much 
alrrnicd, and wiblied to iru;kc soipc 
cor.Ci ssio/is to tUc court, i'or sevctiJi 
dflj^'s he was ptrniiiJcd io go at lai*g;e« 
Mr. licy and inys'li had a converse* 
ti cm with hi rn, and told him we were 
ready to rciuier him our profesaioikal 
as --hi ui i ccv He stslted to us that it was 
I'r ;;o-isible for him to go iatoatrial 
til u term, and we prepared an affidavit, 
in which he stated the absence of a 
number of witnesses, which were mate- 
ri<dto his defetice, and also some books 
which be had not in his possession, and 
that his counsfl were not prepared for 
trial, even had the witnesses been pre- 
sent. A motion founded on this affi- 
davit was made for a continuance, and 
argued, with considerable zeal, by the 
counsel who appeared for Callender. 
The principal ground taken was, that 
by the constitution the party accused 
had a right to compulsory process, to 
procure the attendance of his witness- 
es. The judge did not decide the mo- 
tion on that day, but gave a strong opi- 
nion against it. He said he had no 
objection to postpone the trial until 
such of the witnesses as could be pro- 
cured, during the term, might be 
brought to court. On the next day we 
renewed the motion for a continuance, 
and argued it with considerable seal, 
being confident that we could not do 
justice to Callender if we proceeded to 
trial that term. Mjr. Hay stated the 
law of Yirginisi* ^y which the jury had 
the right of assessing the fine. Judge 
Chase said that that was a wild no(ion^ 
wlien applied to the courts of the Unit- 
ed States, and told the attorney that he 
need not reply to our arguments, be- 
cause the affidavit did not state that the 
witnesses could prove the truth of all 
the charges, and therefore, that the 
cause could not he continued^ I be- 
lieve he concluded by ordering the 
marshal to Call the jury. The jury 
were then^callcdto the book, when they 



came, I observed diat I should ch^- 
lenge the array, ije:;cause one of the ju- 
ry had made use of expressions hostile 
to Callender, and referred as autfiority 
to trials per puis. Judge Chase ob- 
served that it was not the best authori- 
ty, and sent for Coke upon Iiittletoni 
It having been brought, he cast his eye 
over a part of it, and observed that tfie 
law was clear, and that the array could 
not be challenged for such a cause, but 
that we might cause each juror to be? 
examined on oath, as to his expressi- 
ons. In consequence of this we pro- 
ceeded to examine the ury,. To the 
following question put by the court, the 
first juror answered in the negative^ 
It was — *'*' Have you formed and deli- 
vered any opinion on tlie charges con-' 
Uiried in the indictment V^ Mr. Hay* 
requested the permission of the court t9 
ask the jurors, whether they had evw 
formed an opinion as to the ^ Prospect 
before Us,*' fpom which the charges in 
the indictment were extracted^ Judge 
Chase replied, that his was the only 
proper question, and that an opimom 
must be delivered as well as formed.- 
Mr. Hay then requested that the mdia- 
ment might be read to the jury. Judge 
Chase refused it, and observed that he 
had indulged Us as much as he could. 
The eighth juror which was called, wi 
John Basset. I believe he was asked 
the previous que&tion, and his reply 
was that he haid never seen the indict- 
ment, but stated that he wished to be 
excused from serving on the jury, be- 
cause he had formed and delivered an 
opinion that the " Prospect before Us^" 
came under the sedition law. Mr# 
Chase observed that he was a good ju- 
ror, and he was accordingly sworto* 
The evidence on the part of the United 
States Vras then called, and a number 
of witnesses appeared, and among the 
rest William A. Rind, who had been 
engage^ in printing the book. Mr. 
Hay observed, that some of the wit- 
nesses might criminate themselves^tinA 
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Aat if any of them were engaged in 
the publication of the work, they were 
not bound to give evidence. Judge 
Chafe obferved,thnt the gentlemen was 
.cprrc£l as to the law, but if the wit- 
ncflfes chofc to give evidence, that they 
might reft fatisfied that they would 
not be profccutcd. The witneflTea 
were fworn and Mr. Rind provtd that 
he printed a part of the work. The 
evidence on the part of the U. States 
being clofed» the counfel for Calle»ider 
wiflied to examine colonel John Taylor, 
and he was fworn in chief. Mr. 
Chafe a(ked what we meant to prove 
by that witnefs. We replied, that we 
did not know cxaclly,but that we mea t 
to aflc him whether hejiad not heard 
Mr. Adams exprefs ariflocratical fen- 
timentSy and whether Mr. Adams did 
not while vice-prcfident, vote in the 
fenatc againft the law for fequeftrating 
Brttiih debts, and the law to fufpend 
the commercial infercourfc between 
4he United States and Great Britain. 
Jodgc Chafe faid that we muft reduce 
our queftions. to writing. I obferved 
that it was a practice unufualin the 
ftate courts, and in the prefent cafe 
would be extremely improper, becaufe 
we did not know what colonel Taylor 
might prove. Mr. Chafe replied, that 
his requifition muft be complied with, 
and I accordingly reduced the queO ions 
to writing — ihey were as has ^ been 
ftatcd. Mr. Chafe with conliderablc 
promptitude declared, that the witnefs 
coukl not be examined becaufe he could 
not prove the truth of the whole <vf 
any one charge, upon which colonel 
Taylor left the court. The evidence 
being clofed, the counfel for the United 
Stares commenced very largely to the 
jury on the enormity of the offence. 
After he had finilhed, Mr. Wirt rofc 
and addrcffcd the court, apd obferved 
that the (ituation of the counfel for 

*CalJcnder was a very cmbarrafling 
one. Mr. Chafe told him thi*t he piult 
not rcfleft on the court. Mr. Wirt 
thm addreiTed the jury. He began by 

ioblervingy ^hat by an a^ of .Congref^s, 



the laws of Virginia vrr'-f In force -i^ 
the courts of the Unitetl Stares 'Itting 
in Virginia. Th;»t by the common law 
of England, which had been ndt)ptcd 
in Virginia, the jury had a ripht to d*-- 
cide on the law as well ;is th** f*c> in 
criminal cafes, and theref(»re thev h id 
a right to judge of the conJlitutionali- 
ty of a law. Mj. ChalV: f;^id, «« fit 
down fir." Mr. Wirt obferved ihat h^ 
was going on. Mr Chafe faid, " no 
fir, I am going on." Judge Chafe then 
read a p^ptrr, in which he decl'red^ 
that obfervations of this k;n(i mud be 
made ro the court. Mr. Wirt then 
addrefled the court, and Uated tliathe 
had not prepared himfclf up»i the 
queftion, but hp conceived the point 
to be fettled that the jury had a ru»ht 
of deciding on tlic law on criminal ca- 
fes. Mr. Chafe faid that the jury was 
to decide the law. Mr. Win th ri 
faid, " if the jury have a right to de* 
cide the law, and the conttitution is 
. the fupreme law, the conclufion is per- 
fedly fylogiftic, that the jury have a 
right to determine the conftitutionality 
of a law." Mr. Chafe replied, " a 
mn ffquitur^ firj" upon which Mr. Wirt 
immediately fat down. I followed him 
and was not interrupted by the judge. 
•Mr. Hay followed me, and obfervoil, 
that the jury had a right to decide the 
•law. Mr. Chafe aflced him whether 
(he meant in civil as well as criminal 
cafes, becaufe if he did, he was wronfr. 
Mr. Hay replied chat he conceiyed the 
propofition to be univerfally true ; but 
chat it was fufficient for his purpofe if 
it applied to criminal cafe?. He then 
proceeded a little further, and was a- 
gain interrupted by the judge. Mr. 
Hay then Hoped, folded up his papers 
and left the court, and we left it at 
the fame time. What happened af- 
terwards I know not. 

,^tfijTtons hy Air, Randolph* 

Q^ When you Itated your objefli- 

ons lo being compflled to reduce your 

qut Itions to wrTting, and obferved that 

the profecutor had not been compelled 
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to do It, what was the reply of Mr. 
Chafe ? 

A. He faid that the counfel for the 
United States had dated when he o- 
pened the cafe, what he expedited to 
prove by his witncflcs. 

Q^ Did you hear any oiFcr on the 
part of the judge to poilpone the trial 
for one month ? 

A. I did not. 

Q^ Was the diftrifl; judge confult- 
ed when the opinions of the court 
were given ? 

A. I do not recollect to have heard 
hi& voice except when the evidence of 
colonel Taylor was rejefted. 

Q^ Did Mr. Chafe ufe rude cxpref- 
fions towards the counfel ? 

A. It is very difficult for me to an- 
fwer that queflion. I will relate the 
fa£ts as well as I recolle£k them. I 
remember that when the court over- 
ruled the teftimony of colonel Tay- 
lor, judge Chafe made ufe of this ex- 
preflion.: " The counfel for the tra- 
verfer know the evidence to be inadr 
milfible, and widi to miflead and de- 
ceive the populace ; and they keep 
pre fling their miftakes upon the court." 
He fcveral times appeared to wilh to 
throw the counfel into ridicule. Mr. 
Hay attempted to prove that the words 
ought to have' been fet forth in the in- 
diftmcnt literally. Mr. Chafe faid, 
<< what the gentleman has faid is not 
law, he contends that the extraft ought 
to have been fet forth in the indidlment 
verbatim et literatim* I wonder he had 

• 

not contended that it ought to h^etptmc- 
iuatim alfo." Mr. Hay was contend- 
ing, that' in ell the precedents which he 
had feen concerning indidlments for 
libels, that the title of the book was 
mentioned. Mr. Chafe faid that he 
remembered the cafe of " The Nun in 
her Smock"* whcr€ the title was men- 
tioned, but that it was not neceflary. 
- Qj^ You fay that when the evidence 
■«f colonel Taylor was rcjedkv^d, that 
judge Griffiw concurred. Was his opi- 
nion afked before or after the evidence 
was declared to be inadmiilible i 



A. 'It was after. 

Q^ Did any of the counfel objeQ M 
any of thofe opinions being the opini- 
on of the court i 

A. Not at that time. > I recoiled 
that the morning that Callender was 
fentenced, a gentleman rofe and a iked 
whether that was the opinion pf the 
court ; and judge Griffin replied yes. 

Q^ Were you at the time of the tri- 
al of Callender, attorney general of the 
ftate of Virginia ? 

A. I was. 

Q^ Did judge Chafe when fpeaking 
of you make ufe of the term, << young 
man" or " young gentleman." 

A. I believe he did apply the term 
" young gentleman" to me. I had for- 
got upon wbatoccafion, but upon con- 
verting with Mr. Robertfon, who took 
the (lenographical account of the trial. 
I believe it was when colonel Taylor's 
evidence was rejedled. I think he ap- 
plied to the didri^l attorney, and fald» 
that he had been fo importuned by 
the young gentleman, that he wifbed 
Mr. Nellpn would fuffer the evidence 
to go to the jury ? 

Q^ Is it ufual in the courts of Vir- 
ginia, in cafes lefs than capital, to iflue 
a capias and take the party into cufto- 
dy i 

A. The praflice is to iflue a fum- 
mons, and I do not recolle£l: an in- 
fiance where a capias has iflued, in 
the firft inftance. 1 he ufual pra£lice 
is for the (heriflF to keep the fummons, 
and not to ferve it until jufl. before 
the fitting of the court, but the party 
is never ruled to trial the firfl term. 

Q^ Did the counfel for the traverf- 
er, refer to the law of Virginia ? 

A. I believe not particularly. Mr. 
Hay referred to it generally. 

Q. Why did not the counfel refer 
to it? 

A. I do not recolIe£l. I had jull 
began to pra£tice in the federal court ; 
but I do fuppofe that the reafoa \iras 
becaufe the judge had exprefled an o- 
pinion that the ad of Virginia did not 
apply. 
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Philip Norhorne Nicholas ^ crofs-examined 
by Mr, Harper, 

Q^ Did judge Chafe ufc the term 
«« we/* as connefting himfelf with the 
profccutor ? 

A. I fo confidered it. 

Q^ Did the witneifes who v-cre 
brought forward, and who were con- 
cerned in the publication of the book, 
cxprefs any unwillingnefs to give evi- 
dence ? 

A. I believe they did not. 

Q^Is it not an ufual thing for the 
court to promife a witnefs that he Ihall 
tjot be profocutcd ? 

A. I never knew an inftance of the 
kind. 

Q^ What caufed the fecond inter- 
ruption of Mr. Hay ? 

A. I do not recollect. 

^ujlicn hj Mr. Randolph. 

Q^Was not Mr. Hay interrupted 
more than twice ? 

A. He was interrupted a number of 
times. 

John Tkompfon Mafon^ fwortu 
Mr. Randolph, It has been conce- 
ded by the refpondcnt and muft be ac- 
knowledged by every perfon, that the 
quo animo in which thefe tranfaclions 
were done, has an important bearing 
on the con(lru£tion to be given to his 
conduct;' I therefore wiih to aflc this 
quellion of the witnefs: — Did you ever 
hear Mr. Chafe utter any exprcffioi^s 
relative to Callender and the counfel at 
the Virginia bar ? 

A. I beg leave to obferve, that I ex- 
pelled to be examined relative to a 
charge delivered by judgj Chafe to (he 
grand jury at Baltimore^ and this quef- 
tion did not occur to me. I have a 
very indiilin£t rccolledlion of a con- 
verfation with judge Chafe, and it 
was had in a manner which makes it 
extremely painful to me to relate it ; 
but as I am under the folemn obligati- 
on of an oath, I will relate it as well 
as I recoiled. Judge Chafe prefided 
at a' circuit court held at Annapolis in 



May, 1800. During the term, a man 
by the name of Saunders, was tried 
and convidled for robbing the poft-of- 
fice. When fentcncc was pafled on 
him, and he was taken out of court io 
receive it, the crowd at the door was 
fo great, that we who were in the 
court houfe could not get out. ^ Judge 
Chafe had at that term delivered a 
farewell addrefs to the grand jury. A 
convcrlation took place in the court 
houfe which was altogether jocular, 
and I have mentioned it to no human 
being before. Judge Chafe aflced me 
if I had feen the " Pro/pea before Us^*' 
I replied that I had not, nor did I ever 
wifh to fee it. He obfcrved that Mr. 
Martin the attorney general of Mary- 
land had fent it to him, and that Mr. 
Martin had fcored the paflages that 
were libellous, and that he fliould car- 
ry it to Richmond with him ; and that 
if the commonwealth of Virginia was 
not utterly depraved, or that if a jury 
of honeft men could be found there, 
he would puni(h Callender. He faid 
he would teach the lawyers in Virgi- 
nia the difference between the liberty 
and the licencioufncfs*of the prefs. — 
Judge Chafe further obfcrved, that he. 
was as great a friend to the liberty of 
the prefs as any man, but as great an 
enemy to its licencioufnefs. 

John Heaihy fworn, * 
Mr. Randolph, Pleafe to ftate any 
thing whic!' you may know relative to 
the trial of James Thompfon Callen- 
der. 

Mr. Heath, * I was one of the coun- 
fel at the bar of the circuit court, but 
was not concerned for Callender. I 
had occafion to apply to the court for 
an injundion in the cafe of a Mr. 
John Gordon, at the fuit of a mcr- 
cfiant in Baltimore. The motion which 
I made was not decided on that day^ 
and I thought I would apply to judige 
Chafe the next morning at his cham- 
bers. I accordingly went there the 
next morning for the purpofc of re- 
monftratfing with him on the propriety 
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£{ granting the ihj unction, and found 
fhc judge aione. While I was tliere, 
Mr. Randolph, the then martliai of 
Virginia, came in ; he held a paper in 
hit hiiTid, atid judge Chafe afked him 
what it was. Mr. Randolph replied} 
that it wa5 a pannnl of the jury to try 
Caiiendrr. Judge Chafe (hen aiked 
him if he had any of thofe crcutures 
or people called democrats on it. Mr. 
Ivaiuioiph pauf d for a moment, and 
but fur a moment, and then fcplied» 
that he made no difcriminaiion. Judge 
Chafe tuid him lo luoL over the panuel 
if \\ictc were any of that di.icription, 
ItriLc rhem o(F. Thib was after the 
jnuiwimcut was found againil Calleii- 

der. 

The court then adjourned. 
> « 

. Wednesday, February 13. 
jfamij ^r'lpUtt Jivorn, — li.A,timined by 
Mr. Randolph. 

(X^ Do you tnow any thiiig relative 
to ih'- trial ot .C?.ilender? 

A. I know of no facls which look 
place i>uring the trial. 

Q^ Did you hear any expreffions uf- 
rd by Mr. Cnale, hollile 10 Callender 
either previous to, or during his trial ? 
.V A. I travelled in the ilage from 
Dumfries to Richmond in company 
wuti the judge, when he was going to 
iioUi the court at which CalK nder Was 
tried: llhe fuujcdl of the " Profpe^ 
iefore Us^\ was mtioduc^d, and ihc 
book \vas produced by the judge, and 
handed to me. 1 informed the judge 
that Ciliender had been apprehended 
once ill Virginia under the vagrant 
Iaw4 Judge Chafe replied that it was 
tk pity -they had not hal)g^:d the rafcal. 

Q^Wcie there any other exprcifi- 
bns aftet you got to Richmond ? 
. A. After we had got to Richmond the 
judge f(rll informed me of the prcfcuL- 
tnentb temg made againil Cailciider, 
and that he expected I would have an 
opportunity of feeing him nejti day, as 
ihc tnarihai had goiic for him to Po 
terfb.ufg: .A day or two attcr this, I 
m.1 Uic judge couiin^ uowa iUirsj *ud 



he obfervcd, ** the' marflial has return- 
ed without him, 1 am afraid that we 
(hall not be able to get the damned raf- 
cal this court." 

Q^Did you read the book wheii 
Mr. Chafe handed it to you in the 
ilage ? 

A. I read but a fmall part of it. 

Q^ Were any paii'ages marked ? 

A. There were fomc pafTagcs mark- 
ed, but I do not rcuieuibcr what thc^ 
were. 

Jfames Triplctt^ crofs^cxamined by Mr* 

ILirper. 

Q^ On what day did this lad con- 
verfation talLe place between you and 
the judge ? 

A. 1 thnik it was on a Sunday. 

Q^ Do you recollefl who was in the 
ftagc with you ? 

A. I recoUecl on^pcrfon's getting in 
at Stafford Court-houle whom 1 knew* 
There were a number of pcr£bns re- 
peatedly getting in and out. 

Q. Where did the convcrfation lake 
PLcc ? 

A. Betwc^zl Fredcrickfburg and 
Richmond. 

^efiion by Mr. Nlcholfon. 

(^ When was the firft time that yoti 
related thcfe converfations, and t6 
whom did you relate them ? 

A. I rccolledt to have related them 
to the late general Mafon, foou after 
my return fruiii Richmond. 

^ejilon by the Preftdent. 
Q^Wcre^you acquainted with jiidgc 
Chafe at that time ? 
A. I was not. 

John Heathy crrfs-cMtmined by Mr. Le-^^ 

Q^ Were both of your application^ 
for an injun^lion made at judge Chafo*^ 
chambers ^ 

A. The firft was made in court. 

Q^ Wlio then compofed the court ? 
^ A. I do notrecolledt whether jiiJ^^ 
GiiiLU was ou tlie bca^h or Ml* 
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^ At what time of the day was it 

ihac you went to the judges chambers ( 

A. It was immediately after break- 

fafi, I thiuk it was between 8 and 9 

o'clock, 

(^ What fpacc of time was you 
tlicre ? 

A. I do fuppofc it was more than 
balf an .hour. 

Q^ Was the bill of complaint read 
to judge Chafe at his chambers ? 

A. I do not recoIlefHt whether I had 
the bill with me or not. I went to his 
chambers for the purpofe of remoa- 
ftraung with him on the propriety of 
granting the injunflion. The judge 
obferved that it was v«:ry extraordina- 
ry that Gordon (hould find equity 
(hen in his cafe, when an application 
had been before made to him in Balti- 
JBore and no equity then exided. 

(^ Who was prefcht at the judges 
chanibcrs when the converfation took 
plate be cween him and the latemarflial? 
*A. I do not believe that there was 
any perfon in the room while I was 
there except judge Chafe, Mr. Ran- 
dolph and myfelf. 

(^ Were you there more than 
once ? 
A. I was not. 

Q^To whom and when did you 
iuenuou this converfation ? 

A. I mentioned it immediately 1 
went up to the Swan Tavern to major 
Hugh Holmes and Mr. Meriwether 
Jones. I thought myfcif juflified in 
lioencioning it, not confidcring it a pri- 
vate converfation. 

Mr. Harper. — Mr. Prcfident, I wifh 
to make a propofition which I hope 
will be acceded to by the managers. 
It is that John BaiTct be fafTered to be 
now examined on the part of the re- 
fpondeiit. He has informed me that 
iiace his arrival here he has received 
advice from his family which renders 
his prelence indifpenfible, and wilkes 
to be examined and difcharged. 

Mr. Raudclph. — The managers have 
i)o obje£iion to the examiiiMUoa and 
^fchargc of Mr. Baflct, 



John Bajfet^ /worn en the part 5^ the 

refpondtnt. 

Mr. Harper, Mr. Baflet will yon 
pleafe to relate what took place on the" 
trial of Callcnder, relative to your be- 
ing fworn on the jury. 

Mr. Bajfet. At the fcffion of the 
circuit court in May, 1800, Callen- 
der was indi£ted for a libel. On the 
Monday morning on which the trial 
took place, I left home, which is about 
twenty miles from Richmond, early in 
the morning, and arrived in Richmond 
as foon as I could. Upon my arrival 
there, I faw Mr. Randolph the mar- 
ihal, who called me, and informed mt 
that I had been fummoned as a grand! 
juror, and had been noted for not at- 
tending, and mult go to the court and 
make my excufe — he added, that as [ 
had not attended on the grand jury, 
that I mud ferve on the petit jury to 
try Callendcf. I went to court but the 
cafe did not coilie on that day. I there- 
fore attended the next day. I knew 
the fedition iaw was odious to the peo- 
ple of my country, and that a number 
of them thought it unconftitutional — - 
t was weak or wicked enough to be a 
federalilt. I thought the law conftitu- 
tional, and was determined to do my 
duty when I ihould be called on to put 
it into execution. When therefore I 
was calkd on to ferve on the jury to 
try Caliender, I conceived it to be pro- 
per to make a declaration of any im- 
prefiions that I had on my mind, and 
if it Ihould be an objection to my ferv- 
ing, that I might be excufed \ but that 
if I Ihould be determined to be a pro- 
per juror, that I would do impartial 
jultice between the traverfer and his 
country. When, therefore, the pre- 
vious queftion was afked me, I in- 
formed the judge of my political fenti- 
ments — I alfo informed him, that I had 
never feen the" ProfpeEl before Us" but 
that in i ncwfpaper I had feen extracts 
which were faid to be from that book^ 
and that if the extracts were truly ta- 
ken, that I had formed an unequivocal 
opioioDj that it was a libdious pubiw 
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cation — that I had formed no opinion 
with relation to the extracts being cor- 
rect. I alfo informed the court, that 
I had formed no opinion with refpcdt 
to Callender's being the author of the 
book or on the charges in the indi£i- 
ment. The court determined that I 
was a proper juror and I was accord- 
ingly fworn on the jury. After the 
evidence and pleadings were gone 
through, we retired to our room, to 
confult on our verdid): and chofe Mr. 
Bernard Mackham our foreman. The 
book was then produced, and I inform- 
ed the jury, that I had never feen it 
before, and wifhed to have it read 
through; a number of the jury appear- 
ed to difagree to this, but I faid that 
I would have it read, becaufc the other 
J)arts of it might explain the paiTages 
in the indiftment. In conf^quence of 
this the book was read through, and 
we were in our room about two hours, 
when we returned into court and de- 
livered our verdidt, finding the trsiver- 
fer guilty. With refpecl to the trial, I 
will flate a circumftance which made 
a ilrong ' imprcflion on my mind. 
Judge Chafe addreffing himfelf to the 
counfel for the traverfer faid, that when 
his country made him a judge, they 
impofed on him the folemn obligation 
of an oath to execute the laws. That 
he conceived his opinion to be legal 
but that he might be in an error and 
therefore the queilions might be all 
reduced to writing in order that a 
fuperior tribunal might correct the 
errors if any iliould exill. 

John Bajfet^ crofs-examined by Mr. 

Randolph, 

'Q^You have faid that you have 
dated to the court, that you had feen 
extra£is in a newfpaper, which were 
faid to be from the " Profpe5f before 
Us*^ After reading the book, did thofe 
extrads appear to be faithfully taken ? 
A. I thought the book more libel- 
4oas than the extra£^s, but I have no 
recoUeidtion of the extracts more than 



the Impreflion made on my mind, that 
they were libellous. 

Q^^What time of the morning wag 
it when you got to court ? 

A. I believe it was juft after the 
court was called. 

Q^ Was the book which the jury 
took out, delivered to them by the 
judge i 

A. I believe that it was delivered 
by the profccutor with the indictment, 
to fee whether they corrcfponded with 
each other. 

Q^,Was the indiftment read before 
the jury were fworn ? 

A. I do not recoUedt to have heard 
it. 

Q^ Did the indiftment contain any 
of the extradls which you had feen in 
the newfpaper } 

A. I do not recolleft what were the 
extracts that I did fee. 

Q^ Had the book which was deli- 
vered to the jury, any paflages in it 
that were marked i 

A. I believe it had. 

Q^ Were any of thofe pafTages con- 
tained in the indictment ? 

A. I do not recolleft. 

Q^ How did you know that the 
charges in the indiClment, were ex- 
trafted from the « ProfpeEi before Us" ? 

A. It was a fubjedl of general no- 
toriety. 

Q^ Did you not believe that the ex- 
tracts which you had feen, were taken 
from the « ProfpeB before Us'' P 

A. I had none but newfpaper au- 
thority for it, however, I firmly be- 
lieved after feeing the book, that the 
extracts were taken from it. 

^le/lion by Mr. Bayard^ one of the court. 

Q^What was the general conduft of 
the judge to the counfel, and the coun- 
fel to the judge, during the ^lole 
courfe of the trial ? 

A. I think it proper to obferve, that 
the impreflions made on the witncfles of 
the tranfaftion, will caufe them to give 
a different relation to itfromeach other. 
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To mc the judge appeared to condu£l 
himfcif with deci(]on,but without feve» 
rityj he was at times facetious, but 
not farcaflicaly and he appeared to 
vifli that if Callender (hould be guilty, 
diat he fhould be punilhed ; if inno- 
cent, that he (hould be acquitted. It 
appeared to me that the defence which 
the counfel for Callender attempted to 
make, was the conAitutionality of 
the law^ and that they had no hopes 
of faving him except on this ground ; 
and when the judge determined that 
the law was unconditutional, and that 
they (hould not addrefs their arguments 
to the jury on that point, they became 
extremely mortified. They con(ider- 
cd that they had a right to go on, and 
bad the caufe much at heart, and were 
continually mentioning this point in 
their argument. Whenever they advanc- 
ed this pofition, the judge interrupt- 
ed them, and informed them that the 
jury had not the power to decide on 
the conflitutionality of a law, and that 
they muft not argue it to them ; their 
pcrfevering in this appeared to be the 
rcafon why they were fo often inter- 
rupted by the judge. 

^eftton by the Preftdent. 

When you informed the court that 
you had formed an opinion on the ex- 
trafts, did you inform them that you 
had delivered it alfo ? 

A. I did not, for I had delivered the 
opinion to no perfon. 

^eftion by Mf. Rodney. 
Did you not deliver the opinion to 
the court, before you were (worn on 
the jury ? 

A. It was before I was fworn in 
chief. 

The court then adjourned. 

1 

Thursday, February 14. 

The court having met as ufual. 

Mr. Harper^ faid that he had a re- 
^ueft to make fimilar to the one made 
ycftcrday — it was that Edmond Ran- 
dolph, cfq. might be examined on be- 



half of the refpondcnt, and difcharg- 
ed. 

Mr. Randolph^ obfcnred that the ma- 
nagers did not objef):. 

Edmond Randolph^ fnvorn^ 

Mr. Harper. Will you pleafe to re- 
late what came under your obfervation, 
at the trial of Callender. 

Mr. Randolph, I was prefent fome 
little part of the trial of Callender, but 
was abfent the greater part of it. 

Q^ What was the general conduf): 
of the court and the counfel, in your 
fenfe of it i 

A. The anfwcr which I have alrea* 
dy given, is an anfwer to that qucftion. 
I was abfent a great part of the time, 
and am not a judge. I left court whila 
a part of the lengthy indiftment wai 
reading, and when I returned, the 
counfel were folding up their papers 
and retiring from the bar, 

Q^Was you in court during the 
previous motions that were made i 

A. I was after the indi£lment was 
found. I recolledl feeing either the 
clerk or the attorney, handing up a pa- 
per to the court, and upon aiking what 
it was, I was informed that it was a 
warrant for the apprehenfion of Callen- 
der. I was not prefent when the mo- 
tion for a continuance was made. 

(^ What was the demeanor of the 
court when you were prefent ? 

A. I cannot commit myfelf on any 
ftatemcnt, if my opinion (hall be al- 
lowed as evidence, I am ready to give 
it, I faw nothing that (truck me at 
remarkable in the conduct of the 
court, I faw nothing which conveyed to 
my mind the idea of corruption in the 
judge. 

Q^ What do you mean by corrup- 
tion i 

A. An intention to opprefs the par- 

^y- _ 

George Read /worn, 
Mr. Randolph. You are called to 
(late what took place at a circuit court 
held at New Caltle in the ftate of De- 
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lawar^, In June 1 8oO| at which Mr. 
Chafe pre fid cd. 

Mr. Read. Several years have elap- 
fed fince the tranfaftion took place, 
and I may not (late the language ufed 
on that occafion j I (hall however (late 
the fubflance. The tranfa6liQn of 
which I am called to give evidence 
took place at a feflion of the circuit 
court held at New Caftle in the (late 
of Delaware, in the month of June 
t8oo. At that court Samuel 
JChafe, one of the aflbciate juftices of 
the fupreme court of the United 
States, prefidcd, and Gunning Bed- 
ford, diflridl judge of the dillridl of 
Delawire, was a(rociared with him. 
Mr. Chafe, as was the ufual pradjice, 
delivered a charge to the grand jury on 
x\iz (irft day of the term, and they 
retired to their room. After remaiur 
ing there fome time, they returntfd into 
court, and upon the queftions being 
.afked them by the clerk, whether t^cy 
had fcund any prefentments or bills of 
indiftmcnt, they.anfwcred in the nega- 
tive. Upon receiving this anfwer, 
judge Chafe obferv.ed as nearly as I can 
recoIlecSl, that he h;id been informed 
that a highly feditious temper had 
manifefted itfelf amonj a certain de,- 
fcription of people in Delaware, par- 
ticularly in New Cafllc county, and 
.more especially in the town of Wil- 
mington, whfre lived a moft lieditious 
printer, unreftrained by any principle 
of virtue, and regardlefs of focial or- 
, df r ; that the name of this printer was, 
bnt hers the judge paufed and faid, 
." but perhaps it may be a(ruming top 
.much to mention his name, but it be- 
. comes your duty, gentlemen, to en- 
quire into it." Several of the grand 
jury then made a requeft to the court 
to be difcharged, and afligned for a 
rcafpn that fome of them were famierp, 
and that it was the time of harvelt. 
The judge obferved, that the bufiriefs 
to which he had called their attention 
was of a moft urgent and prtding 
natvre, and that he could not difchargc 
them until the next day, when further 



information would be given tJiem oii 
the fubjeft to which he had referred 
them. The judge then addreiTmg 
himfelf to me as the attorney of tho 
diftri(El,a(ked whether I had any crimi- 
nal charge to prefer. I replied thnt 
none had come to my knowledge, and 
that I believed none would accrue *, but 
certainly faid the judge to me, " yoa 
might make fome difcoveries, by mak- 
ing; proper refearches, have you not 
fome p-^rfons in this flate who hav- 
been libelling the governmenr, or ths 
adminiftration of the government 
of the United States." I am told 
fir, (continued "he jujge) that there 
is a printer in the town of Wil- 
mington, who publilhes a moft fcur- 
rilous paper ; have you not two 
printers in that town?" ' I told him 
that I believed there was. The judge 
replied, " one of them is the feditious 
one; I think it a part of my duty and 
he (hall be taken notice of — and it i$ 
your duty Mr, attorney to examine in- 
to affairs of this niture. The times re- 
quire that this feditious temper of the 
prefs (houlJ be difcouraged and fup- 
prefled. Can you not procure a file 
of this printer's papers, and between 
this and to-morrow morning afcertalri 
.whether he has not been guilty of libel- 
ling the government. This piuft be 
done. I think it is your duty.'* I was 
rather difpleafed at this, and mention- 
ed to the court that I believed I wn$ 
acquainted with the duiiesof my office, 
and was willing to difcharge them, t 
mentioned, that I was not in the prac- 
tice of hunting up offences, that J.ha4 
not a file of the printers papers, but 
that if a file was procured me, I had 
no objeftion to exarnine them, and 
communicate v ith the grand jury pn 
the fubjedl. The judge (laid, he was 
fatisfied with that, and obferved, that 
he cou'd not difcharge the grand jury, 
but they muft attend the next day, ?t 
the ufual hour. The judge then di- 
refted that a file of the papers (houM 
be procured fcr me, and thefe I undcr- 
ftood tp be the papers ftiled, *< ? 
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ISrrof of the Times ^ an J General Ad'verttfer,** 
By whom thofe papers were procured I do not 
fecolleil. I examined them in a curfury man- 
fktVf becaufe I was frequently interrupted dur^ 
ing the day^ and I did not difcov^ any libel- 
lous matter coming within the provifions of 
the fedition aA. On the next morning when 
the court met, I fent the file of papers to the 
grand jury, believing it to be the wifh of the 
judge. At the rcquen of the grand jury I wait- 
ed on them in their room— on my entering I 
was addrefTcd by the foreman, and my atten^ 
t!on was dire(5)ed to a publication in the '' iviir- 
ror," reflecting on the charadler and condu<5t 
of judge Chafe. He obfcrved there had been a 
difference of opinion among the jury, whe- 
ther it was a^ indidlable oflence or not. 1 in^ 
formed the jury, that the publication did not 
come under the fedition law, and was only a 
iibfY puniihable at common law ; and that 
judge Chafe himfelf had determmed in the cafe 
of the United States againil Worrell, for an at- 
tenrpt to brjbc Mr. Coxe, the commiflioner of 
the revenue — that the circuit courts of the U- 
nited States had no cognifance of offences com- 
mitted at common law, and that therefore, they 
could not prefcnt the printer for that publica- 
tioD. Nothing further pafTed in the room. The 
bundle of papers were brought into couit and 
laid on the table. Judge Chafe aficed me what 
had been done. I then fubmitted to judge Chafe 
I the converiation which I had with the jury, and 
the obfervations that I had made to them, in 
which he acquiefced, and the afiair was paifed 
orer in an affable and polite manner on the 
pan of judge Chafe. 

Q. Do you recoiled to whom judge Chafe 
addrefled himfelf when he requefied that a file 
of the papers might be procured ? 
A. I do not recollect. 

James Lea^ Affirmed* 
' Mr. Rodney, Will you pieafe to relate whe- 
ther you were fummoned by the marflial of 
Delaware, and ferred as a grand juror at May 
tenn 1800, and what took place at that time. 
Mr. i>a. I was fummoned by the marHial 
aod did ferve at a grand juror at that term. 
hhtr receiving the charge from judge Chafe 
we retired to our room, and there being no bu- 
finds before us, we returned into court. The 
nfiial queftion was then put t? us by the 
(oort, and anfwered in the negative. After 
Sometime, judge Chafe informed us, that he 
had been informed, that a feditious temper had 
manifcfted itfelf among a certain defcription of 
people in New-Caftle county, and partic ularly 
in Wihnington, at which place lived a fediti- 
I oos printer who edited a paper called, the 
p Murror of the Times and General Adverii- 
W and was continually in the habit of abu- 
I nig the jyrefident, and it was our duty to en- 
quire into it. He faid, that he could not dif- 
charge us on that day, and that we muft make 
L^Iigent enqniry into the fubjedl which he had 
Inentioned. Several of the jury informed him, 
Idat tbey had bufinefs of an urgent nature, and 
I lifted to be difckarged. The judge replied, 



difcharge us until the next day. Somtf cOfiV*r« 
fation then paffed between him and Mr. Read« 
which I do not recoiled^, and we were dil*- 
charged until the next day. We returned t<^ 
court the next day. and having been called over 
by the clerk we retired to our room. A file of 
the papers was produced and examined, we 
found nothing feditious in it, except fomething 
written againil judge Chafe, which the attorney 
when being fent for, informed us, did not come 
under the xedition law. We returned into court 
and fome converfation enfued between the judge 
and the attorney, and we were then difi barged. 

Q. Are you ceruin that r judge Chafe mcno 
tioned the title of the pnper ? 
A. I recolledt it pcrfe<5lly. 

James Lea^ crffs-exammed by Mr. Martin* 

Q. How long was the jury up in their room 
on the firft day ? 

A. About an hour, on the fecond day longer. 

Q. At what time does your harveft com- 
mence in Delaware ? 

A. It was our hay -harveft, which commen- 
ces in the month of June. 

^eftion by Mr. Niebolfon, 

Q. Is your hay-harveft confidered an impor« 
tant one ?' A. It certainlv is. 



John CrotiUt/tufom— examined by Mr, Rodney* 
Q. Was you prefent at the circuit court held 
at ISew-Cuftlc*, in June i8oo« 

A. I was not in court on the firft day. On 
the fecond day I was in court. While f was 
there, the judges aiked the attorney whether 
or not the grand jury had found any thing in 
a file of papers which was lying on the xMk, 
worthy ot prefentment. The attorney anfwer- 
ed, that they had found nothing but a piece a* 
.gainil the judge himfelf. The judge replied 
that that could not be taken notice ofy and 
ihortly after he difcharged the jury. 
John Montgomery Jkwrn* 
Mr. Randolph* You are called to 
give evidence concerning a charge de- 
livered by Mr. Chafe to a grand jury 
at Baltimore, in May 1803. 

Mr. Montgomery* It will not be cx- 
pefted that I (hall detail the charge 
mentioned by the manager juft fat 
down, in the language in which it was 
delivered by judge Chafe. It was de- 
livered at May term, 1803. I was not 
a member of the bar, but being pre- 
fent, I took a chair near the judge, by 
the fide of judge Dorfey. The judge 
addrefled the grand jury, and it appear- 
ed to be from a written paper which he 
had before him \ he proceeded on in the 
ufual manner, to give in charge to the 
jury the various duties to be performed 
by them. After he had finiflied this- 
part, he mentioned, that he would 
give fome few obfervations to them be- 
fore thev retir«4 » 
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inunity. He ftated, that it was im^ 
porcanc that the people ihould be truly 
informed at that crifis, that falfehood 
was more eafily diffeminated than 
truth, and that the latter was attend- 
ed to with reludance againfl popular 
prejudice. I cannot pretend to (late 
the fentimcnts of the judge in the or- 
der in which they were delivered, but 
I can (late the fubftance. The judge 
(aid, that the prefent adminiflration 
was weak, relaxed, and not adequate 
to the difcharge of their fundions, and 
that their a<Sls flowed not from a wiih 
for the happinefs of the people, but 
for a continuance in unfairly acquired 
power ; thofe lad words made a Itrong 
impreflion on my mind. When the 
judge called the attention of the jury, I 
^as prepared to fomething extraordina- 
ry from him, for I had heard his fare- 
well addrefs to the grand jury at An- 
napolis. The judge ilated, that a vio- 
lation of the conftitution had taken 
place, by the paffage of the a£l of con- 
gref^ which repealed the judiciary fyf- 
tem, and removed the fixteen judges 
from office, and that congrefs h^d made 
a violent attack upon the independence 
of the judiciary. The judge alfo found 
fault with the law which had been paf- 
fed by the legiflature of Maryland in 
the year i8oi, which went to remove 
the di{lri£l judges of Maryland ; he faid, 
thefe a£t8 were a fevere blow againft 
the independency "of the judiciary. 
He faid, that fincc the year 1776 he 
had been an advocate for a republican 
form of government, that it was his 
wiih that freertien (hould be rcprefcnt- 
cd by perfons eleded by men who had 
an intereft with, a property in, and an 
attachment to the community. I be- 
lieve he quoted the language of the bill 
of rights, he found fault with the law 
which had pafled the legiflature of Ma- 
ryland, which is ftiled, the univerfal 
fuffrage law ; and faid, that this alfo 
aflPedied the independence of the judi- 
ciary, and I think, he explained it in 
this • manner — that every free white 
male citizen under the law, poflTeflTmg 
the qualifications of age and refidence, 
although he ihould not have an intcr- 
eft, or property, or an attachment to 
the community,' being fuflTered to 



choofe their legiflators, and the jctfict^ 
ary being dependent on the legiflature 
for their falary'^nd continuance in of- 
fice, few men of character and abili^ 
ties would accept the appointment of 
judges on fuch tenures. He ftated, 
that thefe meafures were deftruftive of 
the happinefs and welfare of the com- 
munity, that they would have a tenden- 
cy to fink the government into a mobo- 
cracy, the word of all pofllblo govern- 
ments ; he dated, that the franiers of 
the conditution of Maryland were men 
of patriotifm and ability, and that the 
names of fomcof them were on the jour- 
nals of congrefs, and on the journals of 
the convention of Maryland, that ratifi- 
ed the conditution of the UnicedStates. 
And that the fons of fome of thofe 
men were the chief fupporters of rhcfc 
dedru£live meafures. He dated, that 
where there were equal laws and e- 
qual rights there was freedom, but 
where the adminidr^ition of laws was 
partial and not certain, the people were 
not free and that wc w^cre approach- 
ing to that date of things. He 
mentioned^ that there was but one 
a£): remaining to be done, which was 
the law which had pafled the legida- 
ture of Maryland to change the conllir 
tution, and which was to be approved 
or rejected by the fucceeding legifla- 
ture, which went to abolifh the two 
fuperior courts of Maryland, and then 
there would be nothing in the condi- 
tution worthy of care or prcfervation. 
At the concluflon of his charge, the 
judge called on the grand jury to 
paufe, and when they returned home^ 
to ufe their utmod endeavors to pre- 
vent thefe impending evils and fave 
their country; that the people had 
been mifled by mifrcprefcntation, f alfe* 
hood, art and cunning. That by cor- 
reding thefe errors, the threateaed ca- 
vils might be averted. I have read the 
anfwer of judge Chafe, and will take 
this opportiinity of dating a fzCt con- 
tradidory of a part of it. It is >wlicrc 
the judge fays, that at the fucceeding 
legiflature of Maryland, the lavr for 
abolilhing the two fuperior courts of 
Maryland was abandoned by caxnxiuHl 
confent. It is true, that the la\Rr ^^as 
abandoned by common confent^ but not 
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for the reafons afligned by the juJge in 
his anfwer. The reafons of the legifla- 
ture were 

Mr. Harper^ I prefume the witnefs 
cannot be permitted to ftate the reafons 
of the legiflature. He may ftate his 
own rcafonS) but I cannot fuppofe that 
\xt is competent to ftate the reafons of 
the legiflature. 

The Prejidini. The reafons of the 
kgiflature of Maryland have no con- 
nexion with the queftion before the 
court, and is not proper evidence to 
be given to them. 



^u^ions by Mn Nicholfon. 

Q. When judge Chafe inveighed a- 
gainft the law of Maryland, which had 
aboliOied the offices of the diftricl 
judges of Maryland, had the law gone 
into operation ? 

A. It had. 

Q^ Had the univerfal fuffirage law 
become a part of the conftitution ? 

A. It had. 

Q^Was the whole of the charge 
itten or onlv the latter part of it ? 
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A. The judge appeared to deliver 
the whole from a written paper. I 
However had not my eyes continually 
on him. I was a member of the le- 
giflature of Maryland in the year 1 8oi, 
when the law pafled, which removed 
the diftri£t judges and draughted the 
bill. I was alfo a member of the le- 
giilature» and draughted the details of 
the univerfal fuffirage law ^ and I was 
one of the committee that draughted 
ti)e bill which contemplated the aboli- 
tion of the two fuperior courts of Ma- 
ryland* I therefore confidercd myfelf 



pointed at, and whenever I looked 
round,. I could fee the eyes of the au- 
dience fixed upon me. While I was 
looking round, the judge might not 
have read from the paper. I did not 
commit the charge immediately to 
writing. I had fome converfation 
with Samuel Harrifon Smith, the edi- 
tor of the National Intelligencer, who 
informed me, that he had taken no 
notes of the charge. I faid tliat when 
I returned home, I fliould commit to 
writing what I recolle£ted of it. Ac- 
cordingly when I returned home in a- 
bout ten or twelve days, I made a ftate- 
ment of it and fent it to the editor of 
the Baltimore American, and it was 
publiihed in his paper. 



John Thompfon Mafin. 

Mr. Randolph. We wiQi you to re- 
late fuch circumftances as came under 
your obfervation, in relation to the 
charge delivered by Mt. Chafe at Bal- 
timore, in the month of May, i8o^. 

Mr. Mafon. I was prefent when a 
charge was delivered at that time by 
judge Chafe. I came into the court late, 
but was prefent during the delivery of 
it. I have an imperfe£t recollefkion 
of the charge. I had not been in Bal- 
timore for two years before. 1 he 
court-houfe was very full, and a num- 
ber of my acquaintances preiTed thro' 
the crowd to exchange civilities with 
me. I only attended to thofe parts of 
the charge, when my attention was 
not taken up with my friends. I do 
not think that I can charge my recol- 
le(3ion with but three great points in 
the charge. The firft was a pretty 
ftrong and cenfuring animadverfion 
upon the repeal of the judiciary fyftem 
by congrefs, and it was fpoke of as a 
meafure calculated to deftroy the in- 
dependency of the judiciary. The fe- 
cond was the alteration of the confti- 
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tution of Maryland, with refpcft to Samuel Harrifon Smithy fivtrn. 

univerfal fuffrage. Judge Chafe fpoke 

of this meafurc, as calculated to fap Mr. Nicholfen. Fleafe to date what 

the foundation of the government, you know relative to the charge deli- 

The third was this. An attempt had vcred to the grand jury at Baltimore, 
been made to change the judiciary fyf- 

tem of Maryland, and a law had paf- Mr. Smith. After a definition of 
fed one leglilature and it required the the offences cognizable by the grand 
fandion of another to make it a part jury, judge Chafe faid he hoped he 
of the conilitution, which abolifhed ihould be pardoned for making a' few 
the two fuperior courts of tiiat (late, additional obfervations. He had, he 
He fpoke of this amendment as dan- remarked, been uniformly attached to 
gerous in its nature, and that if carried a free republican government, and had 
into efFefl'would fo injure and deface adively participated in our revolu- 
the conftitution, as to leave little or tionary druggie to maintain it. He 
nothing in it worthy of prefervation. ftill remained attached warmly to 
He concluded his remarks in an ear- the principles of the government, 
ned recommendation to thofe to whom then edabli(hed. Since that period 
he addrefled himfelF, to prevent the however, certain opinions had fprung 
repafiage of the htter at>, fo as to up which threatened with ruin the fair 
give it validity. There were in court, fabric then raifed. It had been con- 
st lead two gentlemen, whofe fathers tended that all men had equal rights, 
had been numbers of the Maryland derived from nature, of which focicty 
convention who framed their condi- could not rightfully deprive them. — 
tution. JuJj^e Chafe obfcrved, that it This he denied. He could conceive of 
was a fubjedi of peculiar concern to no rights in a date of nature, which 
him, ro fee fome gentlemen engaged was in fa£l a creature of the imagina- 
in demolifhitig that fair fabric which tion, as there was no condition of man 
their fathers in ccnjunAion with him, in which he was not, under fome mo- 
had toiled with fo much earnednefs in dification, fubjed to a particular )ea- 
trcdling. There' is one point of fa£l dcr, or particular fpecies of govern- 
i;i vihich 1 differ from the witnefs who ment. True liberty did not in his o- 
lad gave tedimony. Judge Chafe did pinion confid in the pofTedion of equal 
deliver a written charge, yet I have it rights, but in the protedion by. th« 
on my mind, that he made feveral ex- law of the perfon and property of e- 
tempore remarks, which I confidered very member of fociety, however va- 
as' an enlargement on the written rious the grade in fociety which he fill- 
charge, ed. Nor did it confid in the form of 

government in any country. A mo* 

' — narchy might be free, and a republic 

a tyranny. Wherever the laws pro- 

Suijiion by Mr. Bayard, a member of tcBed the perfon -and property of eve- 

, ^ ry man, there liberty exided, whatever 

^ ^^ • the government was. Such faid he is 

our prefent fituation. But much 1 fear 

C^Did the witnefs hear any cxpref- that foon, very foon, will our Gtuati- 

fions of the judge, about the charac- on be changed. The great bulwark 

%tr of the prefent adminidration i of an independent judiciary has been 

broken down fay the legiflature of the 

A. I do not recolle£l to have heard United States, and a wound infiided 

any thing of the kind. upon the liberties of the people whick 
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nothing but their good fenfe can care. 
—(Judge Chafe here went into an af- 
fertion of the right of the jadiciary to 
decide on the conftitutionality of laws.) 
He then adverted to the proceedings 
of the legiflature of Maryland. He 
commented on the wifdom and patriot- 
ifm of thofe who had framed the con- 
ftitution of that ftate. That wifdom 
and patriotifm had never conceived li« 
bcrty to con(ift in every man pofleiling 
equal political rights. To fecure pro- 
perty the right of fufFrage had been li- 
mited. The convention had not ima- 
gined, according to the new dodrine, 
that property would be beft proteded 
by thofe who had themfeives no pro- 
perty. The great ramp;irt eftabli(hed 
m the limitation of fufirage was now 
demolifhed by the principles of univer- 
fal fuffrage engrafted in the conllituti- 
on. In addition to thiS) a propofition 
was now fubmitted, whofe ratification 
depended upon the next legiflature, 
and which if ratified, would deftroy the 
independence and refpe£^ability of the 
judiciary, and make the adminiftrati- 
on of juftice dependent upon legifla- 
tive difcretton. If this (hall, in additi- 
on to that which eftablilhes univerfal 
fufFrage, become a part of the confli- 
tution, nothing will remain that will 
be worth proteAing. Inftead of be- 
ing ruled by a regular and refpe&able 
government, we (hall be governed by 
.an Ignorant mobocracy. When he re- 
fleded on the ruinous eflPefts of thefe 
meafures, he could not but bluOi at the 
degeneracy of the fons, who deftroyed 
rl\e fair fabric raifed by the patriotifm 
•f their fathers. 



^eftion by Mr, Bayard. 

' Q^ Did you hear any thing relative 
to the chara£^er of the prefent admi- 
niilration ? * 

A. Nothing but ^hat may be infer- 
red frem what I have related. 



^ohn Stephen^ fwertu 

Mr. Randolph. Pleafe to (late your 
knowledge of the charge delivered at 
Baltimore. 

Mr. Stephen. 1 was prefent when 
a charge was delivered by judge Chafe 
to the grand inqueft at Baltimore, in 
May, 1803. My recoUeAion is ex- 
tremely vague and imperfedl concern- 
ing it, but on the principal points of 
the charge, it agrees with the other 
witnefTes* Mr. Chafe fpoke upon the 
zOt of Congrefs which repealed the ju- 
diciary, he dated that he wns oppofed 
to the univerfal fufiVage bill, and faid 
he was in favor of the principle in tho 
bill of rights. He alfo fpoke againll 
natural rights, and againft the law 
which had paifed one legiflature of Ma- 
ryland for the abolition of two fupe- 
rior courts. In the conclufion he re- 
commended to the jury to prevent the 
paiTage of it. After the time which h»s 
elapfed, I cannot undertake to fay 
whether judge Chafe confined himfelf 
to the paper before him or not. Judge 
Chafe declared that the independency 
of the judiciary had been materially 
affedled by thofe meafures. 



Mr. Randolph here offered in evi- 
dence, a record of the proceedings at 
the trial of Callender, the moft mate- 
rial part of which he faid was of the if- 
fuing the capias againd Callender, and 
alfo a record of the proceedings in the 
cafe of Fries ; and then obferved, that 
the managers here clofed their evi* 
dence, with the rcfervation of the right 
to examine any of their witneiTes who 
had not yet arrived, and who might 
come in before the trial ended. 

The court then adjourned* 

ERRATUM. 
In page 47, firft col. line 14, for 
* MSf^n/lifutionalf* read « cen/HtuinnMl* 
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Friday, Feb. I5th, 1805. 
B^B. Ha&pbr. 

W E feel, Mr. President, so entire 
a confidence in the justice and dis- 
cernment of this honourable Court, 
and are so strongly impressed with 
the loiportance of its time, at this 
moment, when so much indispensable 
public business presses on its atten* 
tion, that nothing but an anxious 
desire to remove every imputation of 
misconduct, in a moral, as well as 
in 7L legal point of view, which 
might rest on the character of the 
honou^ble respondent, on account of 
any of the transactions which furnish 
the subject matter of this prosecu- 
tion ^ could induce us to occupy, by 
adducing testimony on our part, any 
portion of that time which we know 
to be so precious. We consider the 
articles of impeachment as wholly 
unsupported by the testimony addu- 
ced on the part of the honourable 
managers ; and, had we no further 
object in view, than a mere legal 
acquittal, we should most cheerfully 
submit the case, ou that testimony. 

But, although no legal offence be 
proved, which could warrant a con- 
viction on any of these articles, yet 
some parts of the testimony produced 
in support of them, might, if left 
ttnexplained, throw on the conduct 
of our Honourable client, some 
shades of impropriety, which it is in 
our power, and therefore Is our du- 
ty, to remove. 

K 



In the discharge, however, of thi^ 
duty, our wish to expedite to the 
utmost, a proceeding which has al- 
ready occupied so long the attention 
of this honourable body ; and to 
leave as much time as possible for 
finishing the important business of 
the session, restricted in its duration, 
and now drawn so near to its close, 
has induced us toVaveour privilege . 
of making a full and argumentative 
opening of our case, a privilege given 
to us by the usual course of judicial 
proceedings, and confirmed by the 
example of the honourable mana« 

fers, and to confine ourselves to a 
rief statement of the points to which 
our testimony will be directed. I 
request the indulgence of this Hon- 
ourable court, while I present this 
statement to its view ; after which 
we shall proceed^ with all possible 
dispatch, in the examination of our 
witnesses, and the production of our 
written evidence. 

As to the case of Fries, which is 
the subject of the first article, we 
shall produce evidence to prove, that 
the general definition of treason, 
contained in the paper delivered to 
the prisoner's counsel by the respon- 
dent, had not only been settled by 
two> solemn decisions in the same 
court, but had been pronounced pub- 
licly by Judge Iredell, as the settled 
law of the land, in his charge to the 
Grand Jury, by which the first in- 
dictment against John Fries was 
found. We shall then prove more 
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particularly than has yet been done, 
the contents of the paper thus deli- 
vered, and shall produce the origi- 
nal paper itself. 

We shall then proceed to shew, 
that when the Respondent on the 
second day of the trial , told the 
counsel for Fries that they were at 
liberty to proceed in the defence, in 
their own way, without being res- 
trained by any thing that had pass- 
ed on the preceding day, he did 
not accompany this permission with 
a menace of any kind, as the learn- 
ed counsel themselves have supposed, 
and have stated in their testimony 
fit this bar ; but merely informed 
them that in conducting the defence, 
they would be subject to no restric- 
tion, except that which a regard to 
his own character ought to impose 
on every member of the bar : A nd 
from hence we shall shew, as appli- 
cable to other parts of the case, how 
little reliance is to be placed on the 
recollection of angry men, whatever 
may be their general title to belief. 

Proceeding then to the next great 
subject of accusation, the case of 
Caliender, we shall prove that the 
copy of the prospect before Us, which 
was seen in the possession of Judge 
Chase, was not marked or scored by 
|iim, or with any view to the prose- 
cution of the author, but by a gen- 
tleman who had purchased the book 
for his own amusement, and in 
reading it had, according to his cus- 
tom, scored the most remarkable pas- 
sages, before he knew that the judge 
was to hold the court at Richmond^ 
and afterwards gave it to him, for 
lis amusement on the road. 

We shall then shew that the pri- 
vate conversation which took place 
at Annapolis between the Respon- 
dent and Mr. Mason, as given in 
evidence by the latter gentleman, 
was a mere jest, provoked and drawn 
forth by Mr. Mason himself ; whose 

f$^lleciioq of the affair we bMl 



prove to be far less accurate thai 
that of a man ought to be, who, at 
the distance of almost five years, un- 
dertakes to adduce at the bar of a 
court of justice, a transleift, jocular, 
and confidential conversation, in 
support of a criminal prosecution. 

Following the judge then to Rich- 
mond, we shall prove, that far from 
manifesting any desire to piocure the 
punishment of Caliender, if innocent, 
be felt a strong wish for the escape 
of that miserable wretch, whom he 
probably considered as * the needy 
and despicable tool of other itj en's 
designs ; and therefore as the object 
of contempt and pity, rather than of 
resentment. We shall also shew 
that the respondent, instead of wish- 
ing to pack a jury for the conviction 
of this unfortunate and despicable 
object, w^s desirous that he might 
be tried by a jury composed entirely 
of persons belonging to that party 
whose cause his book was written to 
support. 

As to the conversation stated by 
John Heath, to have taken place be- 
tween the respondent and the then 
marshal of Virginia, relative to 
striking ofF from the pannel of jurors 
formed for the trial of Callander, 
*'all those creatures called demo* 
crats," we shall shew, by the most 
Vjnquestionable testimony, (hat no 
such conversation ever did take place, 
and that the witness who has stated 
it was utterly mistaken in all the 
circumstances which he has stated. 

We shall also prove that ou tbt 
pannel of jurors which actually was 
formed for the trial of Caliender, 
there were several persons well knowa 
to be of the same political opinions 
which he then supported ; and, tliat 
if they were not sworn on the jury, 
it was because for some reason best 
known to themselves, they refuse^ 
or neglected to attend* 

After establishing these prelimi^ 
nar^ points^ we shall proceed to proye 
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Att the statemcAt, given by the 
honourable managers, relative to 
John Basset's supposed objection to 
serving on the jury, is wholly in- 
correct : that Basset made no objec-* 
tion, nor expressed any unwilling- 
Bess to serve, but merely suggested 
a scruple of delicacy, which he sup- 
posed might disqualify him, and on 
vhich he wished for the direction of 
the court : That this scruple was not 
of sodk a nature as to constitute a 
Icgi^l disqualification ; and that the 
question propounded to him and the 
other jurors, was the same which 
had been adopted on consideration 
ia the case of Fries. On all these 
points we shall fully corroborate 
the testimony of Mr, Easset him- 
self. 

With respect to the rejection of 
CoU Taylor's testimony^ we shall 
prove that the respondent, after pro- 
oouncing the opinion of the court 
Vi that point, offered to state a case 
lor the purpose of submitting the 
point to the consideration of all the 
judges of the supreme court, and to 
giant a new trial if their opinion 
should differ from his. From which 
we shall contend that he eould not 
possibly have made this decision , 
admitting it to be erroneous^ through 
toy improper motive. 

We shall also prove that although 
the respondent did not consider him- 
•elf authorized to grant a continu- 
toce in the case of Calionder, for 
which no legal ground was shewn, 
he did offer to postpone the trial for 
j six weeks or more^ in order to ac- 
commodate the traverser and his 
I counsel, and also offered to grant 
tbem attachments for bringing 
in such of their witnesses as were 
within the reach of the court. 

As to the conduct of the respon- 
dent on this trial, we shall prove 
that it was marked throughout with 
a mildness and propriety » little to be 

fl^pc^ted 9f%^x tb« incorrect and irn« 



tating behaviour of some of the 
counsel : A further instance to shew 
bow little attention is due to the 
statements of angry men, who come 
in the character of witnesses, to com- 
plain of their fancied wrongs. We 
shall, moreover, prove that on every 
legal question decided by the respon- 
dent, he consulted hiscolleaguejudge 
Griffin, and merely delivered the 
opinion of the court ; although in 
settling mere questions of order, he 
acted from himself, as his duty and 
authority as presiding judge requir- 
ed. And finally, we shall produce 
a witness who attended the whole 
trial, and took down all the proceed- 
ings in short-hand ; and who will 
present to the view of this honoura^ 
ble court, an accurate and atithentic 
statement of all that passed. 

Proceeding then to the subject 
matter of the fifth and sixth articles, 
we shall prove that the judges of the 
Supreme Court of the United States^ 
acting under the statute for estab-^ 
lishing the judicial courts, have nev- 
er considered the state laws as the 
rule of proceeding, in cases like that 
in question ; that the provisions of 
the act of Congress relied on by the 
sixth article, have a lixc^ys been regar- 
ded by those judges as relating to 
rights acquired under the state laws, 
and not to process, in criminal cases 
under the statutes of the United 
States. That the practice in the state 
courts of Virginia, under the state 
law relied on by the fifth article, 
has been to issue a capias, and not a 
summons, in cases of mit^denieanors 
punishable by imprisonment, or to 
be tried on indictment, and to use a 
summons in those cases only where 
the offence was to be punished by 
fine, without imprisonment, and the 
offender was to be tried by the court 
in a summary way, without an in- 
dictment. And to shew that the 
recollection even of the most correct 
xaen^ ifi uot always to be relied oa« 
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we stall produce a record la which 
it appears, that the gentleman who 
has given his testimony with so 
much candor and propriety, and who, 
though still very young, has been 
nearly five years attorney general of 
Virginia, did himself, in his oi&cial 
capacity,' order a capias on a present- 
ment, in a case not capital. 

And finally to remove all shadow 
of doubt from this part of the case, 
we shall prove that when the pre- 
sentment had been found against 
Callender, and the respondent was 
about to order process upon it, he 
enquired of Mrj Nelson the district 
attorney, what process was proper 
in such a case, and was informed by 
him that a capias was the proper 
process : whereupon the capias ac- 
tually issued was drawn up and is- 
sued under the immediate direction 
of that officer; on whom, conse- 
quently, and n:>t on the respondent, 
who had no better means of gaining 
information on such a point, the 
blame of the mistake, had one been 
committed, must have fallen. 

On the subject of the repondent*s 
conduct at the circuit court, held at 
Newcastle, in 1800, which furnishes 
the matter of the seventh charge, 
we shall prove that the very improp- 
er and unbecoming expressions at- 
tributed to him, relative to ** a high- 
ly seditious temper, manifested by a 
certain description of people in the 
state of Delaware, and especially in 
Newcastle county, and more parti- 
cularly in the town of Wilming- 
ton," were never uttered by him ; 
and that he neither said nor did any 
thing more than is admitted by him 
in his answer, and was, as we con- 
tend, required by his duty. 

We shall then proceed to the sub- 
ject matter of the eighth article, the 
charge delivered by the respondent 
In Baltimore ; and there we 'shall 



produce a cloud of witnesses to shrtJ» 
that he uttered no such expre^ions 
concerning the present administra- 
tion, their character, their iliddeof 
acquiring power, and their objects 
in its exercise, as are attributed to 
him by Mr. Montgomery; and that 
he neither mentioned the present 
administration, nor alluded to them, 
except so far as they might be im- 
plicated in his remarks on the effects 
likely, in his opinion to flow from 
the repeal of the judiciary act. I 
have no hesitation, Mr. President, 
in declaring, that if the respondent 
had utter red on such an occaision, 
such expressions as this witness has 
put into his mouth, such conduct, 
though not amounting to an im- 

Eeachable ofFencc, would have been 
ighly improper, and deserving of 
severe reprehension. Hence we feel 
particularly solicitous to refute this 
accusation, and happily we have it 
most completely in our power:, for 
we shall not only shew, that of the 
members who were present, and at* 
tended particularly to this charge^ 
not one person, except Mr. Mont- 
gomery, heard these expressions ; but 
we shall prove by various witn'esses 
who were near to the respondent, 
and observed him particularly while 
delivering the charge, that he read 
it from a written paper, and deliver- 
ed nothing but what he so read z 
and, to make refutation complete, 
we shall produce the paper itself, at- 
tested by the person who copied it» 
and those who heard it read, ai\il 
shall submit it to the consideratiott 
of this honourable caurt, which "virill 
find in it no such expressions as 
slated by Mr. Montgomery. 

Such, Mr. President, is the 
men t of what we expect to prov<ej 
and this statement We shall 
proceed to substantiate by our 
wony. 



i$iitiii §n thl}aft if thi Mesfmutent. 
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Sanufl Ewmgf s^pm^ and ekdmintd 
. hy Mr, Hopkinioiu 

. Q It that pap^r in your bind writing ? 
(producing^ one J 

. A It 11, except the concliiCoii 9t i 
firticular parij^aph. 

Q At what time did you make it^ 

I A It wis copied from a paper thrdwn 
iiowo bf <ht court on the bar tabib it the 
trial of Friet. In the afternoon of that 
hf^ while I was in the Office of Mr. 
Lewis, with whom I then- ftudiedi Mr. 
Caldwell, the clerk of the court, called 
ID and aficed me for it, and I gave it to 
kirn, and I have never feen it flnce until 
i few daja ago. 

Q Was you in coiirt the dext da/i and 
^bat took place ? 

^ A After I had been in court a few mi* 

Botes^ judge dbafe mentioned that th^ 

•oaafel were, wrong at nothing which had 

Ulen from tiie court at a reftniSlion— «and 

^ed the .counfel whether they meant to 

; |o on. Tlie cbnver.fation ended witha de* 

' tenninatiop on tb^ir part not to proceed 

vttb the defence. Judge Ch^fe obferved^ 

; diat after the court had explained their 

I mlods on tiie law, that if the coonfcl iUll 

; vA'Bfted in citing cafet which . were npt 

' aw, they liiuft do it at the riik of their le? 

SI reputation* I did not under(\and 
it u a menace on ttie part bf the judge. 
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tdmard J. CoalCf rtforn^ and txaniimd 
hj Mr% Eopkinsomm 

. (} Is that paper (shewing him wu) in 
ytmr band writing I 

A It. te« This. \% a copy of a jlap^r 
l^ven tome by judge Chafe,. to cofpy £pr 
iiiD, and was m^de previous to the trial 
oi ]ebo Fries. I had read law in Biilti- 
piore under the dire£tio^li of judge Chafe i 
ttd when I rcfided in PhUadciphiii he 
^fcafionally fept for me to copy his opi- 
■ioosi while be held a ponrt there. Thi< 
^per m%% copied froih one in the hand 
writing of judge Cbale. 

. Q What were the reafons afligned by 
^ judge, irheh he gate you this to co- 



Mr. itichoiSwn. t oBjed io that quI^P 
Uon. I do prefume that the refpondeni 
cannot give any convci-fatioh of hitf lit 
evidence;^ 

Mr%, Boptinson* Declarationt art ali 
'ifrays admitted to (hew the inuot of thi 
a£l» We have heard much of the ^uo« 
atitmo of the judge and we wtfli liow td 
(hew ici 

Mr. Nibholsan. Evidence may U 
given of declarations,, which operat4 
againft.the party making themi but not 
in his favori' unlefs made at the famd 
time. This I take to be the rdle of law. 

Air. Martin* I know that declirationi 
thcpifelves cannot be given in evidence 
In favor ^of tjie party ^akii|g them, but 
when the declaratiohs accompany the ;i£| 
it becomes a part of that afil^ ^d is pro* 
j^er to be gjiitn in evidenee. Such is %hc 
cafe at ^refent and I hope the queftioa 
will be allo.wed to bf put to the witiiefs. 

Mr. Rodney 9 1 conceive that no' de* 
clarations of the party can Be given iaj. 
Evidence in his favor. If that do£lrin» ^ 
were corre^, to what inconceivable mif* 
Chiefs would it lead us. iThe greatefl 
criminal, when indidled for any a£i, might 
offer his own declarations to (hew his in* 
tent to be pure. For my felt I could wifll 
that every latitude might be allowed, thci 
refpondent in his defence^ and I (hall 
never bbjedt to any quetlibns being put i ^ 
but .when an objection is made to one by 
an honorable manager, it btcomes my 
duty to throw in my mite ilgaiilll Xhi 
^ucftioi). 

The qiieftion was then reduced tp 
writing and the queftion taken upon air 
lowing it to be put to the witnefs and 
determined in the negative— Yeas 9«« 
Mays 35. 

Mr. Hopkinibii here jafTcredf in. evi« 
dencci a certificate of the tlerk of the 
circuit court of Pennfylvapta^ (hewing 
the nuhiber of civil caufes on the docket 
at the time of the trial of Fries, and. at 
part of the charge of judge. Iredell, 
.delivered to the grand jury, wjio iouna 
the firft bill aga'mft Fries, and alfo.the 
cafes of Vigol and Mitchell^ rcpoftid ^ 
Dallas. 
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Uraiidi^ Matft^ timmined 4r Mr. Sop- 

Q Was the reftri€kiany which wai IHid 
on the counfel at the Irial of Frie«, ap 
|>ried to the coutifel for the United Sutet 
as well as the counfel for Fries ? 

A I have no recolleAion of any other 
fenri6\ion. I did conceive it laid on both, 
and that the counfel. o<l neither (idea 
ihould attempt to milfead the jury. That 
the counfel for the United States (hould 
Dot cite cafes which defbuyed the falutary 
proviGoAs of the Astute of Witliam, as 
that of difpenfiDg with the neceffitgr of 
having two witncfles t6 prove an overj 
'«a of treafon, and that the counfel for 
the prtfufier ihoojd not cite common law 
cafes coneerning tre^fon. 

l^ilUaitL Meredith^ sioorrl. 

Mr, Hopk$m<m Pleafe td relate what 
teme under ^our obfervation at the trial 
of Fries. 

Mr. Meredith. On the HU day of 
April 1800| I went to the court houfe 
it a late hour. As 1 approached the houfe 
1 mrt a nnmbcr of pcrfons, and the im- 
^feflion on my tnifid wai that the court 
liad adjourned. But meeting none of the 
h'iTf I mtut into court snd found it fit- 
ting. Soon after 1 went in, judge Chafe 
bbferved that the court bad confidered the 
overt ad^s charged in the indi^lhient 
*g ih(l Friesy and had made iip their 
minds as to th^ ccnftitutional definition of 
trcafon ; and to prevent mtilake; had 
Caufed thrre copies of their opinion to be 
snade out by their clerk—- tlie paper was 
then thrown down on the table. I recol. 
}t€\ that at this time jud^e Chafe obferved| 
that the giving this opinion was not in- 
tended to prevent the counfel from argu- 
ing the law. I felt a defife to take a copy 
of the paper but I had no opportunity of 
doing it. The court adjourned a (hort 
time after this. When I was at home an 
appfication was made to me by Mr. Cald- 
Weil; the clerk, for the copy which he had 
tieardi had taken, bnt I informed him that 
I did -not take one. On the following day t 
Was in c6urt at the opening of it. John 
Fries was placed at the bar, and the judge 
eAqoited of the counfel whether they 
trere r^ady to proceed with his trial. Mr. 
Lewis obierved that he declined a fling 
ifey longer aa counfel far the pi ifoatrf 



Judge Chafe fsdd that tiie eountel Well 
not to conlider tbemf^lves hound by the 
Opinion of the court which had been de^ 
Itvcred tht day before. Mr. Lewis refer- 
red to the opinion, and faid that it in f^i^ 
precluded the codnfel from addrcHing tRf 
arguments to the court. Judge Fctara 
faid that th€ opinion was wtthd<awn« 
Judge Chafe obferved that the counfel^ 
were at libcr^r to argue the calc fn lyg 
both as to the law and fa£t, before th^ 
jury. Mr. Lewis then (Uted to the court 
his idea of the appofitenefs of comnaoil 
law cafes, judge Chafe ftated his belief 
that they were inapplicable, bnc be re- 
marked that the counfel might go on and 
cite them to the ju^ as it was not the . 
intention of the court to eircumfcribo 
thein in thrir defenae or to take the dcci<« 
(ion of the law fiom the jury. He (hted 
farther, that the counfel might manage 
the defence in any way, having -jit tho 
fame time a regard to their own charaders. 
I am pofitive as to thofe expfeftions, be-s 
caufe 1 made a fummary of ihcfc proceed- 
ings and they were in the (latement« 
Judge Peters made fomc remarks calcula* 
ted to put the counfel m a good humv-ofr 
and induce them to proceed; but tbcy 
{(erfiiled in declining. Thus far the court 
manifeOed a conciliatory difpofiticn to« 
wardft xht counfel, but when ic was per' 
ceived that tbcy would not proceed witIS 
tlie defence of Fries, judge Chafe told 
them, «* If you fuppofe, you will embar* 
rafs the Court gentlemen i by fuch con^ 
da£k, you are millaken,'' or words to that 
effe^. He then addrefled himfelf to the 
piifoner and afked him if he was ready 
for his trial, or would have other coonfet 
afiigoed him* Fnes obferved that he did 
not know what to do, but would leave H 
to the court. Mr. Rawie then exprelted 
a with that the trial might be poftponed 
until tfaenext day, which was accordingly 
done. On the following morning Fries 
was again placed at the bar, and was -ai^d 
whether he wilhed other counfel afligned 
him. He declined having counfel Bnd 
obferved that the eourt flionld be h»c 
counfeU Judge Chafe then faid in the 
moil pathetic and impreflS.ito maDoer 
'^ Then by the bleiiing of God the codrf 
will be your counfel, and will do you aa 
much judice as thofe who were affigiied 
you/' The trial then proceeded* i was 
was not there tha whola ttma mi ht 
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l^sHoH hj Mr, Hopliinsmm 



Jamil WtmeheJIer /fw$fmi 



Did not Judge Clufe take particular 
piins CO inforur Fries of hU right tocbaU 
leoge and croft-exaroine the witnefse», and 
remiodcd oot tn aflc »nf (|aeftioa that 
Plight criminate himrelf ? 

. A* I thpught Judge Cbafc'tpromire to 
Fries very wcU, to wit : That of beiog hU 
counfeU He app . ared to take oacoamioii 
pioi to prevent Flies from aiking asf 
|iKnion that might criminate himfeU', and 
to remind him of his right to challenge, 
|nd examining the witneses produced on junction with iodge Ch^fe. I think oa 
the part pf the l/nited States, the lad day of the term, a man by tho 

. name of Saunders was fentenced to bo 
- . mtTT- c whipped, for breakbg open a letter in 

In^kcr Martm Sw^n. ^^^^ poft.office. When he wu taken oac 

Mr Barpfr. Will you pleafe to (late of court to receive his fentence, a crowd 

wbeOier and «t what time you funiilhed gathered at the door and preveocrd the 

wdge Chafe with the •' :Praspcct Bcfw paffago of the court out of it, I do not 

fc,** an^ whctficr there was not a num- remember what perfons remained in court. 



Mr. Harper. Jqdge Wiochefter, will 
you pleafe to ftate whether you were not 
in Annapolis, in company with Judgo 
Chafe and Mr, Mafoo, when a converia* 
ttoD took place relative to the ** Projpt^ 
Before Us^" and what waa the nature ot 
that converfation, 

Mr^ mnehifte^, I attended in May, 
lSoO| at Annapolis, as a diftrifl judge, 
and held the circuit court there in con« 



bar of pafsages fcored in \% by yourfclf. 

Mr Martin- I was in New York du- 
ring tb<r sitting of the circuit court there. 



While the judges remained on thoir.feats, 
Mr, Mafon came up and iddrefled himfclf 
to judge Chafe, After fuch a lapfe of 
time my recoUcdiion muft be very impei* 



Whils I wa«; sitiing at the bar, I obferved g.^^ ^^^ j fl^^U ufe my own language ta 
in a newspaper that the «« Prospect Be * fj^^^^i^^ ^|iat I recoiled. I think the con^ 
Jore Ur' was advcrtiffid to be fold at y^,f,rio„ tookpUcotn this way, Judgo 
Grernleaf 's priinm- office. Having Qc- q^^{^ ^^ delivered what has been called 
vcr feen it, 1 went to the office jnd pur* ^^^ farewell charge to the grand jury.-^ 
chafed a co;'plc of ih m- Judge Waflung- j^^^ ^^^^^ obferved, <« Well, judge, 
ton waa then holding the court »] New ^^at do you call this charge ? Is it a mo, 
York, and informed roe that he had never . ^ political, a religious or a judicial 
iecn the book and I offered him one of ^^ ^„ j^ q^^(^ ^^^^^ ^^^^ y^^ ^^ 
mmc f but he fcnt his icrvant and pqr- ^.^^^^ ^^^ ^^ ^^^ ^ ^j^^j^ ^^ ^„^ j ^j^.^,^ 
chaU one. I hen read the book, and as j^^ j^^^^^ informed the judge that bo 
\a my ufnal cottom fcored whoever passv ^^^^ „^j ^^^^^^^ f^^j^ fentiments in Vir, 
ges I thought reinarkable, either for me- ..^^ j^ .pp^^^ t^ „^ ^^^^ -^^^^ 
lit or dement, and la this cafe I /cored a ^^^^^ thoogtii he meant to fay that he 
number of Aem. At that time 1 did not ^^^y |,c afraid, aqd he faid that he would 



know t^at judge Chafe was to hold a court ^^ ^^^ ^^^^^^^ ^^^^ fentiments, but 

the passages ico- ^^ ^^^^^^ ^^ ^^^ ^^ j^^ declared it. 

to be ufed .nj converfatioa 

,. u u''Pf!l*f*^/^^n i^^ofthebook 

w^ch could not have been ^jf^f/"" ^^^^^^^^^ U Us." and it was fpoken o£ as a book 

diament, becaufe Ucored all those which j^j^ ^ Calle 



at Richmond, nor were ww«« v-»vw«.w •..^ ..,» •• *.* u«,v...«,^ .— 

fed with any intention to be ufed in ^ ^^^ converTaaoJiThcVturncd ^^ the fubl 
profecuuon. There were pafsagfea fcored ^ ^^ ^^^ ^^^^^ ^^^ ^^ Profpea. Be, 



Callender. The converTation 
which paJed concerning it I do not feoot^ 

lomid judge Chafe was gome to Rich. '^ j^» 

».ond, I ga^c hm the book an^ obferved ^F .^ ^^^ given himX book, and that 

he (hoold take it with him to Richmond* 
I heard the teftimony given in a few daya 
i^o by Mr. Mafon, and miy tcikimony coft» 
refponds with his in this partienlary that 
the whole cooverfation was of a jocular 
9mx9 i bM Idoai^t lemcmber ^do«tot 



icAeaed on the eharaaof of General 
Waihington. When I returM home and 

gave 
that he might amufe himfclf with it on 
the ro»4, and afterwards make what ufe 
of it he pleafed. I did detest the book, 

Q Waa your oamo written in the 
. A fcWJI»<>li*6tiUepapafi<U 
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ffpreffoci t|iit U cfofi; fo<* «» the 
Jttdgc's obfcrVing, that if the ftat^ of Vir- 
ginia wat not wholly depraved, or if there 
y^iit an honcft jbry to be fotind in it, tfiat 
he would pnniih Callendcr. But my at. 
tention was no^ direded io the whole of 
the converfation which took place, and 
ttiofe cxprefiiont might have been ufed by 
jodge Chafe irith6ut'flSy hearing them. 

U^iiliam Marjbajl/'v^orii: 

Mr. Harper. Pleafe to relate to thU 
konorabie c6urt, at what time you faw 
jbdge Chafe, after his arrival in Rich- 
fi!iond, and what took place a^ the trial of 
Callender. . « 

Mr. MarfialL On the aift of May, 
judge Chafe arrived in Richmbad. Imme. 
diately after his arrival I waited on him, 
ind he alkcd rae (being the clerk of the 
tourt) cortcerning the ftate of the ddcket, 
ind I gave him information c6iicerAing it. 
On the zid of ^iday the ipourt met, atid 
jadge Chafe charged the grand jurjic.'^ On 
Saturday, the 24th, they returned witti at 
prefentroent agaxnft James Thoinpfon Cal- 
lender as the author of a- book called the 
\* Projffe^ Bffire Us." I believe that the 
grand jury had' prepared' the brefentment' 
iKfore the coqrt opened, and as foon as it 
opened they made it. As foon as I had 
read the ptefentment, - the marihal carried 
^he jury .back to their chamber, and the 
attorney went to prepare the indidlme^t. 
There' w.a(s (bme eonverfation between 
judge Chafe and the attorney, and then 
judge Chafe enquired what was the pro- 
eefs proper to be liTued on the p>efentment« 
Mr. Nclfon anfwered, tlTat h^ fuppofed a 
capias was* Judge Chafe faid fomething 
abou^ a bench warrant, which was an*. 
Icnowp to us. Judge Chafe then obferved, 
ihat ali tErce of us, moft draw a form of 
irrcft, and the one which he mod approved 
^f (houtd be qfed. I finifh'ed mine firfi*, 
ird the judge approved of it and ordered 
me' to put the feal of the coart to it and 
deliver it to the mar(haf, which I did.— • 
On Satqrday evening the grand jury bro't 
in the indiament. Judge Chafe formed 
the court from the tzd to the ^gtb of May 
inelofive, alone — on the 30th judge Or if. 
J(n arrived. On the zytb the mar(h)il 
•Irooght Mr. Cailender into court in cuf. 
fody, A chair was handed toiiim, and he 
icm^iocd in ^om% Io the cvciud| judge 



Chafe ob&rvedf that perhaps CaHen^M 
might have fome application to make ti 
the court • I do not recoiled whether ebe 
gentleman who' afterwards appeared foe 
Cailender were th^n ip court ; if the/ 
Mrerr, |hty f;i^id nothing. Mr. Mere we- 
ther Jones informed' the court, that CaU 
lender was not prepared to make any ap- 
plication, bCit that one would be made the 
dext day^ judge Chafe alked if Cailender 
could give ball. The reply of Mr. Jonci 
was, that he cbnld in a moderate fum. — - 
Judge Chafe then alked Cailender what be 
was worth, who' replied that he waa a«^ 
bdut equkl. The judge did not appear to 
underftand him,' and alkedi what be mean^ 
by it. Cailender faid that he had no pro- 
perty^ and th^t he owed about fwo hon^ 
dred dollars. That he had more than that 
oiiring to him/ but did not'exped to re- 
ceive more of it than wluit he owed, fy' 
that he did oot conceive Bimfelf worth any' 
thing. 'Judge Chafe 'a(ked %rhether ha 
couM procure bail in the futa of f#o hyo-^ 
dred dollan^ The reply was in thfi^ af- 
firmative, and a recognizance entered into 
--—Cailender in the fum of two hondrea 
dollars, and t^o furetiej^ in the' fum of one^ 
^undred dollars each. On the aSth an apJ 
plication was^piade to the court, by Mr; 
Hay, for a coiitinuance of the caufe. He 
flated to the court that he was oot wel^ 
acquainted with the pradtice in ^he cir* 
cuit courts, but that he had prepared a ge- 
neral affidavit. Hating, that the traverfeic 
was not prepared for t(iB\ pn account of 
the abfence of material witneif^s. Judge 
Chafe told Jiim ^hat he had better file f 
fpecial affids^vjt^ and might take until the 
next da^j to prepare it. He alfp obferved 
that it was neceflary for the traverfer tq 
plead to the indiflment, before any motiof 
lor a continuance could be made, as he 
mi^ht plead guilty. Mr*. Hay aiTured thf 
court that that ^ould not b^ the plea.— -« 
Callendcr tira's however arraigned and 
plead not guilty, and nothing further wa^ 
faid on the fubjed on that 4ay- On thje 
29th Mr. Hay produced his fpecial aQSda« 
vir. The affidavit ftated thai; a variety 
of witnefles were abf^nt, who were mate- 
rial to the defence of the traverfer — that 
there were a number of written documenil 
and alfo a book written by Mr. Adai^i 
entitled, Jn Mjffaj on the Canon And Fendat 
Lanvsy' which 'were alio nec^flary for hii* 
defence and without which he could nit 
fafel/^ go ta trial j he therefoit moved for 
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I f^noance. Judge Chafe obferved tbit in the eipitol imd brmieht down Coke vp, 

ffcry perfoo indicted for poblifhin^ a libel oo Littleton. Judge Chafe looked at i( 

It intendiog to prove the truth of hit afler. and decided that the pannel (hould not b« 

\m» by docuaicnti, oight alwayt to haye quaflied. When the jury had all anfwer- 

thofe docudients in his pofleflion. That ^, the coonfel propofc^ to propound s 

the iffidavit wn% not fufficient to procure* qoeflion to theiOy I do not recoiled) what 

a continuance, but that they (hould bare it was. Judge Chafe obferved that he' 

fime to prQcqre (he attendance of their would propound the proper queilion to 

wi^neflea. He faid that the court would ^heniy and he aflted them the following 

kft for tvro weeks, bqt that would not be qoeftion : << Have you formed and deliver* 

foffictent, he would ^ive them a month :' cd an opinion on the charges in theindidt. 

M Nay gentlemcq (faid he) " 1 will give ment." Theanfwer of the firft juror waa,,^ 

ybu fix weeks." I cannot remain here fix that he did not know what the indidment' 

Weeks, becaufe I am bound to hold a court was. Eight or nine jurors aafwered in the 

in Delaware, but I will go to Delaware fame manner, and the counfel declare^ it 

and bold thf couft, and return here in fix unneceflary to put it to the fubfequent 

vecks and try ^alleoder. )p the courfe- ones. I cannot ftate all the circumilancea 

if Mr. Hay's obfervattons he faid that he of the trial. Colonel TayUi's evidence^ 

fras not preparc4 to investigate the law was rejedled. 

and the fad^a, when judgt Chafe made the ^ ^. , ., ,, 

ofcr which I have memioned j I do not ^J^'om hj Mr. Emrptr, 

itcolledl that any reply was made. Judge Did any converfation take place be* 

Chafe then obferved that the trial (hould tween judge Chafe and you rfelf relative t» 

uome on at fuch a time, aa the witnefles' the fummoning of thie ;|ury, and did not 

who lived in Virginia could have time to judge Chafe exprefs a wiih that Mr. Giict 

attend, and 4^iked the mai(h^l concerning might be on the jury ? 

dw refidcocc of Mr. Giles and General Anjwr, Mr. Giles was a juror in tjie 

Mafon, and whether he had any deputies circuit court on the 29ih IVlay. When bis 

h cooft who could be fent after them.— ^^^^ ^^^ called over to record the vac. 

The reply was that a deputy mar(hal was ^j^^ j^jgc Chafe alkcd me whether that 

Jhcrc, who could go after them immedi- was Mr. Giles the celebrated member of 

ftely. Judge Chafe then dire<fled me to Coogrefs ; I told him that it was. Oii 

iSat famtnonfes for the wi^neflTes, return, jh,j evening I was at the lodgings of thf 

able oo Monday the fecond of June. I ac- j^jg^^ ^^^\^ ^ifltcd me whether Mr. Giles 

Wwding'Ti^oed fobpanas for general Ma- *^^^x^ remain in Richmond until the trial 

foo, Mr. Gilca and colonel Taylor. Thf ^f Callcnder, I informed him that I ex. 

marihal was dueled to ufe all expedition, ^^^ ^^ would not. He faid he wilhed 

and oo Monday the fubpcenas were all re- j^ai Mr. Giles (hould be on the jury, and 

turned eiCe<^o cd, wuh the memorandums j^^jj^d, that if his fiiuatian would pcrw\^ 

jrhen they were done. On Monday morn- j,i„, ^^ ^^ ^ hint to ihc marihal, ihai it 

mg colonel Taylor appeared in court ; the ^^^j^j ^e to fummon a jury to try Callcn. 

i^i^ra did nQ<,- A paftponcment was a^ked j^^^ compofed entirely of Callcnder's po. 

by the coonfel for Callcndcr for two hour^ Xiixz^X friends, but that it wpuid be impror 

in hopes that Mr. Gilea would arrive.— ^^ ^^^ t^ interfere. 

Juduc Chafe informed them that they _ .„ . c t , 

might have a poftponement until the next . Q^ ^f^/^ *! '"^ "?* V.lfK 

'd2y, which ivas tal^en. On Tucfday »W ?^ J«^g«. ^^^f*' J^,^" Mc Heath 

•ormng a motioii was again made, found. ^« ^*^««* *"^ ^^*« P*^^^** ^^ ^^ ^*"^^ '' 

ad on the affidavit for a continuance.-^ A. Judge Chafe was a total ftraoger in 

Judge GrilBtt was then in court, having Richmond, andafked me to call on him m 

foaae ia on the SQth of May. The mo- often as I poffibly could. I generally weu;^ 

tion waa argued at length and received the every evening after the cou/t rofe, and I 

fame deciuon it had before, and the mar- believe I went every morning and accom- 

lial was ordered to call the jury — ^twelve panied him to court. One day, about tei^ 

jurora appeared when called. Some ob- o'clock, I went to his lodgings, and found 

je^tioo waa made to the pannel of the jury. Mr. Heath there, who was either avthc 

Aathoritjr was called for, and I went up door, or ia the paflage, in the adt of Icar * 






i 
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itt tlii hdofc, I tnmot pofitlvtf wbetfier wmi it net cvAoBfwjr for thfi ciiaiit jodget 
|ifU. Raiidolpbj the narflitl, w^t with o^e ; to chaage ? 



but my opinion isj that he was. I am po. 
fitive that he went with the jadge and 
myfelf to court oo that day ; beoaofe I 
recoUeft exprcffiiig my fivpriCe to him at 
iindiag Mr, Heath therc^ and alked him 
how judge Chafcy who was a ftraoger in 
Kichmood, coald be acquainted with Mr. 
fieath. 



A. It was, 

Q;^ Who prefided at the next term aft«|^ 
the trial of Callender f 

A, Jadge Patterfon. 

^tuitions by Mr, Randolph. 

Yoa fay yoa are not certain that the 



^ -, ^ . ^, „ . . . marfhal accompanied you to the lodsinjri 

Q. you fay that Mr. Heath ^u m thf ^ ^r. Chafe when you faw Mr, Hea^ 

ja of leaTing the room ? ^1,^^ . ,„ y^^ certain that he accompa, 

A. He wai either out of the rooffl| nr |iied you and the judge to the coairt I 

io the aa of coming oat, A. I am pofitivt. 

CL Did any cooverfation take pla^e b^- n You mentioned that the judge e]?. 

fweeo judge Chafe and the marlhal, con. ^^ , ^.^ ^hat the jury to try 

perning the fmqmoning of the jury, while CaHender fhoqld br of a certain poiirical 

Mr. Heath wai there ? defcription j did yo» meation that to the 

marftial ? 



A« I never did^ 

Q^ Do you not know that all the jnr|r 
who tried Callender, were oppofed to hin^ 



' A. Th^re was not one word took placip 
while Mr* Heath wat there, and none of 
fhat kind erer took pUcf |o my prefenc^^ 

Q^ When the witneflet whot were fum- 

moaed did noi attend, did not judge Chafp ffi-^uii;,! fentiTOntsY 

offer to iflup attaishmeats r * x , .. •. « 

A u j-j , Li • J. 1 Ap I bthete they all were. 

A, He did, returnable immediately, ^•^. ,* •..^.^, 

A rij 1 • J /> ic ,! Qc Did the capiat which ifiued againft 

Q- Did not judge Gri^n concur with Call^„der, iffue before the bill wai f^»l , 

jadge Chafe m all hit opinions I l i A'A 

A. I fat near the judges, and frequentiv * ^ 



judgeSj^ and freqi 
ly heard them in a low converfation, but 
1 recollea nothing diftinaiy^^ except when 
Mr. fiafTet was direfied to be fwotn on 
tbe jury, judge Chafe a&ed him ^^ whe. 
ther be had formed and delivered an opi- 
nion on the charges in tbe indi^lment" — 
to which Mr. Baifet replied in the nega. 
five. Judge Cafe then obicrved to Mr, 
piiffin, that this was (iraiiar to a murder--- 
That a man might make op his mind as 
to what conftitoted murder ; but that if 
he did not apply it to the panicular cafe, 
that he was a competent juror ; and then 
direAed Mr. BafTec to be f^om, to whic|^ 
judge Griffin allented. 

Q^ Did this precede the decifioat 

A. I can't fay with certainty. Judge 
Griffin was confulted as to the rejedton of 
colonel Taylor's teftimony, and I under. 
ftood him to affitnf to ail the adls of the 
«ourt» 

W'tUiam Mtirshull crop examined^ 
^e»ti9ns by Mr, 'Nieholfon, 
At the time when Callcodec was tried. 



Q^ In the coorfe of the trial, were not 
the interruptions of coonfcl more frequent 
than you have ever feen at any other trial \ 

A* I have rarely feen a trial where th^ 
interruptions wer^ fo fre^quent. 

Q^ Do you recoiled any aafe ? 

A^ I recoiled a cafe where judge Jre^ 
dell prefided, when the interrypiions wer# 
more freqae^t. 

Q^ Did yoa fee any thing difit{^>e6lfbt 
on the part of the counfel ? 

A. The coonfel for the traverfer ap^ 
peared to be in a great ftate of irritation^ 
and there appeared as much decific^ on 
the part pf the co«rt aa I h^ve e?er wit^ 
neifed. 

Q;, Was there inach warmth difplay^d f 

A* There was ; bat I am uni^Ue to faj^ . 
who commence it« 

^eitim fy Mr. Mdriiw^ 

What produced the intcrmptiona of cb^^ 
eonnfel ? 

^, I qmnot (iK n dif^inft anfwer 
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jodgeiay that the gentlemeo bad miftakcn 
the law, and wcfe prefing theu miftaket 
Id tbeccw'f* 

Yea have ftatcd» fir, chat there were not 
M the jory any of the iaae political fen. 
flnDCAts with Canen.ier ; was there done 
fymmoned on the pi nnel f 

A; There Were feireral that I kn«fr af : 
fome of them fpoke to Mt to ^et.theoi ex^ 
tded, but I declined interfering. CoU 
Karv^e «raa ex^ufed 01 account of hli be* 
kg (heri£r of Henrico ^ountf courr^ which 
i^at at that tim^ fitting. Mr; Radford 
aad Mr« Vandevall were cilladi but did 
tot 4nfvcr^ nor atiend; 

Q^ Did j«dge Chafe obferTe, that the 
fentUmen centinded to renew motlont 
litct tfaty had been overniled '} 

At i think he did* 

Q^ Wjm judge Chaft fateMic f 

A« I do not RcolleA that he watv 

Q^ What was the iHuftratioii of a caft 
lrlii<fh he 'oiadei ilnd which prbductd 
mirth ? 

A. The judge faid tha^ all the obargea 
i& the indidlment maft be* proved, or it 
vat ufelefm to proves any ; and therefore 
it waa onimportant that any of the tra. 
Yerfcr'a fvttneflea (boo Id be there> provi^ 
dfid they could not prove all. He iiaidy 
[ ^ Sappofe a man ihould fay that I waa a 
icoondrei^ a rqgut^ and an ugly fallow j 
it h indifted for it^ and pleada not guilty. 
On the trial he proves that I am a vary 
fi^^ ielioviry will any liian fay that thil 
wiU juflify bim for faying that I waa a 
fixwndrel and a rogiie V AH this waa id 
good homor. 

(^ Waa he baffh to the ccttofel f 

At Tlir jaigt fr^cjaentiy fald^ *' I ^m 
0it^ wadtt an Oath^ and bound to giva 

, opiaiott 00 the law; ; but I am a falli. 
lie wantf mhd it k poffible thai I may be 
V aa moxi and therefore the whole cafe 

fbeftated in writings ahd I will af^ 

the coanfel in ntaking out a writ, of 
9 aad altovr them to take the cafa up 

the foprcxne court as ioon as poflfbla^ 

^gmimtM by Mu Randolph. 

Ob yoo rpeak of aolooal JobP Har?te, 
tthrtdcral 



A. Idd* 

(^ Do yoo fpeik nf hia (nlltics adwj 
or his politica then ? 

A. Hia politics theiK-*comnK» report — ^ 
atid mj knowledge of hii oppofitioa to 
the iedttion bw; 

Q^ Is the Williaoti Rddford the l>erfod 
who keeps the £agle Ui^GaL in Richmoad 1^ 

A. The fadi^i 

Q;;^ D(^ you fpeak of bil polittct now/ 
or his politics then ? 

A« I fpeak of hii politics tteii. ^ ' 

Q:^ Do you not know that Marks Vaa^ 
davall hai dented that he wai fummoned I 

A« I have undetftood it, but hM frooa 
him. 

Q^ Did col* Harvie anfwer whear 
tailed ? 

A. He did-^and was eicufed on the 
gtouod of his being high (heriffof Heo^ 
Hooeooaty^ whofe court was fitting. 

Q^ Is fhalt not a great; deal of bafineA • 
traafaAed in H^oiico coort ? 

At There is at the quarterly ^ourt, bo* 
that waa a nioothly court* at Which theri 
is Aot iDOoh bil&Mia tranfaAed. 

(^ Are ^oa well acquainted With coU 
Harvie and Mr; Radford i 

A. I am. 

Q^ Ar« you well acquainted witfi 
Matks Vaadevail ? 

A ; I am hot ter)r ihtinnte with him.* 

Qt^ Da you hot know that Marki Vani 

dcdall, at the eleftion for members of the' 

houfe of reprcfcntativci in the fpring of 

1799/ vflfted for your brother, the prefenf 

chief jvftice of the United Sutes ? 

A. I believe that he did not vote at alb 
Had he voted, my opirrion is that h€ 
wottld have voted for my brother. 

^ni't^n fy Mfi Bayard, 

iiiid tiic veaire /aeias iflued to fumoiotf 
the jury before your meeting «^ith Heaths 

A. A 'uernrt faciat AiA notidue atall/ 
Ad order was given to fummoo the jur^ 
on the Thurfday previous to tfa^ trial. I 
do not remember whether the pannel waf 
prepared at the time I faw Mr. Heath ^ 
the lodgingi of judge Chafe^ or aat^ 
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^»i/ihM fy Mr. Rmmdofyh, wic of mjr depadet wat lh«fl in caflvcHSt3 

. bo ybii koow Che politict of Thonus M*^'^ ^".»^ '^'^^l VandcirtU, At tWj 

%" fl Y "^ *^ «^ time I faw Mr. Btffet comiag loto town 

*°^ • 1 . • L — i ^«o' op to Wm aod informed hti| 

A. I do not koow what politici he ^^^^ i^^ h^a keen noted for not attendiog 

yrofe£fei; I know he wai oppofed to the ^ ^^^ ^^^ j^^^ ,^ ^1,,^^ j,^ „„ft fc^^; 

adoption of the conttitutioo of the Udited ^^ ^^c petit jurjr, and he wouW then^havc 

States* ^ an opportunity of nsak jag hit azcafe to the 

The fcoort then adjourneir court fot not ferving on the ei-and jury.^ 

- " " When I returned to the capuol my dcpa. 

SATuanATf February t6, 1805* tiei made a return of a number of joron 

^ovidM. R^nJoIpi,, /ivor^ and tx^m. w*^ich they had fummoned, on little flipi 

•tmd bj Mr. U^rper. ^f ff > "<^ /'^« ^^^f^} ^'^t^^ *^ 

*• !» , r 1. j'A -xi X panneL Mr. Lewis and Mr» Biakely ap- 

Q;^ WaiyoumatOialofthediftnaof ^.^^ to roe to be difchargedi 1 heard 

Virginia at the trul of GaUendei I forotthing oh the pArt of Mr. Lcwit that 

A. I was. he wha prdjoditedi abd I difchatg^d him. 

* Q Ip what mbd^waa the jury fliii- •Mr. Blakcly wat under th<« age of twenty! 

moncdtotryhim? f ^'^ ifj?^ T ^^^H'U °?' I went our and 

• i , .1 . - rt\.,t^ri^^ rk- law Mr. Samtiel Morfp, and fummoned 
A. I '^"''^ «?"« °" T^rf ff^ *i* him. kc applied t. be difcbarged. butt 

Callender on Mondmy, .he f^±f>^', i would let him ofij »d fto'oping dbwa 

1 proceeded tofummo« them imx^imAyj ^^^^^ ^^ ^^ ^^ ^.^ pNJndiW^agaJhlt 

but did not comtilete the pannel udtil mfttf c.lKnd.r, I. informed him th.t 1 W 

the cOort tod met on Mondar^ ,„ ^j^ ^ff, but requeiied him not to n»eni 

Qj^ Did yon fcyfcr lhe«r the paanel td 
judge Chafe ? 

A. I nerer did in any cafe that I rei »«»« "»<>«» of P»eltet, Pollard and Johnfoni 

«oIlea of, exceitt the padhel of the grand «hd ibfordied Mr. Pollard that he muft 

jury, in order to appoint a foreman. i^i^' -He infbrmed me that he had beei 

J-w ^- . • J rM. /• : i, tt' .- ftimmoned, but could not attends I told 

Q:, Did judge Chafe ever teU 70. o ^.^ ,^,^ [^^^ ^,, ^^ ^^^ ^^^^ ^j,-^^ 



tion it, Icaft others might fciga the fama 
excttfe* I then went down to the conotl 




\^ to the cbuh and they 

tertain. The pannel waa never completed cufed him. Colonel Harvie requefted td 

IM^ after the court met on Monday, and |>t let off and informed the that he was 

I had no opportunity of (hewing it to high fiieriff of Henrico coiirt #hich wa^ 

J&dge Chafe, even had I wiOied to do it. then fitting. I told him that the hig^ 

0utft't$ni Did any gentleman apply to (heriff generally did nothing at court, and. 

fcccicufcd from ferving oh the jury? ^ ««* f««^^*s ^^ ^^^ «PPl»^ ^ the 

«... ^ court and was refeafed. Mr. Rudford- 

AfiMr. Several; At the moment ^^^ .^ ^^^^ ^^ ^^^^ ^^^^ objcaion t« 

whenlreceivedorderatofummoothejury, ^^^^. Hf might have faid th« he dif- 

I applied to my two deputies and direded ^.,^ j» ^^^j^ ^j^j^ ^^^ ^1^^^ ^^ ^^ 

•achof themtoiummoniuchcharaaers called he did not aafwer. ^ 

as I defignated to them. They proceeded ^ ^.. • r ^* ^ i 

to fummon immediately, and each put . QL- Did you go m perfoto ind apprehcol; 

down one, two or three names. I looked Callender ? \ 

ato«nd and fummoned federal gentlemen; A. I did; J 

but did not put down their names. On (n^ JJid you meet with Mn Hay in ?ei 

Monday when the court met, finding that teriburgh ? ^ 

iny deputies had not fnmmoned as many l i a'a ' 

Jurors as was neceffary, I went down to . '^ .. 

ook for them> and found them in the a6t Q^ Was there any thioj[ faid^ tCM!Klio|^ 

tf looking oni for jv9Jri« i^t Moiby/ • • 
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Q^ Had yoa any converfatloJi with OTrJ 
Chafe on the fubjeC> of thr* grand jury r 
A. Not one word that I fccoHc^K 
4i Wat WiUum^i^udrord the man wHi 



iqdiffttade yod from apprehending Calleo. 

Bcr. 

,• A. I had proceeded twelve miles above 

lPctcr(bnrgh in cohrecjuence of wirohg iq- ^ 

ifbrmation. , On my return Mr. H^y came keeps the Eagle tavern t 

uptome and we entered into converfation. ' A. The fame 1 

1 told Itim tlidt I had been foiled in my rs r\:j u^ .1; i:;- • :.' ' *" Lt*'^ l" *m 

I . c A t^ u A k . .i: . T ^ \. ^ '^^^ "^ mention to vou that his po* 

endeavors to find Callendcr, but that I wai li.: _• j-nv ./ '  «» ' ^ 

•j J  r u I ' ii' ' • * •♦ hues were different from yours r 

dcrermmcd to ice whether he was not m ...... 

yctcrfburgh. Mr. Hay appeared to i(iler^ i A; I dp not remember whether he txL 

^ft himfcif in pcrfaadiog me to abandon the Pfcffcd it in words, but 1^ undcrftbod that 

porfuii. 1 replied that I (hoiild do my nc meant to convey that Ideal 



my 

ducy. He faid that he did dot know 
rbere Callender.was, bur that if fie did 
le would not tell me^ and added thajt 
lallcflder could not or v^ould not b^ taken 
that term — I to!d him that perhaps he 
was too fanguine and he niufl not be furl 
prized if I carried pa)|ender to court with 
mc. . He thei) politely aHced be to go to 
^li houfe and lodgr> which I refufed^ 
wilhin^ to fee fome of my friends in Pe« 
ter(burgb* 

ft ** 

^ Q;^ Did Mr. Hay aflign injr reafont foi- 
your abandobibg the purfuit ? 



. Q. Did yoii uhd<r(^and .his pol.itica tP 
be different from your's at that time ? 

^ A\ I was hot ceHain what his ()olitics 
fi^ere. - , . 

.. Q^ Wheri did yon ffic\ir the j&dge a 
pannel of the grand jury i 

A. It was after the couh met on tho 
firft.dayofthp trrmj I handed the pannel 
t4 the judge to appoint a foreman » 

,. ^ifilon by Mr, Campbell, 

. Di^ you ever meet Mr» Heath at tlie 
lodgings of jud^ Chafe \ 

M A.. I have no recollection of iectng Mil' 

Heath during the fciTion of the court, bue 

•d. ^d would be Imprifoned,. b.ut^ that if upon hearing Mr. Marihairs'tctfinionv, I 

lot.takcn-it that time, at the next court fuppofe I niuft have fesn Mr. Heath iri 

e woald furrciider himfelf, Richmond during the term, as 1 know; 

him very well ; .but. I .have oot th^ 
ilighteil recol legion of feeing h;m at the 
lodgings of judge Cl^afe at any time. 

(X- Did you ever receive any inftruc* 
tions ftov^ the juoge, relative 10 the niml 



> A. . He offered a number ; one was thit 
Callendcr, if takeni^. could not be defend- 



I 



(^ You haVe faid that you completed 
tht pannel after the meeting of the coiih \ 

A. I have faid fol 

Q^ Did you ever Aibmit any other pan* 



f«l to judge Chare excepi the pannel ot mbning of the grand jury ? 



the grand jury ? 

A. 1 never didl 

/ » 

DoFvid Mm Randolph t> cre/s examiued bj 
Mr, Randolph, 

Q. Did yoa fammon Marks Vandevall 
yourfelf or not. ....... 

A. He was not fummoned by me, but 
be was by my ordeN Mr. Mofby my de. 
^ty told me tliat colonel Vandevall was 
averfe to ferviing. 1 told him that it lay 
with him to let him otf^ and be ihform*ed 
at that be bad notl 

Q^ Have you not heard that Mr. Van. 
iitVall has denied that he was fummoned ? 

A. I have fcen it in a oewfpaper aod 
^kd Mr. Meiby's atteotioft to ir^ who 
nid it was. unfounded^ 



« 



A. Never, 

John Mat/hall fixjortt'^txamitieii hy 
Mr, Harper\ 

- Q^ Did you not, atthetriaJ of Calfen- 
der, make an application Co the court in 
behalf of Colonel John H«rvie, who w^f 
fummoned on the Jui-y and wifhed to bo 
excufed ? . . > . * 

Al At the trial of Callendeij I was^ a 
member of the bar.. Colonel Harvie^ 
with whom t was very intimate, inform* 
ed me,' that he hid been fummoned ^s i 
juror to try Oillcnder; and e jiprefTeJ 
great unwillingnefs to ferve ;, he inform* 
c'd, that he w.'>^ an impro] cr -person to 
ferve, becaufc he had madt up his mitia 
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Ifcit llie fiedttid* U« «r»l «iic6iiftitution. 
«1, and fhonld therefore find the tra?erf#r 
liot guilty» let cht eTidence be wb^u it 
tnif bt. He tequefted me to interfere with 
the ttiar(hal» and obtain hit difcharg«« I 
(poke to the marfhal and tofbrmed him of 
CoU Hatyit'a baving nade op hit mind^ 
and that of courfe he wat an improper 
toerfon to fer?e on the jury* The marinat 
fcpiiedi that Col. Harvie maft .apply to 
the court, becauft be had determined to 
eonduA himfelf in fuch a manner at to 
prevent fufpicion of prejudice againft Cal. 
lender. , I applied to tbt court for Coh 
Haryie*t difcharge» on the grooiu} of bit 
being high (Keriff of flenrico county^ 
mthoie court wat then fitting ; upon tbit 
ground he wat difchiirged* 

Q:, Did yoQ ftate any other teaf^n to 
the court, wby be ought ^o bf dif» 
charged i 

A. I fiated none other* 
. Ji^k^ Marjkall crofuexaminei Iff Mr$ 

Q^ Was you ptcfcnt at the trial of 

Callender? ; 

A. I wai. 

Q^ Did you fee tny thi^g unufj^al ti| 
^ mode of condu^ng that trial ? 

A. There were feveral circuipftaneet 
which do notalwaytoccurin trialf, both 
on the part of the bench and bar. 

Q^ Were the interruptioat of couofei 
more frequent than ufual ? 

A« The counfel for Callender wUhed 
to bring before the jury the queftion of 
the copftUtttionality of the law« This 
the court determined to be improper, and 
whenever the counfel attempted to argue 
it before the jury, thiey were tiofkptds 
After being fiopped on that ptint, an ar. 
fiumeat was commenced oo the part of 
l/lr* Hay^ to prove to the Judges that be 
wat not correh in the opinion wjiicb be 
had given^ Immediately on hit com* 
tbencemem the judge fiopped him, and 
told him that what he faid wat aot law* 
Some converfation enfued betHfceii them# 
a^d Mr. Hay left the bar. 

Qc, Did thofe intertttpttont take place 
only when the counfel attempied to argue 
like cofftfiitttttonality of the laW| or did 



tbey alfo take ptffi Mi tt» otlier qwrf** 
tioni ? 

A. I have a general impreflion on th^ 
fubjedt, which It, that throughout the 
courfe of the tri«l, when any thin^ wat 
ftated which the judge did not think cer- 
reA, he immediately ftated hit opinion i 
but thit it alfo hit praAice in civil cafes* 

(^ Do yoo rtcolleA the eaofe of the 
miAinderftanding betwtea the judge and 
the counfel i 

A. It began early and |^rogrefled with 
the cafcj, but I do not recoiled the caab 
ofjt* 

(^ It it ofu^I for judget to hear cooiu 
{el on a point which tbey have decided f 

A. It it ufual for a judgCj if he be* 
lie vet a cafe clear, to (horten the argU'i 
ment ; but if the counfel explefa a delre 
to be beardj it it a piece of decorum to 
hear them* 

Q^ It it the pi$€kict ia the circeit 
courts for the judges to adjoura thi coo^ 
for a length of time, and hold a court at 
«diferent place, then come back and 
xc^open the court? 

A. I only know the pra^ltce in thofe 
courts where I have been, and I have oevcl 
known it to be the cafe. 

Q»Uai it ever been theprwSVipe tooom* 
pel the counfel to reduce qoeftiont to w^i* 
ting, and fubmit them to the court ? 

A. It depends on the circumftancet, of 
the cafe. If doubts are fuggcfted as to the 
propriety of the queftion, the judges will 
do right to have it teduced to writings* 
But unlefs there is fonde particular reaibd 
for it, I have nevet k;iown coqAfel comf 
pclled to reduce their queftions to Writings 
I have never known queftions reduced ttl 
writing ia the ficft inftaftce. 

Q^ Did you ever, in a criminal profe« 
cution, know the teflimooy of a witnefi^ 
to be rejeded, l)ecaure he wat i^iable t« 
prove all the defence f 

A I ^ever have* 

j^mtstions by iirt Harper^ 

Did liAt judge Cbate. make an offer tC 
pqitpOAC, tbe trial ? 

A* I recoiled that fome queftion wa<« 
made before tbe trnil* Tbe covnfcl fof- 
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CallMHlerwtft of odMmi that they might 
to have had until the foccecding tcrm^ at 
they had filed an affidavit dating the ab<» 
fence of a namber of whoeflet. At that 
fime a poftponement took place for a feir 
itjh which tppeared fufficient to obtain 
the attendance of the witneiTea that lired 
10 Virginia, Theri was an obfervation 
on the part of the jttdge that the coanfel 
ihottld h]|Yt time to prepare for trial. I 
think he faid the/ might have a month. 

(^ Yoa hav'e been alked #1iether it h 
Ae pradice for cOnrts to adjoarn— -have 
tec the coorta the po^er t9 do it ? 

A* I have never tomed mf atrentiMi 
10 th^ aft of Congieft on the AibjeA; 

Do 70U recoiled anr tnftance where the 
aondud of judge Cbaie waa tyrannicat and 
•pprcffire, during the trial of Callender } 

A. I htvcf ftatcd the condpd of the 
jndge, and the coort will bf able to jadge 
whether it was tyrannical or oppreifive, — 
When M^ Hay wa» about to retire, tfie 
jadge defired him to go on and aflured him 
that be would n6t be a^ain interrupted, 

Irit ofoirt in Virgihia ta try cafea 6- 
i£«r to that of Caliendcp at the fattie term 
the prwTeiitiBent it made ? 

A, My pradtci! wai never cxtenflvfc in 
cKmitfal cafta ; I belteve, howerer, it » 
not ofoal. 

Did you hear the judge apply the ep?-r 
thet of '^ young gentleman*' ! to either of 
the coanfel \ 

A« I think 1 heard him apply it tQ Mr« 
Wirt. 

Q^ Hbw' (rfddoi yottftppoTe Mr; Wkt 
vai at that tiibfc { 

A. I fuppofe be waa about thirty^ 
Q^ Wa** he a married maa or a w^ 
fewer ? 
A* He w*ai awidoww. 

fdmnrnd /. Let fnMrn-^exMminei Bjf MK 

Harftn 

^ Wairyoa prcfcdt at the uial of Cit 



A. I v^lf not in covrrt when Calleftder 
waa brought there, I was prcfent when 
an'application Was made for a continuance 
and overruled, 

Q^ Do vou recolleft an offer made bjr 
Judge Cha^ to poftpone the trial \ 

A« Judge Chafe informed tke coonfel 
that he could not continue the cayfcy but 
that if they would 6x any time^ when 
they fuppofed they would be reldy, he 
#6uld poftpohe the trial until that time. 
He obfiirved that he would poftpone it foir 
a fortnight, fot a month, and I am not 
certain bat he added that he ^ould poll« 
pone it for fix weekt, 

tdmumi /, Ltf^croft examtned hj Mr^ 

Randolph* 

Q^ At what ilage of the trial waa thia 
o#er madef 

A, It was on the application for a con« 
tinuance I believe. 

Qv^ Did the trial proceed immediately 
afterwards. 

A. It did. 

Q^Were Meitrs. Hay and Nichola^ 
prefcnt at that time ? 

A. I believe they were, but I do ool 
recoiled any particular reply that the;^ 
aaadcl 

J An X Chevalier Jhrnrn^^txamlmd fy 

Mr* Harfer. 

Q^ Was you prclcnt at the trial of CaL 
lender ? , 

A. I waa inco^rt during a pari of the 

trial. 

Qj^ Did you hear a moti(»n made by tbo 
counfel for a continuance of (he caufe \ 

A. I did not. 

QLi Did you heat aaf offer on the partrf 
the court to poftpone the caufe. 
A. I do not recoiled* 

JohnJn Chrval'ter^crofs ixamlmdhf M^ 

Randolphs 

. Q^ How long have yoa been in Amc» 
rica ? 

A. About twenty years. 

Q. Have you been moch ia ibc habit rf 
attending courta of juftice { . 
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Q^ Did f ou ob&rve any thing' ondfual 
■t \hc irtal of CaUelidcr > 

A. I Old not« 

' fohert Gamble fnvbrn^ examined hj Mr* 

^•^■•' ''^ harper.:' '' ; * ' ' 

Q^ Wai yao prcfent at the trial of Cal- 

jcnatr r 

A. I was prefent when the motion wai 
sn^de tot a conlinuanc^* The judge ob.- 
lerved that th^ caiife cotild not be continn- 
ed^ \)uc tkac he would pollpone it for a 
month or even lix weeks, or ak long as the 
term would admit. 

Q^ Did you hear the converfation be. 

, twc^n the court and Mr. liafTettj relative 

to baffct^s ferVins; on the jury, and >!* hat 

was It ? ^ •. • • I. • . . 

A. Mr. Qaffet faid that he had f^en ex* 
tracts in a newfpaper which were Ta id to 
l^e taken from the «* Profpcft Before Us/' 
^nd that he had formed an opinion that 
i^'hoeyer was the author; be came under 
xhr ^rdiiion law. judge Chafe alked whe« 
^hci he had maae up hi«> mind on the char. 
^es in tte indidtlfqclnt^ (owHich Mr. Baf. 
fet rbpiied' that he had nor, and he Wat 
di reded to be fworn on the jury. I did 
t^ot know what thexhirgcs were myfclf, 
l>uc J id id fuppcrfe that they were for a vi- 
elation of the icdition lawj and that was 
ihe ;>t!icra] opinion. ' i • « . j, 

Q^*Di'd Mr. Baflei mention to the coon 
that he wifl ed to be excoled from ferrinp 
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A. Hf merely f^ggtfted the impreflions 
made on his mind ai k fcruple of dirlicacy. 

Robert Gamble — cr6fs examitied bj Mr. 
*'■'"' •' ' ' Ha'ndolth. ' '^ '■' 

Q. At the time when you informed, the 
court that you had ifol *" fbrmcd and deli- 
irered an op*nir>n upon the charges in tht 
inciidiq>en^" had you ever i.eard it read ? 

A I herd never seen the indidmentj 
nor heard it read. ' ' * " » 

Q. li^d } ou made up your mind as to 
the book craikd the ProVpef! Before XJs* ? 

A. 1 had never fe^n the Profpc^K 

Q^ You were prefent when the court of. 
ff ' :d no poOnone the 'trial ;* upon what day 
\/is this rfFt!r'm 'de f ••/;•••' * • 

A. i do not recoiled* 



Q^ Was not an ohjeftion made to^o^t 
lerVing on the jary ? 

A. On the day of the trial Mr. Nicho- 
las obferved that he would make an objcc. 
tion*to m^j and I was afked by the court 
*' whether! hadtormed and delivered an 
opinion on the charges in the indiAincnt'^. 
ii-^tO Which I replied^ thai { had never feen 
^he indidmcfnt' or heard it read, and the 
court direfled me ^b be fworn* * * ' ^ 

(kdip Gffl^ki J^TJ^ — -^txamtnfd by Mr. 

iiarper. 

(^ Was yon prefent at the tirial of CaU 

)c(ide^ in Richniond ? 

» 

A. I was prefent a part o{ the titne.-r* 
I did not hear what was going forward 
ttntil the jury wer^ ^alledii ' *' 

CL- Di<( you go there for the purpose of 
bearing the trial ? 

V t 

A. I bad never feen a circuit in fefliOQi 
and I was anxious to hear the trial of Cal-* 
lelnder, and for thofe parpofes I went t4 
court. • * - ' • 

Q. What did you obferve on the trial > 

A. When Mr. Baffet fuggeftcd to the 
court fome qued.ion whether he was a tit 
gerfon to ferve on the jury, the court de- 
<^ide^y that be' muft not only have foriiied, 
bat ddivdftd his opinion allSoy and judge 
Chafe proceeded togive fome'reafons for 
it, but at the fame tijne he confulted with 
the aflpciate judge. I (at near them and , 
could hear their confultatibn. BaiTei was ' 
then fworn on the jury. Mr. Nelfon thV : 
profecutor, then opened the cafej^ ' and ia« < 
fcrmed the jury that he fhould be able 
to' prove the publication ; he then went 
dn dnd examined the teftimony. Af- 
ter this the connAsl for 'the tuverfcr called 
dblonel Johij Taylor as a witnefa. Afiet 
he was fworn an objedion was made to 
liis teftimony, and. judge Cbafe declared 
it inadmifTible. When he made this dc« 
termination he confulted with judge Grif- 
$n, who declared himTelf to 'be" of the 
fame opinion, judge Chafe then obferr* 
ed that thecounfel were men of talents ani^ 
knew the evidence to be inadmiiEble, and 
they wiihed to aUcm the people. He thca 
turned to Mr. Nelfon and faid^ <« I ^ifli 
yott would fufFer the evidence to go to tHfe' 
jury. Mr. Nelfon replied that he could' 
not' ju<lk^ Chafe aflced him a fecond dme« 
aiid he faid he wiihed be couldy b«t tkaK 
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i( fia cqntrarjr to Iiw. Mr. Wirt opened 
fhe cafe on the part of the traverfer, and 
faid Cometh ing about the court's prohibit. 
ing them. Judge Chafe interrupted him 
and told him that he.muil pot reflet on the 
coarr^ and be made an apology. ~Mr^ 
\Virt endeavored to (hew the jury that the 
fedition law was unconftitucional^ but the 
court told him that he had no righ: to ar- 
oe that queftibn before the jury. Mr. 
ire went on and the judge flopped him* 
Mr, Wirt faid " I am going on." Judge 
Chafe faid, •* No fir, I am going on," and 
iold him t6 fit down. The judge then de- 
livered a long opinion, and faid that the 
jury were to judge of the law as well as 
the fi€if but not of rhe conftitucionality 
of t2;e law. Mr. Wirt faid that if the 
jury had a right to judge of the law, and 
the conftitution was the fupreme law, it 
fallowed tkat the jury had a right to de- 
cide on the conftitutionality of the law.-— 
Judge Chafe replied that it was a non fe- 
^iiitur, and made a bow, and Mr. Wirt 
fat down. This produced a coniiderable 
degree of merriment. Mr. Nicholas then 
rofe and fpoke, and I believe he was not 
interrupted by the judge. Mr. Hay then 
followed and was interrupted two or three 
dmesby.tha judge. Mr. Hay then folded 
ip his papers to retire, when judge Chafe 
faid, ** fince you arc fo captious, go on 
and fay wliat yon picafc ;"'but Mr. Hay 
declined eoing on arid retired from the 
Sar. 

Q. Did Mr. Wirt appear hurt when ho 
^tdown ? 

A. I thought be did. 

Q. Wat th^ KDanner of judge Chafe ^o 

|ht counfel rude ? 

« 

A. When he told them that they knew 
the law to be contrary to what they faid, 
I thought the exprefiion rude, becaufe i; 
implied a breach of duty. 

Q^ Did not judge Griffin concar in all 
the opinions deliyered by jiidge Chafe ? 

A* I thonght he did. 

Q. What y^ere the words which judge 
pbafe made u(c of when he tol4 Mr. Wirt 
to fit down? 

A. They were *' plcafc to fit down, 

fc.tft # * I . ' . .^ - . 
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David Rohrtfon /nvorn^^examtked hy Afe^ 

Uarfer. 

. Q^. Was y»u in court at the; trial of • 
CaUender? 

A. I came into coqrt when Mr. Hay 
made hts laft motion for a continuance. 
1 took down, for my own amofemf^nCi the 
proceedings in (hort hand. I have com. 
pared the fbort hand notes Wichithe print, 
^d ftatement, which was publtfked at the 
requeft of fome of my friends, and X9 
which.] will refer. 

[Here Mr. Rob^tftn read his statement, 

aifollo'-wt :] 

The fubllance of Mr. ^^y^i coaclufion 
ifas — 

That a poftponement of the trial till tha 
witneflcs were prefent, and counfel pre. 
pared to defend the traverfer, was cffen- . 
tial to juilice— -that this delay was of great 
importance \o t^ie traverfer, as not only 
his little property, but his liberty, waa 
. at flake ; that as to the United States, an 
immediate trial could be of no confe. 
quence — that the government* of the U. 
States muft forever rest on fhe affcftiona 
and opinions of a virtuous and enlightened 
people : — That, flandiag^ on this bails, 
thofe who adminiilered ir, could never be 
afFe^ed by the abuPe and declamation of 
an infigniificaDl and fri«;ndleft foreigner. 

Mr. Nicholas then made a few obfer* 
yations — Wc conceive that the teftimopy » 
of Mr. Giles is extremely important ; he 
will prove, as Mr. Callcnder has ilatei 
in his affidavit, that Mr. Adams, tHe Pre- 
fident, wilhed that the executive had 
power to control the public will. 

T^iis teftinj^onj', when compared with 
the books of the prcfid^nt, will fubftan. 
tiate the charges in the book written by 
Mr. Callender. \x. will go flrongly to a 
confirmation of tfie charges in difpute ; i£ 
goes dire^ty to that part of the indi^. 
ment, where he is charged with having, 
faid, that the prefklent is a profeffed arif. 
toerat. It has been (lated, that as there 
are nineteen charges in the indidlmenc 
againft the traverfer, though wc prove 
righteen of them to he true, yet he muft 
be found guilty, becaufe wc do not prove 
the truth of the nineteenth--:but how is 
it poffible for us to defend curfclves, or 
how can we be prepared for trial, \i the 
witnefs, by whom wc can prove that 
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l^rticttltf cbirs^ ^ aUe«t^-^If tlie 
<x>art think, that, inorder to juftify our. 
fclvei, we moft prove the whole libel to 
be cnie, and it (kM appear, that teftimo. 
fiy to prove a particuiaf charge ia wani- 
|ng, the cooet will afibvd ua ao opportu- 
iilx)r|of addttciag it. I oonceivt, wHh 
fabmiffioA,^ that tha forner jodgraeot af 
the coort, in partLpolarly poftpoaing the, 
Uial, admittad the evidence of Mr. Giles 
to be material, aad that hit peribnai at* 
tendance would b^ effaotial to JHftice^ 

Here jodge Chtfe infoiqifd Mr. Nu 
eholaa» that ne.had oot appfefaended the 
opinion of the court rightly, and that al^ 
thoogh on the application of the coanfel 
for the traverfer, the coqrt had given 
them the choice of poftpooement of the 
trial till to^ay iailead of a few hours ; 
yet it was not meant by that indulgence 
richer to declare the teftimony of Mr. 
Giles material, or to poftpone the trial till 
another term, on account of his abfence^ 

Mr. Nicholas then urged^qnce more the 
neceffity of poipoaing tha trial till Mr, 
Giles could attend ; the queftfon, faid he, 
#n a motion for a contiananae is, can the 
faftiniony of the abfcnt witaefs fobftan. 
tiate the defence, or the point in iffoe ) 
|iow can it be done, if the witnefa be 
fiot prefent ? When a witnefs, to prov>e the 
tcuth of a particular charge, is abfent, I 
truft the court will give us time to avail 
^urfelves of his evidence, and wall not 
precipitate a trial, when a trial ^ will not 
dcmonftrate that the decifion is right ; for 
af the defendant be found guilty when his 
wicaeffes are abfcnt, and' coanfel unpre- 
pared, the verdid will not fatisfy the pub- 
lic mind of his guilt. 

Here judge Chafe flopped Mr. Nicho. 
las, and addrefled xkt counfel for Mr« CgU 
lender thus :— * 

" It ia wholly inpfoper to go back to 
the former motion— ^Gaatlamea, y«ttmif. 
fpprcbend the intention of the court, in 
poftponing the caufe till to-day — you 
ought to confine yourfelves lo the prefent 
motion. Two reafonsare af^goed for poft. 
poning the trial : the firft, that Mr* Gilea 
is abfent, and it is infrlted that the court, 
by not ruling a trial'before, admitted his 
evidence' io be material— ^ the coort did not 
enter into the queftion whether it be ma. 
terial or not. It appeared that he was 
vithii^.a lictlcdiftaaae of.' this place^ aad 



the caufe was fa#pen^ed till Monday, that 
Mr. Giles might be fummooed before that 
day to attend. On Monday you alked for 
apo^ponementof the trisd for a fewhoursji 
. and it was ftated that perhaps he might 
come io the courfe of the day« Inftcj^l 
of a few hours^ yoa had choice of conti. 
ouingit till to-day, Mr. Giles has bec« 
fummoned, and does not attendr—rcgii. 
larly yoa ought to take oot an attach, 
meat againft him for not attending, aft€f 
having been ferved with the Aibpcena, and 
apprifed, that his evidence was required 
by the traverfer : there is no reafoa ta 
believe he will be here during the term of 
iho court — you do not expert him^ If fucii 
excufes at tnefe authoHfe a poftponemeift 
of the trial, it mqft be evident that thi^ 
caufe will never be tried. It is not ne. 
ceiTary to fay whether Mr« Giles, if /f^. 
/tmtp could be fworn or not, becanfe the 
traverfer is not entitled, on general prio^ 
ciples, to a continuance. Another rea* 
fon affigned is, that mm the jury are to af. 
fefs thefine,itiseirenttal that the travatftt 
fiiould have the privilege pf adduciag^teC, 
timony to mitigate if. I'his may be tbe 
pra/flice iu your oivn state couvU — jour avwa 
cv^* will be governed by your rwa Jawf ; 
but it doea not apply to thc/f deral c^Mrts-r^, 
the jury are nof to regulate the fioe« It 
is a miftaken idea ; they have nothing ta 
do with it. But it ia ftated that the cooa^ 
fel are unprepared to defend the traverfer ; 
you fliew yourfelves to be men of abilit^j^ 
and there is no difficulty, in the caufe ; bot 
you fay that yoa urt not ready to dsfcufa 
the difference between fad antl opinioa*^ 
that the charges in the indidlnient are merel j 
opinion, and not fadls falfelyaffertad^ Moft 
there be a deprture irom common fefde,^a 
find out a conftrufliori favorable to t&e 
tra-verfer ?-*-This.coaftruAiofi admita the 
fMicatiet^ but deoiea ita crlmualiij. If 
the trajrarfer certainly pabliftiad that df. 
famatory paper, read it aad confider it. 
Can any man of you fay, that the prefix 
dent is * deteftable aoid ciiaftinal nten I 
Thptravetftr charges him with^being^.a 
murdcrerer and a thief, a defpot and a ty* 
rant ! — will you call a man a* murderer 
, and a thief, and excufe yourfelf by faying; 
it is but mere opinion, or that you hearS 
fof Any falfehood, however palpaUo. 
and wicked, may be juflified by thia fpt« 
cies of arguments The qoeftio»-hefe ia^ 
with what inteac the.traTcxftr pubmbiA 
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^ttt cbafget i Art tkey h\tt, fcaodatobi 

and Bialiciout^ and pubtiQied with intent 

lo deOiaie ^ It is for the jory to fay what 

wat the intent of fuch impstations, nd 

this it (nficiantljF ohvimia-^lhe caai^ ttit^tt 

be tried-*^! am fworo to do juftice b€. 

twees the United States attd the prifonet 

nr the hai ^ 1 do hot dilate to you how 

you ate to defend hia»» but you m\»ft de. 

lond every man according to the law } and 

without intending any d\frtfpi& to either 

fif yoo, I muA GOa(ae you to Hahai I 

$bink the Uw/' 

The maKhal #ai then ordrred to caH 
the jury* 

M*. liticifatai.'^^t mean to challenge 

the array, and take every advantage 

which the laws of the country give u«* 

In fupport of this do^rinc^ I will read t 

toaflage from *^ triali per pais" — (here he 

iMd the paflkgti) 1 believe there is lef^ 

liaKMiy in court to prove that one of the 

jurors recuraed by the maslhali Iwisexi. 

fBt£kd foiiiacnta hoftile te the traveffes j 

It ia like a taSc Aated ia the books, where 

a rerdiA was iet aide* b^caafe a jurymao 

hadpravtoafly£iid^ that the man accoffed 

#og^ltt to be hanged } and io that cafe, oo 

the fecoad cxtal« every juryman was call* 

ftd to fay I whttdieir be had formed any 

apinion oti thefubje^ ornoc ? 

Jttdge Cfaafe^-^My tfoqftruAloA of the 
lh«r IS quite the contrary. 1 have always 
Iben frisrt fworn to decide thefe qoeftions 
>— How is this done in your country I — 
Challenges for favor mtt/f be decided by 
liars ^ fappofe there muft be triors 
Worn* 

Mn Ntchnlat^— «t believe the S9ois lay 
jpvrn this idiftinction. — ^Challenges to the 
wrmy are either principal challenges, or 
iMlUuigea for favor-— caufes for principal 
ballengea are always tried by the court ;. 
^lengef for fator are. alwa}'« tcied by 
tH>rm* 

Jtklge Chuiet-^Well Slrj yourchallr ngei 
,£or /i'l^^ibecaufe jovk ftate the juror to. 
. murjp»^rabli lo the traverfer. 

^^f r< Nicbelat.-^Thii be0k ftatea> it a» 
%mo£^ oi fiMeifai cbalitnge^ 

faSg^ Ch^tts^^htw itte that book, it 
noc tfaebeftaothority-^have you Coke 
0O l^ittfeton in the hoofe* If I had it 
<ar<Hild fee the wholeof the do^rine at 
^c« V am perfuadcdi that Q^k» upM 



Ltrtleton taM>s) itiat eiiatWil^^ tbf Aitotf^ 
muft be decided by triors. The oath of 
the triors is laid down thete. Challenget 
to the array ate for partiality in the 
fiierift 

Coh apQH LUtltiffif beiiig produced anJ 
the judge having examined it, obferved the 
cafe is clear. Principal challenges to th6/ 
array, or the 'whole" jury at once, ia 
always for partiality in the (heriff> and 
not in the jurort. 

Mr. Nicholas admitted it> but fuggefied 
that the law might perhaps confider th4 
return of a fartlal juror, as fufficient ta 
ground a challenge to the array, on the 
principle of partiality in the fheriff, and 
wi(hed to know if he was correA in thii 
idea of the law« 

judge Chafe anfwared, *' No Sir, tb« 
law is aoi ii»i You muiifc proceed regobrly 
•^^Voa ibay br^ng in proof if yoa cair^ 
that any juror has delivered hia opinion 
upon that caA heretofore, or yoa oiajF 
eaamine the juror himfeU' apon oath t^ 
thiae&^i Yoo may do either, but not 
both — ^aod thja alteraatite ofered^ yow 
QMift confide not as a Arid right." — 
The coufiiel ohofe to.tely ea the jurora 
ihemfetvefi The U^ jitfOt was fwora^ 
and the judge put ihe following qoeflioi»> 
to hw-i ** Have yoa evcl formed and 
4elivend an dpit)ioli upon the chargea 
contained in the indidBient V* The jufo6 
anfwered that he had nevtc feen Ihe io* 
di^oicnct aof hoard it readi The judg*- 
then faid^ he HKifb be fwotn in chief< 
Mr« Hay foHcited pernMiTion to put ^ 
i)ueftion ta the joror beforehe was fworn* 
itv chiefs The judge defired- to kno# 
wJiat fort <}f a queflioA h# meant to pm^ 
a^nd told himi^^ muft firft hear the queftion^. 
and if be thought it a proper one, it 
might be. pui4r-^Mr» Hay« The queftioft 
whicbi; with thie pcrmiflion of the coutt, I 
naeant to hav4 aiked^ is- tk^is, << Have yoa^ 
ever formed and delivered an opinion om 
the book entitled, The Profpe^ bcforw 
Us, from- wbioh the charges- in the ia« 
didmeot are couradied V* 

Judge Ox^tt* l^at queftion is im« 
proper and -you (hall not a(k it — The only 
proper queftion is, *' Have you ever fornu 
td' and delivered an opinion upon this 
charge." He nmA have dtli^ered m well 
at- (oracd<the*opinfoft« $wch a- queftioir 
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^t ydu ^ropofC} would prevent the roan 
from ever being tried — the whole country 
Jiave heard the cafe^ and very probably 
formed an opinion. You might miflead 
men by your ingenuity, and if you were 
indulged in puttioig , the q'ueftion, the 
traverfer might never be tried. ' He has 
anfwered that he never fmw the indi^- 
ment, nor heard it ready atid if he has 
neither read or heard the charges, I ani 
fure hecahnot have formed or delivered ad 
•pinion on the fubje^. 

Mr: Hay then expreffed a wifh that the 
indtflment might be read to him, becaufe 
perhaps when he heard and undcrflood the 
charges, he would anfwery that he had 
both formed and^ delivered an opinion 
upon them. 

The judge replied, that the court had 
Already indulged hint as far as they could; 
That the anfwer of the juryman was 
(ixplicit — that they coold not go farther 
than they had gonie — and that he ought 
eo be fatisfied* The jdrymiln was then 
fworn in chief, and the iflbe was explained; 
that it muft be proved that the traverfer 
#rote or pubHfhed the book ; that the 
charges were falfe; fcandalous attd tiialici: 
4u#, and that he wrote them with intent 
to defame, artd that if he could prove the 
charges he muft be acquitted; The fame 
^ueftion, '< whethet they had fornled and 
delivered an opinion on the charges agairiit 
ilie traverfer *,*' was pdt by the judge to 
eight of the other jurymen fucceffiveiy^ 
before they were fworn in chief ; and 
they all anfWered in the nega^tive; The 
cbudfel for the traverfer faid, that it wai 
ilnneceirary to put this queftion to the 
0ther three jurymen, and they were ac* 
fordingiy fworn in chief immediately; 
Perhape it is not improper here to obferve; 
that the eighth juror anfwered when the 
previous queftion was put to him, that 
though he bad never read or heard the 
tharges in the itidi^ment^ and knew Hot 
What the traverfer had publiihed^ yet he 
had formed an unequivocal ojiinion, that 
fuch a book as «« I he Profpcdt before 
Us," was, came within the feditibn law ! 
But no objedion was made to him, and he 
was fworn like the relt. [Set page 48 of 
the Exhibits.] 

, The profecutor then proceeded to prove . 
the charges in theindi<ftment, dated to be, 
A fcandaloiis and malicious .libeU I (hail 



not atteitopt; gentlemen of the juryj U 
excite your pamons or inflanae your feelingi^ 
I fliall endeavor to be cautious, and avoid 
uttering what •ught not to be faid, which 
may in any manner influence yodr. judg- 
ment; upon your oaths ; for in that office 
which I holdi which is that of the peo{klc 
of United America, it is mote than a 
common duty j t6 take care not to ftcp he^ 
yond that line which leads to jullicc^ Tq 
that ftate in which your |>a(iions (hall bej 
to fbch feelings 4s you (hall poflcfsj after 
hearing the charge contained in the m* 
didment, the evidence in fupport of it^ 
and a fair ftatement and reprefentation of 
the cafe, I (hall leave and entrud the 
cafe. In the prefetit ftate ^i the hxitwxhi 
it will be proper for me to call your at* 
tention to the ftatute or adl of Congrefsi 1 
which relate to this cafel 



. Here he read the fecond and thii 
Cedtions of the law commonly called 
fedttion law. The fecdnd fe£lion i« ii 
thefe words :— " Thoit tf any pcrfdn iha< 
write, print; utter or |>Qbli(h, or &3 
caufe or procure to be written; priote 
uttered or publiftved * or (hall khowia| 
and wilfully a^ or aid in writii 
printings uttering or publiftiing any fi' 
fcandaloils and. ntalicibut writii9g 
writings, agaiiift th^ government of 
United States, or either ^oufe of congJ 
of the United Statesji or the prefidenti 
the United States; with intent to dcfi 
the faid government^ or cither bbufe^ 
the faid congrefsji or the Caid pie^dto' 
to bring theni or either of them Into 
tempt or difrepnte, or to kxcM agfl 
them, or either or any of them, 
hatred of the good people of tKe U< 
States, or to ftir up (edition within' 
United States; or to excite any nnW 
combinations therein, or opjiofing ^j 
ilftirig any law of the tJnited Statci 
ah^ aa of the preddeht bf the Ui 
States, done in purfuancc of any 
laws or of the powers ini hini jeuc 
the cdnftitution of the tJnited State! 
to refift, oppofe or defeat any fuch 1 
aA t or to aid; encourage ot lUet 
hoftiledefign^of any foreign nation 
the United States, their pieofAf ot 
ment ; then fuch perfon, being tl 
convi^ed before any court of the 
States, having jurisdiditon thereof;! 
bf puniihed by a fine not e^cctdinflj 

. 1 
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^toufaod dollars, and by imprironment 
hot exceeding tiyo years." — Upon this 
Ratute jaaies Thompfon CaUender it now 
iiulided, and che imii^tment charges^ chat 
malicioufly defigning and intending to 
defame cdc preiidenc; he, James Thompfon 
Caltendcri did publlih the libel fet torth 
therein, with intent to bring him into 
contempt and difrcpute, and to excite the 
hatred of the good people of the United 
States towards him. It will be for you^ 
gentlemen of the jiiry, ift this cafe to 
idcierminc whether the traverfer has or has 
not been the publi(her of this paper*— 
This point being afcertained, it will be 
for you to condder with what view and for 
what purpofe; a paper Iik« this has been 
compoTed and publiihcd. 

If you believe it to be a candid and 
)air difcuffion of conftitutional fubjrfls, of 
leal grievances or of political opinions and 
principles generaHy, you will notconfider 
k to be a libel within the (latute. If 
foa believe* the ladis and allegations 
irerrcd in the paper arc true, yoii will 
tooiider that the traverfer hath defended 
bimfelf according to the ftatute, but if, 
torn internal evidence in the paper itfclf^ 
yon do not think fo; you do riot believe it 
to be a candid evidence and fair difcafTion 
bf conftitacional fabjeds, real grievances 
orpoiirical opinions and principles, and 
that it does not contain the truth in all 
Jirls, you muft find the traverfer guilty. 

Mr. Nelfoti was about to introduce e- 
iidettce on the part of the United States, 
ivhen Mr. Hay obferved, that be under, 
iood, that foaae of the wicnefles who were 
I to be examined to prove the guilt of the 
ilccuTed, were thcmfetves in the eftimation 
i<f the law, equally guilty ; that they had 
ipnotcd, though they bad not written the 
ilibel in queilion ; he would therefore beg 
Ncareto make it known to thofe who were 
llD aoy decree implicated, that they were 
pot bound to accufe themfelves, and might 
[withhold if they thought proper, fuch part 
'.tf their evidence as had a tendency to ^ri- 
I'kioate themfelves. I'he judge replied, • 
I f^i he wa$ correct in hi* ftatement— that 
j**7 perfoii concerned in the Jjubhcaiion 
f**' protedied by law, from corapiilfionto 
Date himfelf, but be added, I fup- 

c If any o£ them give his evidence, 
gOT^iuaent of the L'mtcd States is 

H 



pledged not to inftitbti a profecfltioii if 
gainil him*-of this he may be alfured. 

The fobftance of the evidence was nearij^ 
as follows : 

The firft witness called upon, wai Mr^ 
Wra. Duval — he faid that he faw Mr. 
Henry Banks have the book called <^ The 
Profpcdt Before Us"— that Mr. Bank* 
gave him the b*ok to read — that the next 
day he faw Mr. Callender^ whd told hini 
that he muft pay him a dolUr for the book: 
given him by Mr. Banks — that he did 
then pay the dollar for it to Mr. Callender, 
and that the book, he believes, contained 
fome of rhe charges in the indidment* 

Mr. Banks was then called — be decla. 
red, that fome time ago, he had become 
a fubfcriber to tl\e book l:n titled, <' The 
Profped^ Before Ust." and paid the mo- 
ney at the time of fubfcripition — that he 
lent the book to major Duval and fent to 
inform Mr. Calleiuler that he might gee 
the money for it of major Duvafi and 
that he could get another copy for himfelf> 
another tihic—- >that he got from Mr. Cal. 
lender the copy he delivered to major 
Duval — that be never heard tht traverfer 
acknowledge that he was the author, buc 
that his opioion upoti the fubjedt waa 
clear. The judge told him that hia 
opinion was no evidence again ft the tra- 
verfer. 

William Burton was liext called — H«i 
faid that he purchafed fuch a book from 
Mr. Pleafants {who is a bookfeller as Well 
as a printer) — that he paid the money to 
Mr: Pleafants and Mr. Calleuder waa 
prcfent. 

William A. Rind was next Called-— His 
teftimony fubftantially was, that a cop/ 
of the book in queftion, then in courts 
belonged to him— That a confiderable 
time a«o, Mr. Lyon applied to them tc^ 
print the National Magazine— that they 
entered into contrad for the purpofe of 
printing 22 (heets of that, or an cquivalcac 
in other work- --that hUtr a great part of 
the Magazine had been printed, it lloppedj 
cither for the want of pa^Dcr or fome oi!:cr 
caufe— That Mr. L. then brought ** The 
Profpett before US"— that they printed. 
4 or 5 half Qiects of it-— that the proof 
Ihects w^re fent to Mr. C dlendcr toi 
correction, arid returned corrected in hit 
hand writing—that Mi. Callindal ariai 



i 



t 78 3 



eorreftied a proof (heet iii t fttge room at 

the office chat Mr. Callender came once 

to harry the work^ and faid he woold 
pay : but that he coofidcred Mr* L. ai 
pay«roafter— that at Mn Dixon's office, 
Mr. Callender faid he would give him io 
copies if he tead one through, as he was 
fure it would convert him— ^that a fmall 
part of the manufcript remained ift his 
po(I\^ffion, which he produeed, then in 
court, and which be believed to be the 
hand writing of Mf* Callender.. -Being 
aiked if he had ever feen Mr. Callender 
write, he faid he had — that Mn Callen- 
der once took the debates 10 the hoofe 
of afTembiy for them. The book and 
manufcript iheets were then compared and 
found to correfpond-A.this occupied fome 
timei and the ^udge took fome pains in 
examining and comparing them* 

Mr. Meriitretfier johes was nfcxt called 
tpon— The fobftance of whofe evidence 
Ivas, that he had never read the book till 
after the prefcntmetit vl^as made, except a 
few paflages, and perhaps aboat 35 pages^ 
that nof a word of it 'was printed at his 
office* though be fold fome copies for the 
benefit of Mr. Callender, that he only 
poflefled one copy (which he then (hewed) 
and which he declared he found where 
Mr. Callender generally kept his papers—^ 
that whenever he fold aiiy of the books^ 
Mr. Calknder received the moneys—that 
lie kept a memorandum of the money be 
received, that he might know how much 
he owed him—that h^ could not poiStively 
fay whs*ther Mr. Callender was the author 
of the book or not-.* that he had never 
told him he was— though he had hia 
opinion and belief on the fubjeA— that 
he had publilhed propofals to print the 
book, and afterwards, that he had them 
for fale — but he did not recoiled whether 
he publifhed that he had them for fale for 
the benefit of Mr. Callender, though the 
fad was (o ;..-that the ftrongeft proof he 
bad of Mn Callander being the author, 
tivs a conrerfatioD be bad with him, 
tefpedlng that part of the book, where 
fpeaking of Wafhington and Adams it 
tifes the term >W/n9oni...Mr. Callender 
faid he alluded to fome who had received 
appointmenta from them> and not to 
tlieafelvci» 



The next witbeft called %aft Tboiiial 
Nicholfon, who ia alfo a printer ;— His 
evidence was, that Mr. Callender had 
called jat his boufe, to engage him to 
publifh a part of the book—that he could 
hot do it then.i..that he called on him the 
next day, accompanied by Mr. Meriwe. 
ther Jones, for whom he Was then engaged 
to print — that Mr. Jones told him, that 
hi might fufpend his work, which he wat 
then engaged in, to do Mr. Callender 's — 
that he printed feveh pages of the book> 
that Mr. Callender paid him for it ; and 
be underftood it was for his emolument. 

Them Mr. John bixon^ alfo a printerj 
was called. He faid that he printed the 
greateft part ^ of the book, (about izo 
pages) at the requefl of Mr. Lyonj and 
that Mr. Callender corrected the proof* 
Iheets. 

Mr. James Lyon's evidence iras iti . 
fubflance, that be did not know that Mr* 
Callender was the author of the book^ 
but that he knew him to be the puUilhct 
of it, jointly with himfelf— and tkat 
he probably (but be did not recoiled cer« ^ 
tainly) had fumilhed K^r. Rind with the 
copy of the book—that Mn Callender^ 
correded the Iheets from the prefs— thae ' 
he never faw Mi^» Callender writing, bii% 
fuppofed from having feen the manoAiript^ . 
and fome writing which was (faid to be) 
written by him> that he wrote it. 

And then Mr. Samuel Pleafants^ anotfae^ 
printer, was called— He depofed^ that he 
had fold copies of this book^— he oader*' 
ftood that the books were fent to hiiiti 
from the book. binder j for Mn Callendeel 
—that be received bbth the money and 
the fubfcription papers for him, and paiA^ 
bim the money be received ^that he fold 
perhaps an hundred copies. 

The oral teftimony of the Uniteft 
States being finiflied^ the attorney for tliti 
United States was about to point to cb^ 
juiTi the paifages in ** The Prolpe^ 
fiefore Us/'— correfponding with tlm 
charges in the indi^ment, when Mra 
Hay objeAed to the introduaion of ths| 
book* 

I conceive, faid Mn tfay^ that tlilj 
book cannot be adduced in evidence^ ja 
fupport of the charges, f(atfd in the ina 
diftmentt Perhaps hy fiating to tlii 
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coon, the rtafbns which have led me to 
this conclafioR, may fnbjeA me to the 
iiDpatation which has more than once 
fallen from the bench* It has been the 
pleafare of the court to obfcrve, that the 
defence had been conceived and continued 
ID error. What lam about to fay will 
HOC perhaps induce the court to change 
that opinion. It is with great diffidence 
I addrefs the court on a fubjcA which 

I have not had fuflicient leifure to invefti. 
gate. If unfortunately my conception of 
this law be miftaken, I hope J (hall be 
(xcvfed, and that the reprimand wili|not 
W fevere^ when it is recollcAed, that I 
have had not fufficient time for a full ex- 
imiQation of the cafe^ The poficion for 
which I contend is^ that the book enti. 
tBied, •* The Profpeft Before Us/' can. 
tot be given in evidence in fupport of the 
iodi£lmcnt. The title of the book is not 
BCDtioned in the indi^ment* It ftatesj 
that ** on the firft day of Ffbruary, one 
Aoo£»d cisht hnndredi the traverfer did 
trrite, pritft^ utter and publi(h a falfe^^ 
fcandalons and malicious writing againft 
the prcfid«Dt of the United States^ of th^ 
lenor and eStO, following : << The reign 
flf Mr. Adamst &c." — In profeculions for 
libels io the £Dgli(b coons, great ftrt^nefs 

II obferved ; the difference of a fingl^ 
kttcr between the words of the indtd. 
•eat aod thofe in the written or printed 
{■per adduced in evidencci is fatal ; and 
vhcn << tem^r wid effjtS** arelnferted, all 
the authorities concur in declaring, that 
they impo£e on the profecutor the neceflity 
of proving the very words in the indidt. 
aent. The firft charge in the indi^ment 
it for a libellous writing of the following 
mor : ^* The reign of Mr. Adams has 
been one continued reign of malignant 
|affiom.'^ The book which is introduced 
Vi fopport of this charge^ begins d.ffer^ 
tntly, and contains an hundred other 
pgcs, and many pages befides, aod it 
HK aimed in the indictment. The pofi. 
tiio for which I therefore mean to eon^ 
Kod isi that when libellous paflages are 
'ixtnAed from a book^ which has a name 
^ which it c^n be def^ribed, it is the 
^Qty of the piofecutor to defcribe the 

kook by that name; for indance, Ke 
Mght ID this cafe to have ftated^ that the 
9>rty accufed had publi(hed a falfe, fcan. 
^loDs and malicious writing, entitled 
SvTfh^ ^coT^ l^nt y«^'^ (iQAtainin^ 



among other things, the paflagei eom. 
plained of. There are two ftrong reafont 
to fupport this dodlrioe. The firft ground 
on which I reft the validity of this ob-> 
fervation, is, that the pra^ice has been 
invariably (o^ I have taken the trouble of ' 
examining i ^ or ^o cafes, in all of whieh, 
the books from which libellous palTagcs 
were taken, had a name or titlcr, and the 
profecutor defcribed every of them, by 
the name which the author had chofen to 
give it. From thefe I will feleft three 
cafes, to (hew that the defcription of the 
libellous writing, by the title given it by 
the author, has been deemed eflentially 
oeccflary, the firft of which was remark- 
able for the length of the title ; the 
fecoiul, where the paper contained the 
libel, had a number as well as a title, and 
both the number and the title were re. 
cited* [Here Mr.. Hay (hewed from a 
book concerning libels, that the title in 
thofe two cafes, and the number in .the 
Utter of them were recifed] and the thirds 
where the libel was publi(hed in the 
French language, io which cafe the title, 
though lengthy^ w.s recited in that 
language, and then in Ingli(h, In page 
1 7 of the fame book, there if a hiftory 
given of a profecution. by information 
againft the Chevalier Deon, for publilhing 
a libel againft the coon^ de Gnerchy, am. ' 
baifador from France^ The profecution 
was commenced in the court of King's 
Bench* The information dates the title^ 
the name of the libel fully and literallyj, 
as it was publiflicd in French, and then 
ftates the tranflation in tingli(h at full 
length. I bring forward thtfe cafes to 
prove, what the pra^tce is-.^aod it is an 
obfervation of one of the bcft judges that 
ever, fat in the King's Bebch,^ L^rd Boit^ 
that the form of pleading is evidence ^of 
what the law ii^ 

If then it be the pra£^xe to recite in 
tho indiftnient the nampf lodt-^cribe the 
title of the bcok» or libtl publ s'lcd ; if 
this hsfl been the invariable prp.6)ice ever 
since tfie unhappy prf secunon for libels 
took place in that country-r-I believe 
there is no doobtbut the t*tle of thii> b^^ok 
ought to have been staled in the iQdi6V 
roent. I have kerned to think wsth dif- 
fidence, but I am firmly persuaded, that 
the attorney for the U .ittrt S ti • - can- 
not give a single case from the £ds;I'^«K 
bgoks of ^ GODtrarjr ^ra.tVice i aA4 ^U^tk 
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f««pe£l to protecutiont in the United 
States, I know not what the praaicc may 
he in ihc f«w instances that may h^fc 
occurred.— It appears too that substanti- 
fil rcasonf, founded on principles of 
»onnd law, and sound justice* can be ad- 
duced in support of this pca£lice. A 
prir.cjple on which I rely to explaiii this 
practice to be c *rre6\, i«| hat it is an 
universal rule of law, tha* if a man's 
Wtfc-di, spoken or writ'cn, be mad* il"»c 
foundation of a charge agui at him* the 
whole should be taken together. It the 
ivhole writing charj^ed to be libcUoos, be 
ttated in the iiididtmcnt, it wdl be in the 
power of thcdefj-ndant to resort to other 
passages of th^ same book to explain tt 
' —If the defendant were indtdted for pub* 
lishing M The Prospea Before Us," he 
could resort to other parts of the book 
for an explanation. It was the duty of 
the attorney of the United Siaxcs to have 
^one so ; as he has omitted it, he ought 
to be precluded /rom producing it in 
Ctidence,— I will now sti^te the other 
reason, io support of my objection to the 
sdmi»sib:lity of this book as evidence s 
It is founded on this principle, which 
Jiath always preyiilcdt or was supposed 
to prevail* in criminal iaw» that in all 
criminal cases, the offence should be 
described, wtth all po^^sible acc\^racy and 
prec^s'on. In filony, it is necessary to 
insert in the indifilmcnt the goods and 
chattels alledgsd to be stolen, as well as 
the name of the pars )n to whom they 
belong The reasons arc furnished by 
the books, why this precision is deemed 
recessary'; the fi st, that the defendant 
TOsy know the charge against him, and 
be able to dtrfend himself ; the other, 
that lie mf»y plead the convi^tian or ac- 
qui'tal in bar of a subsequen* pro^^ecution 
lor the same offence. [Here he referred 
to Hawkins's Pleas of lUe Crown, page 
S22, s$ au horiiy,] The defendant is 
char(;-fl wi^h writing and pub'ishing 2^ 
libel of the foUonJifig tenor and effect 2 and 
but very f,w paasa.;es ai"e seletted from 
the books, which bear but a very little 
proportion to the extent of the whole of 
it. I ask how is the dtftf^idant to kaow 
V^f ther tbese few passages were taken 
front '^ The Prospect li fore Us,y or 
jfrom some newspaper, in which they 
liave been rtpublished, hy some person, 
for whose condu6\ he was not responsi- 
ble f Unless the cb&rge be accurately 



specified, it it impossible for him X» ^ 
fend hims^lC In support of this indi£t-^ 
ipeot, evidence as to either .case might 
be brought forward.-^H in the indicV 
ment he had been chargec^ with publish- 
ing a b ok, cnii l-d •' The Prospca Be^ 
f >re Us" he wo\ild have known with an 
absolute certainty a .d demonstration (b); 
the copy with which he had been fur* 
nishcd) wha. wa^ meant to be proved 
agaii^st him, and what was necessarjr 
for him to prove io his own vindication ; 
as this is not the case, and as he was not 
bound to know whether the pnssages 
were taken from the book o^ a newspa- 
per, coiUdining extra6\s from it, in ihp 
pub! cation of which he hstd no concern^ 
and for which he is under no responstbi- 
liiy, he ought to be sheltc ed by law froni 
this evidence, which is aUen^pted to be 
introduced against hinri. The second 
reason has made a greit impression on 
my mind, and yet retains its influence.. 
I conceive, ♦hat one writing against the 
president, containing fifty libellous pas- 
sages, if published at the snme time, can 
be but one a6\, and if there be but one 
alSt, there can be, but one prosecution ; 
If the present indi6lme^t had mentioned 
the title of the book, and the very passa- 
ges relif^d on, as parts of this book, and 
the dec'Sion of thi* jury and this court 
which IS about to be pronounced in this 
case, might be pleaded in bar to any sub* 
sequent indi£lment, for the sa^pne or ftny 
other pa<)sage8 in the same book. It is 
no argument to say, that there Kill bo 
no subsequent prostcolion s in timoa 
like these, it is impti'sible to predial what 
may be attempted, and if such a prose- 
cution were to take place, I should not 
be more surprized than I am at present* 
If the title of the book had been inserted 
in this indidlmcnt, and a subsequent in- 
dictment were to be brought iorward^. I 
know that the defendant would plead in 
bar, that he had been formerly convicted 
or formerly acquitted ; and the produd* 
tion of the recoid alone, would proteQ 
him .* but if the title of the book is not 
to be recited, the record wiil not be con- 
clusive, end a second prosecution may 
take place : for the second indi£ln\entf 
compared with the present record^ will 
contain no internal evidence, that th^e 
traverser had been formerly tried for 
the same ofTsnce, but he muit resort to 
oral testimonyi to prove that this bogk 
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fiii been ^ii^en in evidence a^intt him 
%\ 9 former trial ; and be m.ght not be 
•ble t ) procure witnesses i whose TeKthno- 
rr woi}fd be sufficient to establish this 
point. These are the reasons which in- 
duce n^e to (hmk, that thik bock oMf^ht 
 not to be ad {pitted to ^o in evidence to 
support the charges in th* indt6\nnent* 
This principle has a con«fd'r.^bte opera* 
tion in questions i>f a j/rivstc propf-rty. 
}^ fl'^i a%Qn of a deb*, it a bond or writ- 
ing be t'lc ground ol the a^ion ; if there 
{)e the mo?'' mu'ti^e rar'ancc between the 
bond or writing stated in the declarationi 
9nd that whic'i it adduced in evidence in 
lu&port of ity the pany nnvst suffer a Don- 
^uit. If this precision a>id minu'e a'cen* 
tion to accuracy be required in actions 
cf proptrty bctifr^cn n>i|n and n3a»», is it 
. rrt in^nitely more in^poni^nt thai the 
same principles should govern in crimi- 
roal cases ? If the argument be Rood in 
one ca^e, it appears to be irresistible an.d 
omnipotent in the other. 

Here judge Cha^«? req'je^tcd Mr- Hay 
(o point out titese parts of the authorises 
Referred to, on which he relied to estab- 
)iffa his dr*>^rine. 

Mr. Hay. — If the court w^ll ht^ve a lit- 
tle paticnc** I will fi^d the places. 

Judge Chase*"* I will hnTe a great 
deal- 
Mr. Hay, — ^The autboritics I rely on 
are, Hawkins's pica of the crown, page 
and Salkeld's reports, page 660. 
— In this laft book it is adjudged, that 
when an indi^ment ufes the words 
^ fecund urn tenor em et effeSum^** it binds 
the profecutor to a literal recital ; and 
any the Jcaft variance between the charge 
ih the indiflment and evidence offered to 
fupport it, is fatal. The cafe I her^ re- 
f:r to %vas an information for a libel : 
•' In wtiich libel were contained divers 
libellous matters Jecundum tenorem et ef- 
ffifum^ and in fetting forth a fentence of 
fhc Jibel, it was recited with the word 
**nor," inftead of the* word <« not," 
bat the Ccu^e was not altered thereby ; 
the defendant pleaded not guilty, apd 
fhis appearing upon evidence, a fpecial 
terdirf was found, and the court held, 
t&at'the ' word tenor ^ imports a true copy^ 
and that the variance was fatal ; for, 
BOt,*' and '* nor," are different ;. 
iifferent grammar, and different infenfe ; 
and Powy*s Juftice held as ro the {>oint 
t^ere iiceral omiffions^ ^c. would be 



fatal ; that where a' letter omitted Of 
changed, make«i another word, it is a 
fatal variance ; otherwife, where the 
word continues the fame; and in the 
principal of , no man would fwear this tei 
be a literati copy.** 

It appears from well eftablifhed autho- 
rities,* that the words <' in manner an«l 
form following," do not bind the profe- 
cutor to recite exa'ily, but the word 
*' tenor ^** both fo ftrid\ a technical mean, 
ing, that it binds him to a literal copy. 

Thefc principles certainly apply to the 
cafe before the court. The wo ds ** tenor 
and effrdt following," are ftaced« and the 
evidence is variduc^ ^ 

Here ju'^ge Chafe interrupted Mr. Hny, 
and fpoke to this effe<5t : You are certainly 
miftaken in your (larement of the law, as 
applied to the cafe now before the court. 
In the cafes you mention, there is really a 
variance be ween the indiftment and the 
evidence. Your objeftion is, that there is 
a variance between the thing charged in 
the indidlment and the writing offered in 
evidcnce.-r~But tfiis cafe is very different ; 
there is no variance : To afcertain this 
point, I will ft^te the indiftment, and 
compare it with the law on which the 
profecution is founded. 1 he imii^raent 
charges, that the traverfer, " malicioufly 
intending to defame the prefident of the 
United States^ and to bring him into 
contempt and difrepute, and to excite the 
hatred of the good people of the United 
States againil him, did wickedly and 
malicioully ^^rite, print, utter and publili 
a falfe, fcand^ious and malicious writing, 
againtl the pxefulentof the United Stales, 
of the tenor and eff^*«'l following, that is 
to fay : '* The rrign of Mr. Adams has 
hitherto been one continued tempeft, &c,*' 
Now what is the law ? The act of con- 
grefs provides among other things that, 
" \i any perfon fhall write, print, utrer 
or pubiiih, or dial I caufe or procure to 
be written, printed, uttered or publiftied, 
any falfe, fcancialous and jnaliiious writ- 
ing or writings, agatnil the governme t ; 
or either houfe of t! e congrefs, or the 
prefident of the United Sr'tes, with 
intent to defame the faid ^overnrr ent, or 
either honfe of congref«>, or the faid 
prefident, or to bring thrm,= or either or 
any of them, into contempt rdircpcrr, 
or to excite againft then, the haired of 
the good people of the United Statcsj 
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tec.** The indi^ment chargei the de. 

fendant with publifhing a falfcj fcanda. 
)ous and znalicioas writing againft. the 
prefident, and the law provides againft 
the publication of falfej, fcaodalous and 
malicious writings againft the prelident. 
—-The offences ftat^ in the indidment 
^orrefpond with thofe expre({ed in the 
law ; the queltion then^ is^ whether the 
fiame of the book in which f^ch falfe, 
fcandaloas and nialiciooi writings are 
poblilbed, {muft be recited in an indidt- 
snent againft an offender f It briogs it to 
this point — Is it neceifary that the title 
of the publication ihoald be examined]^ 
before it can be afcertained that it cornea 
within the law^ j^j falfe^ fcandalous 
and malicious writing publifhed with 
intent to defame,, is provided againft by 
law, whatever may be its title or name, 
or whether it have any name or not. I 
know that cafes can be produced, where 
the title of the libel is recited ia the in* 
didment« I remember one cafe where a 
Hfoan was indided for publifliing a libel 
called «' The Nnn in. her fmgk ;" but it 
was not necedary to mention the title of 
the libel in that cafe, nor ia it efleotial in 
any. Why is it necefiary that every 
charge againft a defendant (hould be tx,^ 
plicit ? It is that he may clearly conipre. 
nend it, and be prepared to make hi% 
defence : It is not neceffary for this 
purpofe to recite the name^ of the libel. 
The charge againft the traverfer is very 
explicit, and he well underfta&ds and ia 
prepared to defend it \ but it is no cenfure 
on his counfel, that they urge this argii- 
tnent in his favor^ You argue further, oiv 
a fuppofition, that if a fubfequent profecu. 
tion were to be inftituted for the fame 
offence, the verdid and judgment now ta 
be rendered, could not be pleaded in bar« 
It requires very little legal ability to de* 
monftrate, that the title need not be re- 
cited : and it is equally eafy to prove^ 
that the decifion in this cafe may be plead, 
ed in bar of any other profecution for the 
fame offence. The attorney for the 
United States muft prove, that the tra- 
verfer did publifh a falfe, fcandalous and 
malicious writing, with intent to defame 
the preddent. This can be done without 
reciting the title ; and if he fupports )>y 
the evidence any entire charge — if he 
proves that the traverfer did publiQi any 
ftdjt^ Jcandahui and malicious 'writin^^ it 



will be fttScieat to fupfiort the indiAoMol 
as to that charge, but he muft be acquiti 
ted of the other charges : and the chargei 
of which he may be found guilty, can be 
eafily compared to charges in any fubfe- 
quent indi^lraeot^ This is quite different 
from the cafes where there is an actual 
variance between the paper charged, and 
the paper offered in evidence. I under. 
ftand that difference to be, th^t w^ere 
the profecoror undertakes to fay, that 
certain preeife fwordt have been poblifhed, 
he muft eftablifh them ; bo^ when he ftatei 
words of the tenor and eic^ folio wingj^ 
he will only be ebliged to prove the fub^ 
ftance ; but you inftft ^hat the whole 
oxiginal. inclttdin|^ th^ title, muft be 
copied io the indiAment ^verh^itim fi 
literatim* I wonder yoa did not ad4 
et puncutatim alfo. There i« no re&\ 
variance, and there is an end of the objec- 
tion. You are miftaken* — I pronounce 
this to be the law, and I ifiall inftrud the 
jury, that they may find the traverfer 
guilty of part of the charges, and fcquU 
him of fuch as are not proved. 

Judge Chafe then informed the attorneif 
for the United States, who was about to 
rife to prove the admiflibility of th^ book 
as evidence, that it was unoece0^ry fuf 
him to make any reply, and there was. 
j)0 good reafon to exclude it ; thai aU that 
was neceffary to be done on the part of 
the United was to prove the charges tA, 
be trucj^ and the book called The Profpe^ 
Before ys,^ was gopc^ evidence to fuppof^ 
it. 

Thit point being determined, Mt. 
Nelfon then addrefird the jury at greal 
length, to the following effeA : 

Although the papes is lopg and compli^ 
cated, the teftiroony i% not To. Tht 
teftiraony, as I ftated to you before^ ia : 
concife, plain and corred^. If there bet . 
man who, now that he haa heard tl&ai ; 
teftimony, entertains a doubt whether 
this libel was publifhed by the traverfeti^' 
it will be faithlefs for me to addrefs himj 
if there be a man who doubta on that 
point, his mind muft be imperv table V^ 
the traits of truth ; his aiind tnoft tab 
panoplied o'er with doubt, fcepticifm aH 
prejudice. If no doubt remain on tUBJ 
point, the queftioo firft in order to ~^ 
examined, is decided: whether there 
^ooa for donbtj a fttnunar^ review of 
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teRifflOhy wiiX alcertain. Can there be a 
doubtj when all the witnclTcs have coo- 
coned in cftabliflnng this one point — 
That James Thoropfoo CaLlender correft- 
ed the proof iheets ? Can there be a 
doobti when thofe who fold the copies of 
the book^ have all faid that they fold 
them for his beneSti and that ht received - 
the money ? When it has been proved 
that he received the money from one 
/wrcbafer himfe!f> and that he paid for 
printing part of it- -that part of the 
fflanufcript is in his own hand writing. 
Can ihcrc be any doubt ?— And when in 
addition to this, one witnefs declares^ 
/Ar/ bf knenv him to be a jo nt fublhher 
with himfelf, & anothrr wirnefs declared, 
that be explained the meaning of a certain 
ternoi fuppofed to be ambiguous in its 
application, is it pofllb*e to entertain any 
doubt : Thus ftands the evidence, as to 
the pablication4 It will he prober for 
me, gentlemen of the jury, to ft ate to 
yoa what is a publication in point of law, 
as to writing or printing : That the 
dire^ or iodireA circulation or emifTion 
of a libel) it a poblicatton thereof, ih 
/aw and in faf^i hat rtver been qnelHone'd 
in a court of law. If it appears to you, 
that Jalliea Thompfon Callender, did not 
dire^ly or indireifily emit or circulate this 
)»aper> then is he not thr publilher there^ 
of ; if he be not the publilher diredtly nor 
iodire^Iy thareofi then ought he to be 
Jcqoirced ; And if he be the publi(her> 
and the intention thereof be not criminal, 
that is^ if the matter therein contained 
be not falfei fcandalous and malic ious> 
mil ought he to be acquitted ; but if he 
6e the publiiher, aiMl the matter be liheL 
loos, that is, falfc| fcandalous and mallei- 
te5, the intention rauft be wicked and 
criminal^ and yon muft find him guilty ; 
for the qae ilions you are to try, gentlemen 
of the jury, are— Was this p.iper pMb- 
liflied by the t^-averfer ? Was the intention 
triminal ? that is... Is the matter falfe, 
feandaloos and malicfous ; the evidence 
l^bich you have heard afcertains the firft 
Joeilion^ and an examination of the 

eier^ Of fcich part of it as are laid in the 
i<rtnnenc vi^ili decide the fecond qucftion* 
Whether your hearts areaceafe... whether 
^oar pafliona are untouched-— whether 
^oor feeling^s are unafFe^ed, now that 
inoii /tai<e fttUj heard the charge, you beft 
kiioir* It rcmaina onl/ noir for me^ 



gentlemen et Ae jbryj to call bpbtt yobj 
in the name of your country, whofe in*, 
tereft you are to defend, w hi 1ft you proteA 
the rights of the individual. I call 
upon you ih the name of your God, a 
portion of whofe jufticei you are about to 
adminilter, and on your oaths,uninfluenced 
by favor, partiality, prejudice or affe^ion^ 
to difcharge your duty to your God, to 
your country and to yourfelves* 

Here Mr. Nelson read the fint charge 
in vhe indidlnaentk 

It ia for yoQ to say, yt\ ether from the 
internal evidence of the book itself, it be 
not false, scandalous and malicioua. If 
be can prove to a demons* ration, that 
the adminlatraiioti of the preaidtnt haa 
been one continued scene of malignant 
pnss'onsj you will acquit him ; but if 
ftom its own irterna) ev'dence, it be 
f^^se, ycu must say whether it be done 
^ith a criminal intcrition* Can this 
c-iarjre he dclitered by any man> wAi 
knovis that the f^overfiment under n hich 
' we have the happiness to liye, is a c;o- 
vefntrent chosen by the peopfe them- 
selves ?-^who can belieTe^ that the ad- 
u*inistratlon has been a continued tem- 
pest of nialignant passionsg when be re- 
lle6\s on our unexampled prosperity and 
happiness \ If it be the best fotm of go. 
ternment, that ever was diseovered by 
mankind^ how is it possible for the peo« 
pk not to be a'tached to it ? '* As pre^ 
sideht he has ntver 9pentd his lips or 
iijttd ** his pen without threatening and 
scolding i^* this in common cases, might 
r.rr be scardal ^ but in what an attitude 
dr.e& lie place the most elevated a^rd en* 
liKhtened chara£\er id our country I Do 
ycu I ot believe, that he meant to ex- 
cite the hatred of the people againt him I 
— 1 ht 1 b*. 1 then goes on, ** The grand 
*' objtct of his administration has been 
** to exasperate the rage of contending 
^^ far ties ; to caluminate and destroy eve " 
** ry man who dijers from his opinions.*^ 
What possible object could the travers- 
er have, but to excite the hatred of those 
immediately around him, as well as of 
all others, against the president,by those 
libellous words ? If he could excite thcif 
iDdignaHon, he might excite the indigo 
nation of all others. 

** Mr. Adams has labored^ and tvith 
" melancholt^ success^ to break vp thu 
" bonds of 9QQ ial affecUQn^ and undtt 
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*^ the ruins of confidence andfriendthip 
^* to extinguish the only beam of hap- 
^^ pinesSy that glimmera through the 
** dark and despicable farce oj life.^^ 
Here Che preside it is repre«tnttd ib his 
private chsrac\er^ a^ dis^olvtn^ ail the 
bonds of social affcclion^ as fomenting 
dUcoid, and exciting d;fierer.cct be- 
tween brother £t brother & father 8c » n; 
Is this true I what eYidciice is there of iia 
truth ? If Hot true» Wi*h «i at intention 
lias he publi&hed it ? Was it not lo ex- 
cite the contempt and hated ot the peo- 
ple ag&ir St him t Hib cbje£i cannot be 
fntsuDdei stood. Take »he whole cf this 
libel trgether | and you cannot hesitate 
to aar, ttiat it is false, sc andalous and 
snalxuius. 

** The contriver of this piece had 
•* been sudilenly converted^ as he said 
^^ to the presidential system^ that is ^ a 
*^ French war, an ..mcrican navy, a 
** large stand: ng army^ an additionnl 
*' had of taxes and all the other symp- 
•* toms and consequences of debt and 
<* despotism** In a political point of vie# 
every person has a right to discu^f ^ fully 
,ai)d fairly, the conduct of the govern- 
mens and to btate candidly^ supposed 
grievances. If in this pan 61 the paper* 
the terms were u«edt for these constitu- 
tional and just purposes, they cou2d not 
be libellous. These terms admit of df- 
ferent constru^ions-—- they may or may 
not be libeilouf j but there is noca single 
sentence which is not libellous^ as used 
here* Hear the system of the president 
is represented to consist of the most o* 
dious and detestable measures, '* a 
French ivar, an American navy, a load 
9j grievous taxes, and a large standing 
tirmj, * It is unnecec^sary to enqaire in- 
to the {general propriety qr impropriety 
of such measurei, because the book ;is 
evidently emitted with a malicicts inten- 
tion. If you Were to think his words werer 
true,but published with a malicious inten- 
tion to defame, you could nOt exculpate 
him ; the ci.nclusicn oi his climax ren« 
ders a misconception of his meaninp: im- 
possible ; ** and' all other consequences 
of dtbt and despotism.** After such ex- 
plicitly malignant terms,yQU canAot hesi« 
taie to Bay, that he is guilty— it is lepre- 
sented to you, that he will tax and op- 
^fcss yo. , and exercise de^potlc^ ty- 
rannical powers our you. 



Are thefe terms uCe^ with any oth^f 
intention, than what is ftaced in the iii« 
diriment ? 

The next part of the libel is—'* THc 
** same system of perstcutidn lias been 
*• extended a// o^ter the continent; every 
** person holding an ojize^ must either 
*' quit it or think and vote exactly with 
^* Mr ^.dams,*' This you cannot brlicve 
unlefs iireiVagable tellimony be produced 
to yoQ. Here is an ittempc lo draw the 
confidence of the people from the fupreme 
nia^idsate— if in the difcharge of his 
public duties, he (hould call fo^ the co- 
operation of a man of talents and virtue, 
ilie an Twer would be, every per foil who 
holds an oftke under you, niuli be kept 
tied down precluded from tlie tree exer« 
cife of bis own jud^ihent or muftquit his 
office : would nut ihefe words be in the 
mouth, of eveiy uidividaal who believed 
this libeH 4Uu a more wicked intention 
exi^^i than .what this publication proceed-^ 
ed from i Here is falQiood, here is fcaa« 
dal, here is m&lice, you cannot heAtate ta 
fay, he iS guilty. , , , 

** Adams and Waiblngtoil, bu^ve $iut 
*^ been shaping a Jerits of thefe ^^r. 
*' jobbers into judges and ambassadors, at 
** their nubole courage ties in 'want of shame ^ 
** theje paltroons, nvithout risking a manlj 
** and intelligible defence of their own 
'* mea/ureSf rai/e an affeSed yelp agmnst 
^* the French Diredory ; as if any corrupt 
^' tion could be more menal^ more notigrixms^ 
** more execrated than their o^wn^** 

You will fee gentlemen, when you re* 
tlre> that there is abundance of libellous 
matter in this part of the papers Could 
you admit that the parts feparately con- 
ildered were not libellou?| yet when t^ikeit 
together, you mud conclude them to bt 
falle^ fcandalous and malitiods— ^a moil 
malignant and groondlefs charge* Th6 
thought of fuch words as thefe, muft 
excite indignant a(\oni(hment| that th^ 
individual who wro.e them, was permitted 
to keep his foot on this land; 

" 7 he object with Mr; Adams vfcts, id 
** recommend « French war pr^esscdjy fe¥ 
^^ the sake iff supporting American com* 
** merce ; but iti reality; for the sake of 
^yoking uS into an alliance ntfiih the 
«< British Tyrant.** There is not a (ingl^ 
charge ttiat is not falfe. This two-fot<! 
charge is doubly malicioas. ^rhis it 
certainly^ a libel/ unlefs he canr prove th^ 
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Iritii'tiicrtoh Can It he believed that dtteffed chai*ad^e'r on the ebntitfeilt i anS 
Voar chief magiftrate can a^ in a man- this reprcfentatiorf is intended en ihak6 
ncr fo hoftiTe to his own conntry ? It it tmpreffion on thofc who have not the 
abc neceflary for me to dhfro^ve, they meant of information. It is not in tK€ 
ttaft pr9ve the fa^t : were it incumbent" power of rhofc who know the fallacy of 
b'D me to adduce proof, I (hould tell yon this charge; to go all over the continent 
of the exerttoni of the prcfident to make to difprove it : but it is feif-ev identic 
peace with France— I (hoold tell you; — fclfe ; do you not believe it to be fo • If 
diat be attempted hcgpctaiion afterncgo- it be not true, lay your hand* on yoiir 
Nation. For what pufp<>^^ ^M he re-^ hearts^, and you miift find it to be fcanda* 
■eitedly endeavor to effe^ a reconciiia. lous and malicious; . 
Hon? Do ads like thofe lilaric an ioten* 
fion anddcfign to make war with France ? 
pin you believe that he was going to 
iftake war; not for the proftfTcd purpofe, 
ntt for another ? that your prcfident fayi 
Me thing and does another? that he 
iiould betray the interefts of his own 
ffOantry, to promote thofc of another ? 
tour own minds niuft tell you, gentle, 
tbeo, that this charge iS falfe and m/ilicil 

ri. The paper then proceeds—" ff^hilf 
such numbers of xhe effedinjt agcKU of tht 
** rtvolution 
•* m nuan't 

** outff proper to heap » many myrtaUi of 
f d$Uars upon IVtUiam Smithy fwhoy next 
*/• Hamilton and h'lmielf is^ perhaps, tb^ 
^ mM detested char a^tr on t%e continent ?** 



, ** 2Vw *wiU theh take yostr choice he-m 

ff fween innocence and gtil/y he*ween free! 

•f dom and slahjery, betnvien paradise arifl 

*f perdition — you nuill chufe bethveen the 

** man lohi has deserted and reversed all 

•^ hn principlesy and the man *u/h se ctbn 

■f example strengthens all, htt lanvs ; the 

** man idhose predi^ionSf Hie those of hen^ 

*' *jty bwve been concerted into history^ 

\* Tou nil ill chose between that man, ^whos^ 

" life is unspotted by a crime, and thai 

,-.-.-, .- ^. ** man^ nvhose hands are reeking *with the 

n langut/k mobjcuruj, or Jk,-ver j. ^^^^^ ^^ ^j.^ f iendlfnC«n),iaicut 

, .Jk Mr. Adam,, -whether ,t^ » M^ / J ,eeth, tt»r rfindignaf.oH UarU 

'* ^"gyour cheeks ! YoU Muticipdie the name 



Thit fcntence divides iifelf into 
piTts, a pofttion is laid down circuitoufly 
«d not dircaiy, or affirma ivtly j but it 
imoants to- an afiirmativie declaration, 



} afk you, what are yoiir ftelings at 
the recital of this atrocious charge ? Fot 
my part, 1 lay down the book in difgufti 
How fwollcn and pompous his language^ 
in recommending to the }>eople an ihdivi. 



tbat tlic prcfideYit had heaped myri^s of dual; whom he thought worthy of their 
ilollars upon William Smith : When he confidence ; but when he brings the prci 
l&s whether it was proper to heap the fident before the eyes of the commi-r ityj 



Bioney on Mr. Smith, you muft take it ai 
in affirmation* With what intention is 
^is said ? To etcite jcaloufyi contempt 
and hatred, agaipft the prefideni, by enl 
ieavoring te inculcate a belief, that the 
tioney of the pcoplie is fquiodcrcd away; 
and that they are thereby brought greatly 



what a figure is repiefcnted ? What rcrml 
of reproach, drgredation and infamy dbel 
he not apply to him ? I fay that thele arc 
circumdances which niark malice, li 
thecbndud of the prefident fo wicked iif 
to produce perdition to the people? Is it 
true, that the ptcfident has changed liit 



in debt, fo as to require thfc impofition of fentimens \ You are to prefumc; that the 



heavy taxes t this cannot be true, your 
^refident has not power td djffipate your 
money; thit charge is falfe on the very 
Utt of it ; ii is malicious and fcandalous, 
Kecaufe made toexcite the hatred and ih- 
dignatioti of the people towards him. 
How is ygiit prcfident painted to you ? As 
ihe moft deteftable chara^^cron the conti. 
Bent, What was the objeft of the pub- 
iTeation of this book; when it rcprcfents a 
ibnofptire^ unfuUied reputation; of an 
tttitfcllmly' morii chxtaatr^ ai the moft 



principles of your prcfident are fuch at 
become him, and ihf f/*me which fo emi- 
nently diftinguiOied him in tht revolu- 
tion, and which led to his prcfent eleva- 
tion ; but here yoii aae told, that he has 
rcverfed all thofe good principles^ This 
18 not proved to you — it is falfe, a» d ronfe* 
quently malicious. His hands arc reprefcnt- 
ed as reeking nxiith blood. Here he makes 
worfc than a dire<fi charge of murder: the 
language here ofed is more impreffive 
than the terms moft appropriate to fejipreft 
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ttiat rrime* Thefe wordt ire fuhftituted 
in Hco o( the pro|>er rechnical termt , be* 
Caufc <hey are better ca leu la teii to inflame 
the public mi- d, and make a deeper iro* 
prrtffion than the word murder^ Yet, thif 
SB the rffpedabie titizenj who hat prccid. 
cd over our councils ! Is there any indt. 
vtdual on the continent^ who beiievesi 
the preiidenc it guilty of murder f Let 
tsot pafiion guidfc the pen, ^hen yoti 
write the verdi^ — if the evidence wiii 
iiparrant you to fay that the fupreme ma. 
gift rate if a murderer, you will find the 
traverfer not guilty. 1 have not called 
your recotkihoh to what ^ai not necefla. 
l>y.^th€ falfr ftateiDrnt J, and uhcandid re* 
|)rerentationft, relar ve to the f<iilor allud* 
id to. I have referred to yotir own 
beans for the falfehood of this part of the 
libel ; and being untrue, and puMifhed 
from iioifiorive which can be juttificd, it 
is ma1icioui| and il^ithiQ iht words ot iYk\i 
Indi^lmenti 

** Mr. Adilmi hat hnly fmpUtei ih^ 
^* scent of igpomtnjy tJuhiCh Mtm H^dibtn^' 
♦• ton bigan." 

I will notcaH to your ^cdMe^ton thtft 
highly levered name^-I thought that 
there vi^as not an individual on the tonti. 
nenr^ who would fpeak. of the imm^cdlate 
purity^ and white tobed honetty of this 
great charaOer; ill terms of the Iraft dif. 
fefpe^; Yet this man charges Waihtng* 
to with hating coitffft^nr^ d^ and our pre. 
^ent wirh having cbmpletedy fcenes of 
ignominy ! — Scenes of ignominy/ which 
V^ a(hington was not only engaged in him. 
felfy but aiTociated others with h m !.^ 
This is faifci defamatory and malicious* 

Tl\e next part of his book, whith I 
ftall animadvert on, is irr thefe words — 
*.• Tb'tt last piujident'ial feUHy^ *w\li ht 
^* hi r'lfi by Cengnssy in tbe same cr'im'tnol 
*• ssUnfti Ai its prtdeceffors,** 

As J^our preiideni has been rrprefented 
lo the world as a murderer,' he is here 
lieid up hS felon ; as a periun who has 
commuted theft on the public; I will not 
ioake a fingle remark on this chargi. I 
^uhrrit it to you, *h^iher it be tlue or 
hoi ; and whether it be hot ihalirious, 
ifid wdhin the terms ol the indid- 
Inent.*— 

Hereargain is the height of defamation^ 
^ %i*ijHr€m<fi i« mib^iiver it det^ebU, 



Mr, Adanis fielsattxtety to tnrb the froniiit 

Pftpnlattim. He tvas a profeffti ^nfiotraU 
Hr bad proved fa ttb/nl and/erviceabte to tbe 
British intenjij" The w.irds •• profteded 
ariftocrat" wrre mentioned and obfervcd 
upon by the defendant's counfel ; hut it is 
an exprrflifm ^hich admits of notning, be^ 
ing proved '' nriftocrai" is a term exire.ne* 
\y vague, and is indefinite as any language 
can be; If ufed by a collegian in his clo^ 
fet, accordinjf to the prtlline meaning of the 
ariginal greek^ he would fay, th«tt an ar&f* 
tocrattcal government was the heft govern- 
ment in the world^^^^he would fay, rhat it 
was the government of the bed men. " Ai' 
riffo*s** mean, in the original I, the bejl^ hi! 
definition of an arrft^crat would naturally 
be th6 bet^ man ; whofe ideas on the fubje^ 
of government were the moft correih ThiS| 
fi s^ would be the Underft-iiiciing. of hitH 
who had no intercouffe wi n the worid. 
But when ^nu go abroad into the world,' 
you find different confiru^ions ;fome who/ 
confider it ^ic o^ding to the original mean* 
tx\g^ thebeit governirent, and that tocalt 
any man an ^* arifto rati" is no llander i 
others, who think it opprefl[«ve and tyraiw 
nical-^^the government of the few over thsi, 
iDanj^. When there is fuch a diverfity of 
confiru^iion, every attempt to explaio it 
would be ineffectual • To \t ertaio whe^ 
iHkt it be libellous ot no'r, you muf 
inquire into the idrention of tbe aQtho^ 
— if you cou^d believe th.U if. was ufed 
fairly as a illere term of candtd dtf^rip* 
tion, yoxs would fay that he is not guiU 
ty of a libel ; bat whci yoM fee that it ii 
heri ufed with wicked intention^ though 
vague in its meaning,- you mail think it 
falfe, fcandalous and malicioas, for as it is 
with a vievi^ to excite the contempt aiKi ha« 
tred of the people towards the Preiident» 
it mult be libellous, if the tru h were 
attempted to be proved that he was really 
an attfloc at^ you might entertain ^ differ* 
ent opinion from him^and draw adifierent 
eonclufion, when you come to read the foU 
lowing words, they (hew his inienrion to 
b^, to excite the contempt and hatred tA 
t!^e people : •* That he proved fer*oiceahtt 
to the British inter est p*' meaning^ that he 
had done every thing he could co injare 
the interefi of his own country, to promote 
thwt of a foreigti iiAtion. His repetttioa 
of the charge (hews malice; federal charg»- 
es go to f)is priv>aie charader^ hut thii' 

|oes to his pubUc thara^ •nl/a Gcottoa 
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pm my welt faf ^ tYiat a dilltrencc of opi. 
vion txit^i among all chc citizens of the 
Untted Mates ; if they veere f<tir ^rgutnent^i 
JkduAioo neccflfrfrily iolluviring joR premii 
ftt, a candid d|f. uriion of principlesi they 
coutd not be the fuHje^t of this indi^roent 3 
but when It is fiot evrn aitcnnpted to (hew 
poy nccedry deduction^ apy fair andean^ 
4id voncluiioo frgm premif 1 clearly eftab- 
kihedy can thefe terras be ufed with any 
fkther tnceiil 't^an (q excite the tndignatioo 
of the peopi^ towards |he fupreme magif. 
trate,- ai^d to withdraw their f: nfidrqce 
froos hira f It is therefore falfe and raaliri- 
Oiis. '* ihtts nvejff the getnti$if €baraBer 
if the Prefident ^*wbem but in a feCMdary 
patiw he (e/fjarrd ibefunditt^/xftfm'^utfhem 
mthe bead of t^airt he re*verje$ allb'itjur^ 
mn pr.HCtflet* tie exerts himfelj to plunge 
hit ccu9trj itit9 i$e most ^xfenti*ve and nti' 
^s estabitjb mentis In the fveo first yean 
tfbis prefideney^ be has cuntrtved prete%ce^ 
ie double ibe annual exfteitje of government by 
wfilejs Jieeti^ armifS, swtcures^ and jobs of 
fvery p-ilfibU defj^riptionj^ \\txt ia an ac* 
^f^iion the truth or falfehood of whicl^ 
may be determined by the cxprcifioiit them, 
fetvcs* I (hall abiide by them. 1 a(k you 
it it be poffiblc for the Prefident tocoocrive 
prrtences to double, or evetn incr. a((p the 
fspenfe of government ? Has he the whole 
and entire con rol of the governipen- I 
Are there not two braoche^ of the legif. 
Ittore -who have yncontrolUble power 
over all expenditures and appropriations T 
^ he not bound to ea^ cure' when the te- 
plative authority has dr-^ied f Can 
iny approp'iarion be made bu actording 
IB .n ex fting law i This aitenipt tQ cru 
Binate the cseeutive l^ranch of the go- 
Trrment for exerciftng power, which 
JPW well know, ic could not exercife be 
C afe it exclesiyely be ongs to the It-gis* 
llturf. IS faUe, fcandileus and malicious. 
^. Bf sending thete ambassadors to Paris 
Mr, Mams and his British faction^ df- 
tfgned iQ do nothing bftt nuischief,'. 
^hrfc are expressions  f malignity jl tijcy 
%e ufed aa terms of contempt. Thefe 
^ords. taken feparately and vn^onne^W 
Vih any other part of the book^ ixiigtit 
9m be tibelious & but when considered 
with what he fays in feyeral other pafsa,; 
|es. It 19 certainly libellous. in fe- 
^ral parts of this book, the President is 
f^deavoied to be held up to the view of 
^ pcogic ^x, Urgej as desirous to cater 
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into a war with Frante. The author might 
have bad in his mind, wheti writ^n his 
bookr that t^e fending ambal'^adors tp Pa^ 
ris. to negociace a peace, n.ight couiter* 
act his miiri presentations, s|>»4 prevent 
any belief in bis a&sertioas ; tha t ie Pre* 
9 d- nt wilhed to plunge biS country into 
a w^r with that country Uiiaer v^it ap« 
prehension^ fearful that this cnibassy 
wou d hiive a good ffl|f6^» and would de^ 
(Irpy the 9 redit of his charges, he f yS| 
that noth n^ was.ii)tended ^y it, but roif* 
chief i nor does he introduce the Presi- 
d nt by himlVll', but unites with bimy 
thofe who concurred with him. inopmioni 
whom ie mai gn ant iy calls, by tiie con* 
tempt otts coithet, ^British facUon,** 
lak: ail into confideration, his mny as* 
(eitions th >t the President wi bd a v>ar 
u^i'h France -his endeavors to impute a 
mischievous deftgn to ihe President tin hi^ 
atiempts at negociatipn, and you will nn4 
them a^ co'Hfadictory a they are mal vo« 
lent If thpfe e.ypf cations be t^ue thes^ 
mult be falfr; ; if be were desirous to in* 
Xolvct his country i;i w^r witii France, he 
would nqt attempt to fend m'^pistc^s of 
pe^ice ; if he feni minis 'e*s of peace t^ 
rec»ncil al) di Terences with thi^t cnnnvryi 
t^e could not have bem deiirous tp go tq 
war with it- Can you belieye tbe insinu^ 
ation« that the President was insince e } 
Qm y(^ relieve ^h'it tl\ey were fcnt ther(| 
fur mischief? * In that paper^ with afl. thq 
eowardiy insolence arts tag from his as* 
surance of personal safety ^^ \vi feveral 
parts ftuisbook^ tlic P.r sid nt' is repre^ 
fri^ted.as ach mpi »ii| ' ut he e it is assert^ 
ed by v newels try i.npl cation, iha at the 
approach of dinger he is a coward, T ere 
arr iraay con raiidion%of thi^ fort in this 
book Whether ihi$ be fa'fe or truv^ 
ih-re is no proof of t« truti» before you^ 
"^/r/j all the fur If hut whhout the pro^ 
fr\ety or fubl'imtty of Homer's Ach\lles^ (hit 

hoartf head d the fn liar y this Itbtlxr of 
th- gove nor §f V rgina bnu^a out /a 
arms, then t? at^me lit wae floating ufi'% 
on the same bltdder 0/ popularity^ 'hat 
J^r, Adnms thrrntetifd ti make thisci" 
tif^ the centrical potni of a bon^reJ*^ 
N') Unj^UMge tan be ttronger ^hap t ii— - 
he reprefents ibt; Preridoiit to be of fo^ 
o'ali nant a he^'t, that he wo Id let the 
match to his happy country and confome 
It. Thele extremely \\ ong h. Ih term?^ 
areured^ WUlioat any orppf to f^ppo^r^ 
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tl)em«-if thef^ be not Mfct fMnMous» rio(|s. It if not fuficftnt, that 4)^ k^« 

and maliciouS|| 1 know not what can be ed a murderer, traitor, fcfon, incendtaryl 

fo ; and will clofe the bodk and fpeak no but the peopfe mult be told in Hron j 

nore. trrms. that he is wantonly diifipating 

Again, the pi^urf i$ attempted to b» their funds and that all* his a^s are ad* 

heightened. *^, Reade*^ dos4 thou envy of infamy and wlckedncls I 
that unfortunate old man, with his ** For although Mr^ Adams were tf 

twenty five thousand aollars a year : make a treaty with France j yet such ii 

with the fietty parade of his birth day f the grossness of his prejudice^ Mndsf 

Xvith^ the importance ofhi^ name, stick- great is the violence of his passions, ihtit 

ing in e^exy other page of the &tatiite ^^^^ *'* administration, America v>oM 

IfQok Alas I he is not an object oj ^ in constant danger of a second jftarreiV. 

envy, but of compassion and horror / j confcfs that when the period of | 

With Cofinec^utt more than halfunde- new eledlon arrives, eve y cit ken has a 

^e/ved ; with Pennsylvania disgusted ; right to withdraw his vote froiri' the cx- 

with yirgi aid alarmed I with Kentucky ining chief m^giftrate. and to tell Xh^ 

holding htm in defiance, having re* world, " / will give mj confidence to 

ffounctd all his original principles, and another." ' But this right docs not war- 

affronted M his hones4 friends, he can- ""^ *""» ^ traduce and defame the pcrfo^ 

wt enjoy the sweet slumbers of inno- now in 'office. Here 'he traverfcr by. 

iekce** He that cannot enjoy the *we(f> rep cfcnting the President as a man of 

slumbers of innocence muit be hindered by {["ch grofs prejudices* and violent pa ffions,^ 

giiilt and c.rinot therefore be envied ; if W^ ^« ^.^ <;itiacns of the United States, 

indeed he were to continue under this ' do not re ele a the prefcnt president, for 

charge, by your ve did, he could not be ^"^ ^»*^ »"^^^« X^" '» ^»»'-" Ypu cannot 

iiivicd : but of thefe moit violent and in- ^^Y ^^^^ *^" '» true, therefore it muft te 

decorous charges there is no: the flightelt \^ •' >^*".W»»» a'^^ malicious. 

^>roof. • Wr.at then can be more malxi- ^ When a chief magistrate is, bfitk 

cus, than thi. accuf.tion, wh ch defcr.be. ^^ f^.^ ^ ^^^^^^ and in' his newspapers', 

h.m a, covered w.th gu U ? \lt n happy ,,^,,,^„,; ^^;/,- p^^^^ ^^f^^ 

for ja^r* Aacms btmstif as welrmt for his ... ^ ^ ^ ** , . • ,. ,^\ 

1^..-.^- *A..* h^ L X ^. *-^ ^X- - neither expect nor desire, to uve long 
Country t tnqt he hath asserted an un- . '. , . »^ j ' i. '^^ 

truth.* - ' .' itn pence with her. Take your chot(^ 

„,.*„-, . - J - , then between Adams, war and beggei^ 

The Preucent is reprefented as a felon, '^ ^„ » «y .flr\^o^^ a^^/.- »r*J z-^^^*'' 

J .J J- \ trii^ ana, feffersoni peace ana. compel 

a murderer, a;trailor, and an incendiary I ^ » • » ** ;.4-,^ 

But not contented wUh imputing to him ."f^^^' ' 

this accumulation of crimes, he makes I have told you, and a^ati| repeat, tba^ 

bim n, EniJhed character, and calls hini a »> w the peculiar privilege of every citiac*. 

iiar^ Is It (lander or not to call him a of this happy country, to place coniideflc^ 

thjief, murderer, incendiary, and liar ? »n whom he pleafes, a^nd at the cbnftitiu 

He has not provtd that the Prefidcnt dq- tionnl periods of makmg new eleclionsi 

fervcs any of thcfc eouhcts. Is not this to withdraw his conhdcnce from a former, 

flander malicious ? Can it be otherwife ? rcprefcntative,' and place his truft ti^ 

Your verdict thcj^cforc ranft bcj that he a^^other ; and even expat ate on the rii^ 

is guilty, . . . , .^ tues of the new candidate; but this doe% 

',-*.,_, , not warrant him to v lify, revile aiid dc«" 

*• In the midst of such a scene of,pro^ f^me another' individual, who ia a candU 

fiigacjf, and of usury the President has date.-^ annot a good thing be fiiid oC 

persisted as long as he durst, in making ^^^ hidividua?, without faying blftck and 

his^ utmost effort, for provoking a French damnable things of anotkcr > Is it necef^ 

' ^ ^^^9 in order to recommend one man, to'; 

Here is a poGtive repetition, of what the presidential office, that you ffaool^ 

vas before promifed* Here is an aiBrma- * charge another with bringing on hia coott^ 

tive declaration of what was before inll- try war and beggary ? The whole formf- 

nuated He takes vafl pains to vilify the a perfc^ Chain of madicCi falfcho^d t«L 

Px^lidcftt, ia ftroag terms aud round pc- ilandcr* ' • • - '* ^^ 
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^ J thettiofteY for the Un'4ed Sutct Utornef fpr tb« United, Stat^ bf^^tVl 



taving concluded the counCel tor the opening the ciufe, stated the purpofe for^ 
•fcrfcr introduced col John Taylor (^of which be introduced the witn ffc«, ' 

Carofine county) as a wjtnefs, anid he was 
{worn . bat at the moment the o^th wa« 
(tdQiinidere4, the judge ctU^d 



Judge Chafct having fccetvied a ttfitt* 
nent of the questions meant to be pat* 
J J. . , _ . ^1^ them, njjj which were pi^opoun^d by Mr Ni- 

{Dd desired to know what %hty mt5Ade4 chilas, decUred colonel Taylor's cvidenct 
Improve by ^hewitncf^ to be' in^d.niffiWq. No e%id^nce. fai^ 

» They anfwcred that thqy intended to ^ l^^K^y " admiflible, ibudoes not g9 
IStaoiw CO'. Taylor; to pi-ove that h^ t^ justify the whole < ha rgc.Tbe charge yo^ 
^ avowed • principles in bis prcfcnce ?^"° to justify by t^is witnefs, M 1 us- 
which jollified Mr. Calender, in layii^g deratand you i«, that Xhs Preaid«nt U % 



ffitt the President was an ariMocrat«-.tbat 
^ had vot^d agaihA the Tcrquetlrarbn 
hw, and the refoTutions concerning thc 
fofpension' of commercial imercourfe, 
with Great qfritain ; by* which he defeat* 
id every effort of thofe who were in favor 
af thofe beneficial meafures, which were 
well calculated to p^oqiqte the, happinefa 
ff their' country. 

The judge demanded a fls^tement in 
^tiog, of the que (lions intruded to be 
Mt to the witbcfi. 

Mr. Nichotas remarked, that the %r%* 
terfer'was it lead entitled to every induU 

Sencey which had been (hewn to the at- 
. >rDey for the United States--«tbat this 
Kcpitsition had not been made of the at. 
tmiey, when he introduced witnefTes on 
^cinlf of the United States, nor was it 
fccording to the practice of the Aate 
tOarts-i.that he wiflied the witnefs to 
Site all he knew, that would apply to the 
iefence of his client—that he did not 
ttiew what the witnefs would precifely 
frove, but that if the court insifted upon 
X, he would turnifh a Oatement of the 
^aeRionSy which he fliould fird propound, 
lot requested that he might not be con-' 
^ered as confined in the^ examination of 
fbe witneftiT, to the. questiofts fo stated^. 

• Judge Cbaiif* It is right to. state tbc j"" ««««> «** uvr»fci»is.i-n/wwjM^ uij wpinAvi*. 

fiestlons intended to be propounded to though { may be mistaken ; but if I ai^ 

titnefTes, in all cafes, and the reafon is i\ot right, it is an error ta judgement 

^ctremely plain* Juries are only to hear 

Vgal cfiJence, and tl^e court are the onhr ^ !• ^'"'^^ '•»• ^'^ y«».«^*'' ,J^' ^^ 
J3^_ r i_ I • \. • ^ * 1 *i ^ j^-. Adjkms, ezprtsi any opmioo uvqrable to mo- 

jpdges of wh4t ^t or is not legal evidence, -j;^_ mud mrUiociicv : and wh^ ivmi 



profeiTed aristo€rit-*-and that l^e has proY^ 
ed ferviceable to th$ Britifh int^reat. Yo« 
l^ust preye both tbefe poio^, oryouprov^ 
nothing. Now as you do not attempt to 
prove the ^hole ff one fpecific charge* 
Uut only a part of it, your eyidence ca«« 
not be received— this is the law, both ia 
civil and criminal cafes— he who justtfietf 
inust justify an entire charge ox clfe hig 
defence does not amount to a justification 
in law. You have not proved the truth of 
any particular charge, though in order to 
fxcufe it, you must prove the whqle— -to 
prove the truth ot a part only» is not 
proving what is material. The attorney 
propofed to prove his .ndiflment. H% 
has exhibited his oral and written testlrao« 
tiy to' prove it. The traverfer expufea 
himfelf from the imputed guilt, by aver* 
ring that part of fome of the charges t^ 
true. }s this c^yidence proper, when th^ 
whak charge is in iffue. If it )be, thq 
proof of a Ter^j" ^riv^al part of an import- 
ant indi6\ment, would excufe from the 
whole ; but I pronounce the law to b^ 
othf rwife, hni uke the refpontibility oq^ 
Qjyffplf. and nQf, my character on it« It 
may \ft faid, that this will preclude thft 
party from the privilege of his testimony^ 
iui this viill only be\a misrepresentation^ 
it precludes him from no legal benefit* 
My country has made me a judge, and^ 
yon must be governed now, by myoptnioni 



^fnppoitthe iiTue j<^incd between the 
Iprtics. To fay tbar you will corre<f^ 
Wprqper evidence, aft^r it (hall have 
%^n gtveo, ia improper! becaofe illegal 
^idence, once heard, may make an un- 
impreffioa ; and therefore ought not 
^ be hcs^^ 91 ail bpf the ju^ i and the 



narchy and ariatocracy ; and what wera thay 1^ 

^ 9ttCffroR 2d. Did you ever hear Mr. AdamSa 
whilst Vic# ]fret:utnt» tzprats his diiapprobv' 
tion of the tandiDg system i 

^u€4tion Ud, I^ you know whether Mt^ 
Adams d:d not, In tlw ytmr i794,' voce agahitt 
the sequestration law, and the bill for suspend)* 
lag comnaercial ifttcicouite with Qraat £^Kkai|tr 
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i^»d fOH f tn ftate tli'e proceedtngt on the 
leeord. fo as t<y ihcw any error, and 1 
Aall be the first man to grant you the be- 
liefit of a new trial by gra*^ iqg yo^ a 
writ of error, in the fupreipe court. It 
is on thefe grounds, that 1 reject the evt* 
4ence of the g^Qtleman. 1 he very argu* 
s»ent affigned by the young gi^nt'eman, 
Who fpoke last, has convinced my m nd' charge? I he opinion ^ivcn by the coufc, 



my brother jodgt Grifl{n, cpciears with 
ipe in opinion. 

The couiifel for %}\e traver er, agaio 
4e(ired (o b<; heard QO ^^c ftibject. 

Mr. Hay fpofce thus. The que(lio« 
before the coun is, whrt'her chisevi.tence 
goes CO prove the truth of the whvh 



that I am right. 1 Kir ofiered te <itimony 
has no direct and proper applicati^vn to 
the iffue— it would deceiye and mislead 
the jury ; an argumentative justification 
•f a trivial, unimportant part of a libel, 
would be urged before a jury, as ^ fub 
ttaotial vindication of the whole. Yqu 
would, by miflcading the jury nnder fuch 
illegal tfnimony, destroy public treaties, 
and public faith ; and nothmg would be 
more uncfrtain than law were fuch an 
illegal cxctife admitted in courts of la^* 



I underftand to be, thwc evtiitnce^donoi 
be |irodi|o^ by the traverser, to prove 
the tfuch of 9 pirt of ^ charge ; bui if 
evidenee cou d be adduced co provt tha^ 
whoi^, then fuch ev iJencr tyould be ;id« 
ipiflibie, One fpecjiic charge is iwo-totd : 
thdC the ptefideqt is an aritto^rtt ; and 
that he proved ferviceahie lo rite Biiufli 
intereft* Thefvid^nce, «ye fupp«'<V, wij 
fupport this charge, we ^ith lo pri'ne tiif 
Uuth of the whole chargf it we can, 
though I do not know {hat it is in oy|( 



%ir %.v t- 1 r . J *i. * -. L- power. The evidence, we have reafon to 

Mr. Nicholas fuggcated that it m eh^ T ,. • ' c a* .^ • ^ - .u . i.- . .* 

' *• ^ t r c believe, croes hrft to pro\e that he // a« 

e p oner to prove one part of a fpec-hc • ... ' * j / nf u '. i. jj «-. -: 

arttlocraCy and fecondl]^ ih^t he i/}^ provt 

ferviceable 'o the Btiti(h intcreH ; il the 



|>e p oper to prove one part of a fpe 
fharge by one witnefs.. and aqotber part 
by another, and thcrf by ppyc t\\p ch|rge^ 

Judge Chafe, in anfwer, rtpea ed fome 
•f his former a^-guments, and added that 
the very argunnent fugcjestcd by the y^ung 
gentleman who fpoke hst, convinced his 
■nindy'thii it would be improper to admit 
the testimony now ofieied to the coqrt ; 
that to admit evidencCf which went to an 
argumentative establiOimiint of the truth' 
•{ a minute part of the cliarge, by one 
witnef«. and another minute part by ano- 
ther witnefsi would be irregular and fub- 



t<;ftimony nvjil ip fad p,rove l+iefc two 
gointD, vjrhatever may be the coin on of 
the fourt, I dp not hef|tate to hy^ rhaf 
in my CRinfiation, it will fully excufe 
and jufliiy the traverfcr ; if we can 
prove that the prefident has avowed ariAo* 
cratical fentimencs in converfationi an^ 
that he ^id in real ty^ prove faithful and 
ferviceable to the Briiifh interefl, the. 
Iraverfer muftbe acquitted of this charge,. 
As to the firfl part, I can provj^ by the 
words of Mr. Adami, publiihed bv hiai 



▼crsive of every principle of law ; that fplf, in his bbol; called a defence of th^ 



it had no relation to the iitue ; that it whs a 
popular argument, calcnlnted to ^epc^Tf 
the people ; but very incorref^. 

Here judge Qrifi[)n ^eing called upoii 
^y judge Chafe to deliver h s opin on on 
the question before the court, declared 
t[hat he concurred with his brother judge. 

Judge Chafe then •bferved-— this is a 
^w dodtrine, nculcated in Virginia. 
You have all along mtftaken the law^ 
Und prefs your miSakes on the courts 
The United States rouft prove the puhli 



thefe things are done, you muft prove a 
ioftification, and this jyftificatton mutt 
be entire and complete, as to any one 
fpecific charge ; a partial juftification is 
tiii4>Mfiblq. I nxn Aappy to 6ad, that 



American condicutjons, that he ihspks a 
government of three parts, a king, lorda 
and commons, the beft in the world«. 
Sp.ppofe in addiciqn to this, it could be 
prove>l»*thac a law puffed the hcafe of 
reprefentatives- of the United States, , to 
fequefter Brittfh property ; and fuppoff* 
that on< haif the fehate of the Uniied 
States, were in favor of it ; and t^^t the 
pqlicy of paffitig the law, was advocated 
by f hf. heri and wifeft men in this country, 
who have the fame pretenfions to patriot* 
ifm and virtue, that Mr. Adams has, but 
cation, and the fallacy of it. Wheix that t s paiTage was prevented by ihe caft« 



ing vote of Mr. Ajdams as fpeaker of the 
fenate, would not the traverfcr be juftified 
as to this charge ? Would it not denon- 
(Irate, that he proved ferviceable to the, 
fiiiudi iotereft ? By tiic aafwcxs \9 ^ 
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M 9n6 third qacftioDf i we expeA to prove 
koth ihefe points* 

Here Mr. Nelfofl bbje^ed to the in- 
hodudion o fuch tcrUimdny^ at being 
ahogcrl^rr ifiadmiffihle ; that gcfitlcmen 
b»gh to reflect that if fuch evidence 
Is this was to he r^<*eivedi any other 
irftiinony, however irregular ot improper, 
toightalfu be admitted ; and pariculariy 
that it would be a departure trom the 
i tverfalprtncipil of Ihw, which required 
the produ^tioti of the belt ttftimony, 
which the isature of every cafe Admitted^ 
^d that the journals and records of coii- 
|;Tcfi, were the heft cvidcA r of what 
vute« had been given on ztiy fubje^ di(^ 
ItiiTed before ihdi body; 

. Judge Chafe then addrefled himfelf to 
Mr. Nelfon,' thus** Bring very much 
fffftd by the ioiing gentlemen, who de. 
fmd the traverfer, to admit thii teftimony, 
] was going to recommend to you> to 
])crmit thofe qoeftions to be put to the 
«iinef», though they are certainly irregii. 
Xir, I wiih yom could confetKt that the/ 
' ould be projpotfoded* 



Mr. Nelfon declared that Ke did not fe^l 
■iffifelf at liberty to confen^ to filch » 
jeparrare from legal principles^ 

Mr. W'rt tKeh rofe and addreffed tBe 
JBry— He premifed th«t the fituation of 
the defendant and his counfel was ex- 
tremely embarrafling ; that as rilr; Ca4- 
lender had (>een presented, indited, a^- 
ftfted and tried^ during this term» he 
had not been able to prcx-ure the tellimo- 
«y eflential to his defence, nor was his 
Cronfel prepared to defend him ; and he 
fafinhated that the condud of the coorr, 
irjs apparen ly precipitate, in not poft- 
poaing the trial until the next term. 

Judge Cha(% told hio! he muft not refled 
kn the cottrt; 

Mr. Wirt explatned-^that hta objea 
%is not to reflet on the court, b^t to 
apologise to (he jury,- for the Wesikpcfs 
iif a defence which he was about to make* 

The judge, after obferving that his 
>pofo<»v included thi very reflection he 
Imid, cold him to proceed in his caufe. 

Mr. ^Virt. Gentlemen of the jury, 1 
tm fteTeiitcd firom cxf kining to yoa the 



caufes which hare confplfrd to i^eak^(t 
our defence, and it is no doubt right^ 
that I (hould be prevented, as the courjt 
have fo decided : permit me then, gentle* 
men, to pafs on abruptly to the law^ 
under which we are indited* You will 
find that a material part o your enquiry 
will relate to the powera of a jury ovef 
thefnbjed committed to them, whether 
they have the right to determine the la w^ 
as well as the fa^. In Virginia, an aft 
of the aflfemhly ha< adopted the commoil 
law of England-^that common law, there, 
fore, pddelTes in this flateall the energy of 
a Icgiflacive aCl. By ah ad of congrefs^ 
the rules of proceedings in the federal 
courts, in the feveral ftares, are directed t« 
<foDform to the rules of the ftatesin whtc|i 
fuch cOufi mfay be in feflion ; by that adl 
of con^refs,' it is therefore provided, thai 
the pradice of the courts of Virginia 
fliall be obferved to this court : to afcer. 
taint your pewer therefore,' as a jury, wk 
have only to ref^r to the common law of 
England, urhik:h has been adopteil in the 
laws of this ftate. And which defines the 
power! of juries in the (late coart». By 
the common law of England, juries pofleft, 
the power of confidering and deciding 
the law as well as the fa^, in every cafe 
#hich may come before them; I have no 
doubt but I (hall receive the corrcdton of 
the cou'tj^ if I ain wrong in thefe pofi. 
tiontf; If then, a jury in a c^Hirt of the 
ilate should have a ^ight to decide tKe 
law and the faft, fo have yoo. The 
federal coiifiittition is the fupreme law rf 
the land, and a right to confider the law,- 
is a right to confidef the conftitution :. if 
the law of congrefs under which we arc tn« 
didted, be an infradion of the eonftitution^ 
it has not the fofce of a law^ and if yoi& 
were' to iJnd the traverfer guilty, under 
foch an si&i yoo #ould violate your oaths. 

Here Judge Chafe interrupted hire, ai^ 
fpokc ihai :-r-Talce your feat fir, if you 
pleafe. If I underfti<nd you rightly, yom 
offer ab argument to the petit jury, tocon^ 
vince them that the flatute of congrefs, eit« 
titled, «• An aftj &c." commonly called 
the fedition law^ u contrary to theconfti.. 
tation of the Ui.ited Siatcd, and therefore 
void. Now I tell you, that this is irre. 
gular and inadmiffible ; it is aot competenc 
to the jury to decide on this point ; but i^ 
f94 addieft ]roiirrel?et> gentlemeo^ to cfit 
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fioifrti they i^itf with grett pkiCare hear 
Mny reafons you may offer, to (hew that 
the jury bave the right contended for,*- 
Since I came into the commooMrealth, lun. 
ierdood that rhia quelHon would be ftarc 
tdf an4 that the power of a jury to deter, 
fbine the Validity or huirfty of a law; would 
be urged, I have» therefore, deliberately 
ifOnfidered the fuHje^; and I am ready to 
exfSUin my reafocis for concluding that the 
igtiit jury have not a right to decide on the 
ionftitotionality of a law, and that fucH i 

C»wf r would be ektremely dangerous.—- 
ear my wordt, I wi(h the world to know 
them, my opinioil is this icTult <if diitiir^ 
lefledion; 

Here bt rtni part of i \6ng ojiiriidn; to 
Aiew that the jury bad not the right cod- 
tended for | after which, he told the coun.' 
fel for the traver(er, that he would hear 
with {deafure, any arguments which could 
be urged, to ihew that he wai miHaken; 

Mr. Wirt, I (Hill iate to the coutl. 
in a few words, the reafons which hav6 
Sodttted me to aAcribe this right lo the ju» 
ty» They are fworn to gite their verdi^ 
according to the evidence, and the law ii 
evidence— if the jury have no right to con. 
fider the law, how is it poflible for them 
to render a general verdict ? Suppofe'^ for 
example, an indictment for murder — how 
<fan the jury pronounce a verdi^ of guilty 
dx not guilty, if they have not the right 
as well of afcertaining whether the fadt^ 
Have been committed, as whether they a. 
gnotfnt to a breach of law ? Thtsdodrine 
IS too clearly eftablifbed^ to requite the aid 
of authorities. 

Judge Chafe. No ifian will deny yoiji- 
law — we ail know that juries have the 
right to decide the law; as welt as the hA 
~and the conftitation is the fupreme law 
of the knd, which controls all l^ws which 
Are repugnant to it. 

Mr. Wirt; Siace then the Jofv havi a 
iight to confider t^ie law; and fince the 
tonftttution is law,* the conelufion is cer^ 
tainly fytlogiftic, that the jury hate a 
xighi to confider the oooftitatiein; 

Judge Chafe* A «o« tequltur, fir*' 

Here Mr. Wirt fat down. 

Mr* Nicholas then addrefled the court. 
I am fo much under the influence of duty, 
tbar though' I am in the Aodt fiiia'tion 
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witit the gentlemari who ptttma die i 
and though the court feem to he imprclTea 
with the opinion,, thar the jury have no 
right to determine on the conditutionality 
of an adl of congrefs, yet arduous as the 
talk may be, I (hail offer a few obferra« 
tibns, to (hew that they have this right» 
1 intend to defend Mr. Callende^ by iba 
^ftabltfh mem of two points. 

,. Firft, that a law, contrary to the coft. 
Hitution is void ^ and fecondly^ that ch^ 
jury have a ^ig^r to confider the law and 
thefa^. Firft^ it frem<t *o,beadmiited oii 
all hands^ that when the legiflature exer« 
cife a powernot given them; by the coiw 
ftitution; the judiciitry will diiregard their 
a6^s. The fecond point, that the jury 
have a right to decide the law and the faQ, 
appears to me equally clear. In the 
excrcife of .the power of detenjain. 
ing law and fa^^ a jury cannot be* 
controlled by the court. The court have 
i right to inftruA the jury,' hut the jory 
have a right to a6t as they think right i 
and if they find contrary to thedire^ioni 
of the court; and to the law of the cafei 
the court may fet aiide their itrdift and 
j^rant a new trial. 

Judge Chafe: Courts do no^ claim tfke 
fight ot fetting afide the verdift in criaiiai 
al cafes. 

. Mr. Nicholas. From fhis right of thl 
jury to confidc^r law and fa^ in a. genera^ 
verdi^, it feems to follow,' that coisiifel 
ought to be permitted to addrefs a jttry on 
the conftitutionality of the law in quefttoa 
— this leads me back to my firft pofirioib; 
that if an a^ of cohgrefs contravene tbe 
conllitution of the United States, a jury 
have a right to fay that it is null, and that 
they will not give the eflScacy of a law to 
an a^ which is void in itfejfi believtog 
it to be contrary to the conftitution, thf y:. 
will not convi^ any man of ^ violation of 
it : if this jury believeJ that thefeditiOn afi 
it not a taw of the land> they cannot fivid 
the defendant guilty. The CQnftttotiofr fe. 
curea to every man a fair a rnl impartial fHa( 
Ky jury,' in the didri^ where the fafilhall 
have been committed : and to preferve tKul 
facred right unimpaired, it (hould Mve^ 
be interfered with. If ever a prccedAxt 
is eftablifhed, ^hat the court can cootrol 
the jury foas to prevent them from findiitc 
i guktid terdi^i' the!^ imi^ttajic ri j^cj 
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iiHi(oq{!,w?\ich-eve^jtffiHi^gbt it of no 

value, wih be impaired, if ooc «bfoIuccIy' 
deitroyed. Juricsan; to i)e<;i4e according 
tf the <ri<tUcee of cohfctcocp an4 the la>ira 



4 

. ,Mr. H*f-rofe ^ftcr Mf« Nlcbpte eoSi 
eluded, and o^ferved.. |hat ht w^ts prepay 
red to addrefs. the court ort the extent of 
the powers of the j.ury^ in the cafe ut 



tftbecouotryi and tp i:pnttpi tjiem wo^ld b^an The argucnents, faid he, .which 1 
efld^nger the right of this moU invaluable: (hall urgCi I (hall addrefs to the courr^ 



4odc of triar. 

I have undcrlTood that some reliance 

luuild be placed on two dccifiolis pf t(ia 

coumof tfiis (lice, in which they deter. 

niacd two aAs of our legiflatur^ . t6 be 

tViconftitutionil ; but when we .coine to 

apjiize ihcTe i^ciHonsj they will ngt au^ 

tKbrife the belief, rhat' the jury have not 

tfacfisht I contend for, they only prova 

t^iit.thiB judiciary can declare legiHativo 

afis'iobe unconftitutional ;, they dp not 

uovethat a jury may not have a fitnilair 

power. — \tx the cafe of Ka:rpcr vs. Ffaw- 

^ips, they refufcd to qarry into effedt. a 

liv which gave the diftridl courts a right 

togrltpt injunctions in certain cafesj be:. 

caufe they thought it uncon(}itutiooal» 

JDd that the courts had no power to' ad, 

andcr the law : that .carc^4id -^^^ ^"^ on 

1 relative view of t^e power and connec- 

ttoQ.of a court and jury ; it ,was a. qucf- 

jy» whether the cports would exerciie a 

farticolar jMrifdifVion and carry into cf* 

fitd, that a^, as praClifed by the juilges 

incBancery, but tney never decided chit 

ai^ry had not a right tQ determine oh 

lS| cpnultutionality of a law^ nor could a 

ioellton ibout tKis right' have arifen in 

; ihaTe two cafes ; the court faid that the 

Jodiciary were not bound ko carry intq 

cicAan uncooditutional law. I do not 

faj^rtltt nght of the court Vo determine 

tie law^ but I deny the right pf the 

wi to CGfbtrol the jury ; though I have 

Jot beilowed » very particular attention 

|lQthts lubje^l, I am perfedly convini:ed 

I'thc jury have the right I contend . 

; and confequcntTy that counfel have ' 
ight to addrefs them on that fabjcfl* 

The aft of congrefs to which I have ai- 
led^ appears to nave given to the jury 
I power of deciding on the law and the 
tt; and I truft, that when this whole 
cftion conies into con^de'ration^ the 
' c will fuflTer the counfel foir the t'ra. 
— Icr to go on to fpeak to the jury, fub- 
i6 the diic(^ion of the court. . 

, 



iiot wifhing to be heard by the jury ^^ or to^ 
be attended to by the numerous auditory 
now prefent. A queftton of great im^s. 
portance depends on this decifionj much 
of the public bappincfs^ of th« public 
peaot) of the public liberty^, depends -oit 
the hnal,dcci(ion. whiqh (hall He pronoun. 
ced on this fubjev^, I entertained doubti  
at firfl^. but f ca)m and dUpaiHonate tv^ 
quiry, and the mod temperate refiedvor; 
have led me to believe and to fdv, that 
the jury have a right to determine eve<ry- 
qiieftiontwhicf) is neceOary to determine; * 
before fenicpce is ppnounced upon, the 
traverfer. I contend that (he jury have 
^. ^^'i^^. 'o determine whether the writ, 
ing charged in the indidlment to be faife» 
fcandaious and malici9usi h/i a libel or 
not^ If this que^ioo (houUL ^e decided 
in the aiErm<itive by th^ court, I (hj^t ^n. 
dcayor to convince the jury, that it is not ' 
a,libel, becaufe there is no law ii) if'orc<; 
under the government of the Unied 
States^ which defines what a lib'el is, .pr ' 
prefcribes its punilhmcnt; It is an uni. 
verfal prin^ip^ of law^ that qtieftio s.of 
law beidng to the court, and that the de- 
ciflon of fa<^s belong to the .jury ; but a 
jury^ b4v,4 a right to determine both lavr 
and fail in all cafes. 

Here judge Chafe aCked Mr. Hajr, 
w nether he nleaht to extend his propoft* • 
tipn to civil as well as criminal cafes. »nd 
told him, that if he did> the law was 
clearly other wife. 

Mir. Hay anfwered, that he though.!^, 
the proportion univerfally triici but it 
was only neceitary for him to prove it u> 
be true m cafes of a criminal nitare. 

Judge, Chafe again interrupted ^fr. 
H-iy, and briefly expreffed his opinion of. 
the lawb And then Mr. Hay folded up an4 
put away his pa]:>ers, fceming to decline, 
any further argument. , 

Judge Chaff requeued hiai tpconejnoe 
his argument, and added— ^' pleafe tu 
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ptoceed^' and be aifured tbit joa will Mt 
be inrerrupced by nie.'* 

Mr. Hay refufcd to proceed. 

Judge Chafe obfervedy that though he 
thought It hit doty to ftop the counfel, 
when miflaking the hw, jet kedidn&i 
rnlih /• interrupt them improferfy ; iHat 
there was ho occafion to be captious ; arid 
concluded thus, *' adt at you pteafe, fir." 

And after declaring that he wi(hed the 
lentimetitfi and opinion wKith fa^ wat 
about to deliver to be pdblifhed and known 
to the vorld^ he read in opinion (hewing 
that the jury had not a tight t6 determine 
on the conftitattonality of an aA of con. 
grefs. 

After the judge had pronounced thit 
opinion he explained the iffue to the jury. 
He faid that the fa^ of publication oanft be 

i^Toyed, and it rauft appear to be falfe, 
ieandalout and thalicious. He then ftated 
the length of time in which Mr. Adans 
bad been in the fervice of his country , and 
the eminent fei* vices that he had rendered 
if^ and added that he was extremely happy 
that Callender was not a ni^tive American; 
The jury then retired; and after an abfence 
of about two hours; they returned into 
<;ourt alid pfbOobnced a f erdidi of GUlli- 
TY. 
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t>atfij Rihttf/w hrtift^eiitm'atd by Mr. 

R'andtilph. 
, Q^ Did you fee any other confnltation 
between the judges' than yoii hav^ tnen. 
iioned S 

A. I did npt oh/erve more; 

Q^ Have you not for a long time been 
an attorney and alfo a profciuior ? 

A. I have pradiced law for more than 
iitteen years, and am profecutor in tvto 
diflri^s, having criminal jurifdiAion. 

Q. What is the m.ode of proceeding in 
criminal cafes, not capital ? . . 

A. Moft of the mtfdemeahors which 
are committed in thofediftri^sareafi'auitt 
and batteries; The firft procefs is a 
luromons, and a pon the return of that, if 
the party doc^ not appear, then a capiat 
iiTues. I do not recoiled but two cafes 
when imprifonmehr was the puniftiment 
and the parties were in conrt. One of 
them was a confpiracy to poifon and the 
other an attempt to burn a houfe, and both 
^^n^f>(iiiilhed with fine and imprifoAmenr. 



Q;^ When ilie fnmaona it VSo^ wttmk 
it it returnable ?* 

A. To the next court. 

Q;^ Have yoo ever known aa inftanct 
when a party wai ruled to trial at the fifft 

term f 

Ai I hive known cafes of felony tried 
immediately after the prefentmcnt w.ai 
found, 

Q^ Have you known any cafe Ufa AM 
felony fo tried i 

A. I never have, 

Q^ Did you hear any offeri on the part 
of the court, to poftpone the trial of 
Callender ? 

A. 1 came into coorr at the conclufioAii 
of the Uft motion for a continoapce* 1 
therefore did not hear it. 

Q^ Is it in the power of the eoort te 
ilTue what procefs they pleafc ? 

A. I not only think it in the piowrr^ 
but I think it the dtity of the courc^ to 
liTue what procefs they cOocetve to bo 
moft j>roper. 

Q^ In thofe two cafes which yoti have 
mentioned, was there any motion. to eoa* 
tinue rhe tmiti f 

A. I do not recoiled that there was. 

(2^ Did the parties appear by coonfel 1^ 

A. They did, 

Cll^ In w hat manner were they p^oceUc/i 
againf( ? 

A. The one i^as proceeded againft 6^ 
an information and the other ^ indiA* 
toent. 

The court then adjdurned. 

. MoKiAT, February i8, i96f. 
. The court being called as ufoal, MU^ 
Randolph faid he wished to crofi^x^mimk 
WtUlam MartholL 

f^iii'tam Marshal!: 

Q. Have you ever known an inflaace of 
a court's adjoum;ng for more (haJi ^rdtf 
day to day ? 

A. I have never kho#n the eife^it 
court to adjourn longer but once, ai>d thai 
was from a Tuefday to the Satu^dajr 
following; The gentlemen of the hai 
were then engaged in the fuperior comt 
in Richmond, and the adjoDfrnmenc tdok 
place to accommodate them. I have nevet 
known an inftance of an adjournoacoit 
taking place and another coorc being; 
held In Uie intermediate tim^,' 
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$»^i9Msfy Mr. Harfet. 

We have heard much of the political 
duTadco of « number of gentlemen ; 
Jrhit vas the f olitifMl; char^iCler of,Mr^ 
Nelfooi the attprniEf » at the, time CalJen. 
der tirai tried i . 

A. He was oppofcd to the thitn adiain. 
ifratioQ, 

Q^ Hive >[oq known inftancei where 
i^ coans have decided, before judge 
Chafe went to Richmond^ that the ^ate 
taws, did not govern in the manofnr of 
l({effii>g the fine 7 ' 

A. There had been two indancei of in- 
di^ment before the tri;il of Cailendec^.one 
before jtidge Iredell and lie other be ore 
m^c Wiifon, and they both decided that 
(he court wQu<d adefs the fine. 

Q^ ip what planner did they mention 

A. The jVy weye about to be fworn, 
aid the (late law was mentioocd.| but 
jttdj'^ WiJfon immediately 4 dared that it 
«<ii the province of the court to a^efs the 

te. There was no vcrdid* in this cafe, 
r there waf, in the ciife in which judge 
Iredejl prefided, a general verdid of guilty, 
but the judgment was afterwards arrei^ed 
brfoiqe detect in the indictment. 

(^ Did the cunnfei contend for the 
9|ht of the jury to affcfs ihe fine ? 

A, Tlie point was mentioned h/ thp 
coaofeli but was not argued. , 

^ Are you not profecotor of the court 
bekTin Richmond ^ 

A* 1 am. 

Q^ Have you oof known « c^piaf tQ 
bsvc iflued. in cufes of mifdemcanor. and 
W caofe tfied at the ^rfi term ? 

A. I recoiled a capijs once to have 
Vaed ; bat *he caufe waa not tried at the ' 
irft term, I have Repeatedly tried cafes 
tf s^ifdemeaqors at the ^rft t^rm. 

Q^ Did yoq try any of them when a 
Action was made for a continuance f 

A. Generally whet) a motion was made 
W i copttnuance I fuffered it to take 
|lsct ; but I ncrvcr confidered it m 4 
tetter of light. 

. ^1% the c6ur{ you fpeak of created 
byaoad dt the legiHature ? 

A. It is. ' 

Q. Do yoa recotteA an infiance where 
I'flotioa wat mede {pr »iContinQancC| «ild 
mikp orfc tf led afc tii« firft ttrm f 



A. I do, it was the cafe of « in«A wh* 
W^aa pefented for receiving a hoglhead qf 
tobacco out of a dray driven hj « negro, 
41 tnotion waa (nadf fof .j( pc^Rtinnaoce, bv| 
It was r^tqfed, and the jpry fined him one 
hundred dollars, and th^ court feaccn^4 
liim to be imprifon^d for fix loqiiths. 

Jamet Wmchefitr examinti \ji Mr, Harder. 

Q^ Is it not the pra^ice in Maryland 
to adjoiirn courts ? 

A. it has been a con(lat)t p^a^ice ever 
fince I l}ave been acquainted with xfi% 
courts for them to adjourn to any time 
they thought proper. I was a fhort time 
clerk to the circuit coqrt of Nf^ryland } 
1 w.as afterwards a member of tbf bar. 
and, fince the year 179S, have bce^ 
diili^i^ judge, and I have never heard tbeic 
ri^ht to adjourn difputed. 'The ftat^ 
courts of Maryland are in^thc coa(la;i^ 
pr ^tice of adjourning. 

Q^ Do they try caufea at the adJQurne4 
courts \ 

A* Certainly they do ; but I have 09 
recoi lection of fiecing a crimina^ tried at 
one of them. 

C|^ J)o you not kno^ fhat jud^e Chafe, 
cuice adjourned the court ip Maryland and 
wen (to hold a court iri Delaware f 

A. I think I recoU.c^ that be once did* 

Was there not an adjoucnmept of thp 
court from May to Doccmber I 

A. There was. . . ^ 

^uesti$j^ by Mr* R^iadclfb, 
.Have you ever known any oth^r of thfK 
judges of the circiii^ 9011^ I bo (k> ^h ^^t 
cept judrge ^hafe ? 
-> A« I do not K col le^t» 

JVUHarnRi^nuU tj^am^ed hjf Mn* Harper^ 
CJL* is it not the prii^tipc for the circjiit 
courts to adjourn f . ^• 

A. The firft time I recoilcft thr fubjeift . 
to have, been ^if^uiTed waf when Mr. Jay^ ^ 
tbc then chief jgilice, prcAded. Sqmc 
occafion produced a wi(^ for an adJQDrn* 
fluent. The judges called me up to tha 
btnch aiHl rcquefttd 190 to-examine whe« 
tl\cr they had' the pow^rto, do it. I ac»i 
CQrdingly exami^d (l)e ad)^ <of coogreftt 
aci(i,told the court that i(^ my opinion they 
had a right to adjourn, aa. the length of 
tlieir itSsLoa was not limicad by law, 4^4 
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both t^e jacfgcs were of the Cair.c opinion, 
*f he next inftaince that I remember, wis 
in the year 1795, when the trials of forae 
of the infurgenrs lafted until 3 .or 40'doc^ 
|n ihemprning and the court did not rrcct 
the next' day. ft the' year 1804, on n.y 
inpt ion, 'judge Wi»fhington afijodrnfcd the 
^purt trom M^y until fome day in July. 
^Tiestlon by Mr, Hopk'in/ott. 
Wiis ifrtot conrenVpiatcd to adjourn the 
^urt \z\\ fummcr until January ? 
''A. It was contcmpiarcd, provided thf 
fcYpr (hpuW be in PhiladclplHa. 

• Mr. Uarptr. 'Previous tooureicamining 
WiT^neiTes vo prove the pra6icc of iffuing 
fapl. c> n Virginia, I muft do juftice t6 
'Mr. ^itholai. Iflaied that we (hould be 
|lble to prove that he ordered a capias in a 
^afe not capital. The record which! have 
leceiveii does npt warrant that pofition. 
V'e will novjr call JJ^r, Edmund I.Lee td 
fl^ew what has been the pradHce in (hat 
p^ri of Virginia, where he practices. 

Mdmit^ii /; Lerexam^itrJ %y Mt. Har/eri * 
^ Q4,, ^^ jist is . the practice in' Virgini'a 

vith tefpe^i Vo theid'u ng'ofprorefs iy 

A. I have pra^iccd Idw in* Virgmia 
for nine years. My praftice has been 
confined To ihV upper counties in that 
Hate, i haVentveT been public profecu* 

ibr ; but whcnevec I have been engaged 

in a criminal caf^^,' it was on the fTdc'of 
the defendant. In ihpfc cours", the pro- 
cefs in cares not caplrdl,' and where the 
party is not proceeded againft-by way of 
indr^menr,"' is \cy iffoc ^ fumm6ns. liiiro 
are feme offences which arc fried folelv 
ny inc court^ witnout the intervention 
of a ju^ry, fuch as prt^ane 1 wearing and 
fabbath-brealting. ^'Wheh* the grand jury 
prelents anofftA;^,^ fi'»''which the fine docs 
not exceed five doliarsj' a rummohs t(^ 
fdcf. There are'TouSe ofF::nces whicl^ 
may .be profecatefd-'in the diliri^ courts » 
where the penally does not exceed 20 doL » 
lafsV there 'i fummoA's ifTucs. There a^c 
fome prodeedcd ^alnft by way of infor. 
matioh, artd rhet*^ jf'fummons iffnes ; but 
in the courts' in- Whiv h I praftice, I have 
i.ever knowfi a Summons to ii^ie for the 
party to appear and anf^er to an ind<^. 
ment for any offence. The pradicc is, 
M hen I peffen is pref^nted for an indiAable* ' 



offence, 'for the attorney to fend ^,ij> an 
indidment, abd'upon its being retumtda 
true bill, a capias is ordered to iflueupoii 
the indiftment. I" have had occafion to 
make the pditit, bb^ the courts have uni. 
vc/fally determined ihat sunder the #ords 
of the law, «* other proper procefs," 
they had the power to. award a capias. 
In the dift^id courts I ffti'vc known a 
capias to iffue in the flrft inftance on an 
imttomcnr, fbranaffault and battery. 

Q^ Has not the circuit of the diffrlft 
of Columbia, fitting in Alexandria/ 
when the laws of Virginia are in force, 
determined that a capias was the }>ropcf 
proccfs, 

' AI The court did (0 dcrcrmxnc and 
Mr. Mafon, the profecuior, has oni.' 
formly' ifiueti a capias oh all indidable 
offences. 

Q,. I« not a capias the only mode of 
arrert in Virginia f 

A. I have never known any other, " 

Q^ WKcre did Mr. Nelfon, the late iU 
torney, of the di ft rift of Virgitlia, te-* 
fide? ' 

A. He refided in York county, 
* '  '■' -i: ' '  

Edmund /. Ln tro/s- examined hj Mii* 
'■' ' ' 'l^ajidolpk. ^ ' ^ 

T 

^ Q^ Did you ever know a capias to ifToc.' 
upon a prefentment ? 

A. 1 nevcr'Jid. 
' Q. At what time is a c%p!as rctuina- 
Die r 

A. Xh^ f^c^ft coujft., 
_Cii, Is bail demanded ?. 
A. It is. .*" 

(^ Ha'-e you be-n^ ipiiph cngaced in 
criminal profecutions ? 

'A. Only in the county courts. ' 

Q^ Did" you ever hear o( a bench war* 
rant in Virjjmia f 

A. I never have.; 

Q. Have you'cvcr known a man to' be 
taken lip on i magiilrate's warrant and 
held to bail ? ' " * • . - . 

A* r have in cafes of aflfault and bat- 
«cry.. 

Gunning Bfdford /luorn and ex^mijifd.fy 

Q^ Jud^e Bedford, 'W4 1 you on the bendi 
with judgeCbafej^ata eircuit court bpM.I^ 
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ikm G»ille, in the ftate 6f Delaware, in 
June 1800 ? • 

' A. 1 was prefcnt »xi<\ fat as one of the 
judges on the 27th arid 28th of June, 
1800,-at thecirctth ceurt M\d at New 
Caitic, at which court judijc Chafe pre- 

m<u  •  •-  

Q. What were 'hecircttrnftanccs which 
took place at the court ? 

A* On rhc morning of the firft day of 
the coorr, I believe, I ar ivcd at New 
Caftic, about half fin hour before judge 
Chafe. T'he coort mer, and the grand 
jury being charged hy judoc Ch-^fc, re- 
tired to tfvcir roono. After being there 
•boot hartf an hour, thev returned into 
kourt, and bping afked by the clerk whe- 
ther they had rny prefemmenis or bills of 
iwii^merir, tliey ahfwered in the negative. 
The court rhen called upon the attorney 
taknow whccher he had any bufinefs to 
by before the grand juiry, and the reply 
Was that he had none. The grand jury 
tben a&ed to be difcharged. Judge 
Chafe obferved that it was not ufual to 
iifcharge the jory (o foon, and turning 
iotmd immediately to me, he faid, *< Mr. 
Bedford, what is .your ufual praAice 
kre, with regard to difcliarging grand, 
jwies.^' I relied that it depended on 
*llebufinefi which they had to do. Judge 
fhaie thio aditreiTed Wxmitli to the grand* 
jwy and faid, *• but, genilcmcn, 1 have 
^i> informed that you have in this ftate 
^feditlous printer who is in the conftant 
Ksbit of abtifing the government. His 
larac if — bat perhaps l may do injury to 
the man by nSentioning his name. Have 
JN» ever attended to this fubjcd ?" The 
l^afid jury anfwered that they had nor. 
}<^ge Chafe obferved that it was their 
^My to enquire) as he had given them the* 
ftdlrion faw in chArge, and if there was 
wy troth in what had been told him' it 
♦m their duty 10 enquire into it. Judge 
Ohafe fonhcr obfcrvcd, that ii was high' 
I <inRe that thefe feditious printers (houid 
l^.corre^ed, that the happine^, honor 
*d prOfperi'ty of the country depended 
^it. He then aflced the attorney whe- 
ifcr he coul<^ procure a file of the printer's 
I*pen. Some perfon at the bar obferved 
i^it he coold. The judge then afked 
^r. Read whether he would look over the 
f^ 4ttd fee^ by the next Atorning at ud 



o'clock, whether there was any thing in 
them. Mr. Read replied that he would. 
Judge Ch.ife then told ihe grand jury that* 
(hey muft attend next morning at ten 
o'clock. They complained at not being 
difcharged and fatd tha^ it was a bufy 
fcjfon, but the jadge faid that the bufi- . 
ncft about which hehad fpoken was im- 
portant and he coiild not difcharge them.* 
Other bufinefs was llicn don^. and the 
court adjourned. On our -way to our 
lodgings, I obferved to jjidgc Chafe, 
•* why my fiicod, I believe yba do riot 
know where you are, the people in this 
place arc not well pleafed with the fedi- 
tion law." Judge ChaTe'' replied, '* my 
dear Bedford, no matter where we are or 
among whom we a re, we mull do our duty," 
We went Into court the next day and the 
grand jury after being called over retircJ 
to their room. In about ^n hou^ they re- 
tamed and obferved that they had made 
no prefentment. Judge Chafe then alkeci 
the attorney whether he had found any 
thing in tlie file of papers, who replied 
that he had found nothing except a piece 
againft the judge himfielf. Judge Chafe' 
replied^ ** my (hoolders are broad enough 
and I can bear any thing againfl myfelf,' 
but where there is a violation of the 
laws^ then will I interfere and have tho 
offender punifhed.*'* The grand jury wcyc 
then immediately difcharged. 

Q^ Did judge Chafe Ct^y any thine 
about a feditious temper being manifeilea 
in Delaware, among a certain defcriptioa 
of people ? 

A. I have no recoil e^ ion of any thing 
of that kind. I have turned tny attenciot^ 
to the fubjcd^ evcrfince I fiw the depofu 
tion of Mr. Read, which was taken laft 
winter for ihe ufe of the houfe of rcpre- 
fentatives, but I cannot recoUeft any 
thing of it, The con verfa tion which' 
took place on the day of the tranfaillioa 
between judge Chafe and myfelf, makes 
me believe that I could never have heard" 
thofc exprcfllons, becaofejif I had I fhould' 
not have told him that I believed he did 
not know where he was, becaufc thofc 
expreflions would have (hewn that he did« 
I faw a publication in- the *' Mirror of tht 
Times," (the paper which had been ex- 
amined by the attorney) on the fourth of 
J«1y iSoOj which contained a ftatemcnt 
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^ the tranfaftioo* I thought the f«6U 
were much exaggerated^ but there was 
not one word in the publication 'concern* 
iiig the ^* feditioov temper," which hat 
been mentioned by Mr* Read. 

Q^ Was there any commanding in the 
nanner of judge Chafe to thp attorney { 

A. Thpre waa more the ofual ouoper of 
a court to the pfofecutor. 

Q^ Wai the title of the paper mention. 
ed by judge Chafe I ' 

A. I believe not, I believe i( waa 
mentioned by me when the attorney waa 
lequeiled to procure a file of them. 

Q^ Was not judge Chafe warm I 

A. He generally exprefles hirofelf in a 
frarm qiapner^but I faw nothing unufoaliix 
his manner on that day. 

Q^ Did not an nnufaal cpncourfe of 
pFOple attend pn the fecond diay ? 

A« I believe there was mor^ tha|i 
nfoal. 

Q;, Did not judge Chafe afl^ whether 
there were not two printers ? 

A. He did. when he fa id that perhaps 
he might do the man an injury. 

Q;^ Do you recoiled judge Chafe'f ti^* 
preffions on that occafion ? 

A* They were very much in thcfc. 
terms, '' perhaps I am going too far, or 
i may do the man an injury, have you not 
^Vo Rrinters ?" ^he ^nfwer ^as in the 
afiirmativf[f 

Q^ Has it not been the praftice in the 
circuit court of Delaware to difcharge the 
grand jury on the firft day of the term I 

A. It is the ufuai pra^Uce. 
> Q^ Did not judge Chafe obferve when 
faking of the printer, <^ that if report 
md not belie him he came under the fedi« 
lion law" ? 

A. I did not hear him fay fo« 

Q^ Did you not hear judge Chafe cof«. 
plai(',that while he could not get any print- 
er indited in Delawarci that in Virginia 
he could not only get them indided but 
conviAed and poniflied ? 

A. I do not recoiled to have heard any 
fueh expreffions. I have fome impreflion 
on my mind of hearing judge Chafe ob. 
ferve' in a public company ** that it was 
fard he C9uld oat get a fiAgjie aaQ indi£|ed 



in Oelawaiv, while, ke eentd in eveqr 
other place ; but this obfervatton wat nof 
ifi the l4nguagc of compUint nor was it 
made to me^ but w|s oiade by judge Chaff 
in a pubiic an^ in a jocular manner. 

If if Mas Fmudjke /v>orn and ixgmimd ^f 

Q. Was yp)i in the circuit court at Neiv 
Ca'ft e in the inonth of June iSqo, and 
what took place ? 

A. I attended the circuit court heldaf 
New Cafile on the ayth and al^ih of June 
1800, as one of the bar. 1 wis not prcieol 
the firft day when the court was opened 
but came in ^hiie *he judge wat deUver«i 
ihg a charge to the gr^^nd \^x\ • Afcec 
this the grand jury rehired to chtir chains 
ber, they were th^re but a Ijttle whiif| 
when thty r^turi^cd into cour*. I have n0 
diftina recoMectiop of a queftion being aik^ 
edthem by the cierk, 1 believe I wa* ouf 
at that time, i came to the bar while thcif 
irasa paofe, wheo judge Chiifc obferved 
that finee he had come to the^ate, he ba4 
been informed that there was a feditip«ft 
pripter among them, •apO he conceived if 
his duly to c^ll the attention of the gran4 
Jiury to the fobjeftt He appevred lo b« 
proceeding to ftate the n^me ot the printer 
hut he did por, whether he faid th^t \\ , 
might be in^projser for him to mepfkon tb^^ 
r^ame, or that he might do the man 10^ ^ 
juftice, I do not remember. He ibeft 1 
turned and alkcd the attorney wheiheij^ J 
there we?e «•« two primers in the ftate^;. \ 
who replied that there was. Somecoovrrf^ j 
tion then enfued : the fubttance was coiweriwi j 
iog an enquiry into the fubje6. '1 hejud^i^ a 
aiked the attorni^y whether he couid nc^« 1 
procure a file of the papers ; but i did no^ j 
hear himnscnrjoQ the tide, honne ptffttat' 
at the bar met^rioned vvhere a fie coiaUt.^ 
be procured, and the attorney faid tbar 
be would examine them, by the u^iX 
Hiorning. I th^n heard fomeobfervaiseMtifji 
among the jury about being difchar^c4jp»l 
and they requeued the court to difch»rg^ '^ 
tbetQ. Some of them ttated that they^ 
were farmers and that it was a bufy feafcHa» J^ 
Judge Chafe faid that the 4)ufinefa Xf^' 
which hehad called their attention w»s w| 
confiderable iirportance to the community/ . 
aod he could not difcharge th era until tk^f 
lyxt daf) This ia ail V^x I fccoUtft m^. 
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Imi iAtn fhei an tlut dsy. I #i]I not 
pmeod to fay th^at I have ufcd the 
JMjrlngeof the judge. 

Qs, Did f 00 hear any thing ahoot t 
ftdifioot ttmper which had nianifcfted 
itfelf in Delaware t 

A. I do not think I ever heard Aich 
eipftffiona in the court hbafe. I have 
Meavored to JrecoUed »t\f thing of the 
kind hot I cannot^ but I do not pretend 
ttfay but what they might have been 
ifed. 

^ Efid you rettrrn into court before the 
convtrfatiott commenced f 

A* I came into ooort whei theit was a 
^affi and then judge Chafe proceeded ai 
I hafe juft ftated^ 

Q^ What wat the mariiifr of judge 

Chafe in fpeakin|( to the attorney ? ^v 

A. It waa his iifdal manner which is 

citneft and warm^ but there utras nothing 

Mtcb affpeared uncommon* 

Q;^ Was there any thing imperative ? 

A* It did fo ftrike me; I came inr6 

Mart the neit day ifter the grand jury 

Uretirec^ The ittorney went up to 

ibem, arid after a while the grand jufy 

Rtsnicd; A file of ;he paper called the 

^ Mirror of the Times/' was then laid 

ttkthe bar table; 'the judge then enquired 

M ^ attorney if he had found any 

|ling in them; The attorney repflied 

""it there was nothing which he could 

eicept a pttl>lication againfl the judge 

fclf. Judge Chafe faid ** that has no- 

'^todo with the fubje^y it is only fot 

sg the government that we are to 

notice of prihtera» my (houlderk are 

* enough to bear all they can fay 

me." He then dlfcharged thu 

jury; 

^■■^ 
MtU Hamt/toK /worft'^examined ij 

^ Was you prefent at the circuit court 

at New Caftle in June iSoo, and 

\ tfK)k place in court i 

|At I left home on the morning of the 

very carlyj with my father^ 

was the marlhal of the diliriAy and 

ive4 at New CaHle before judge Chafe. 

the court was opened, the grand 

were called and fMrorn^ and having 

charged by judge Chafe they re- 

to theft chamber. They renuined 



there about an fioor when tfcey tttMntii^ 
«nd being alked by the clerk wheiher* 
they had any prefentments to make, they 
replied io the negative. The judgb the« 
aflced the attorney \\hethcrhe had WKf 
buiincfs to lay before them^ who replied 
that he had hot. Judge Chafe faid it waf 
not ufnal for a grand jury to be fo fooii 
difchargedi that perhaps fome bofmeft 
might turn up. Me obfcrvcd that he had 
been informed that there was a feditioiii 
printer in the ftate #ho was in^the habit of 
»bufing the government, that his name 
was, he here faid, " ftop^ I may coiDmie 
myfelf ^nd do injuftice tothcmao, have 
yon not two printers ?" the reply that wai 
there itcre* Judge Chafe then afited the 
attorney whether he could not procure a 
file of the papers. Mr. Read replied that 
he did not take t\vt pap<r. Some perfon 
obfetved that a file might be got of Mr; 
Crofs Judge Chafe then alked Mr. Read 
whether he would g^t and cxamthe it; 
Mr. Read replied that he coofidered it 
hts duty and would do it. The judgti 
then told the jury that they muft attend 
the next day; I was in court the next 
day when judge Chafe a(ked the attorney 
whether he had found any thing in the 
papers, Mr* Read replied there was 
nothing but a piece agatnff the judge 
himfeit and was handing up the file for 
hiu) to look at| judge Chafe faid *' do^ 
fir^ my (houlders are broad enotfgh and' 
can bear all the abufe^ I am abufed from' 
one end of the continent to the other,- bet' 
it ia not of that I complain." He thee 
dlfcharged the granfd jury. 

Q^ Did you hear ariy thing about it 
fcditious temper f 

A. There was no eipreflloh of that 
kind ufed. I was fitting by the fide of 
the clerk, dire^ty under judge Chafe, and' 
nothing of that kind cooid have been faid 
without my hearing it. 

Archibald Hamilion tro/t*€xamtntd hj Mn 

Rodhey. 

Q^ WhAt wai the maaeer of judge* 
Chafe ? 

A. There was nothiiig particuhr iii tfti • 
mannct. 

Q^ Did not the term end on the fccond ' 

day ? 

A. It didi 

50 *) ^) A ^ 
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. iiL Are you certain that Mr. Read hid 
He conceived it his duty and would ex- 
amine the file of papers ? 

A. He fald that he confidcrcd it his 
duty to enquire into fuch matters. 

« 

yoh» Hall fworil, examined by Mr. Jfar- 

per, 

' Qi 'Vt'a's you in the circuit court at New 
taftfc in June 1800? 

A. I was. 

Q. Wits you there when the court 
iict } 

A; I was prefent when the gipahd jiiry . 
returned from their room, being at a 
(Jiftance I could not hfear every thing that 

^^Q^'nid yoti heat ahy thing about the 

^"rVlc^ge Cfcafe Jiddreffed himfelf to 
tU grand jury and faid that he had been 
informed that there were c/ruin feditious 
Publications in the ftate of Delaware, aVid 
aficed them whiBthct they had come urtder 
Iheir notice. The jury replied that it 
had not. Some cbnverfation then look 
place between the judge and the attorney. 
The iudge alked whether there were not 
two printers, and whether the attorney 
tould not procure a file of the papers. 

Q- Did you hear judge Chafe fay that 
a highly feditious temper had manifcilci 
itfelf among acertaindcfcriptionol people . 

inpclaware? ^ . • . j « 

A. 1 heard nothing of that kind nor 
aid I hear him mention the county of 
New Caftle or town of Wilmington. On 
the morning of the 27th of June, the day 
on which the court met, I was applied 
to at Wilmingtoni by a doftor M^Mahon 
to know whether 1 had any of the papers , 
called the " Mirror of the Times/' he 
faid he wi(hcd to prefent them to judge 
Chafe, who was then on his way to New 
Caftle to hold a court. This Dr. M'Ma- 
hon was at that time a jufticc of the peace 
iiid alfo was a grand juror. 

iMPmJ P. M9ore affirmei—examinei hj 

Mr. Harper. 
•Q. Was you in court at New Caftle in 

June j8oo ? * . 

A. I was not in court when it met nor 
when the grand jury were charged. I 



did not attend particularly t^ vni tlri«»gi 

that took place of the firft dd^y. I attend- • 
cd the fecond day, when th^ grand jutyi 
aftejc remaining oi^atoat an hour, returned 
to their box;, 'ii.hc; ufual queftion was 
then alkcd them and anfw?r<d in the ncga- : 
tive; Judge Chafe then af^ed the atior- 
xnry whether he had fo^jn^ any .thing. Mr«; 
Read then laid hold of a file of papers and 
obf^rve.^ that thjre. was. a poWicatioii 
againft <* his. honor.". . The jodg^eobferv* 
ed that his (boulders were broad enough' 
to bear ali'their abure^and that he only 
complained of their abufing ihe govern^ 
mcnt. fit iheo difchargfd the grand jury. 
Q. Do you know .any » ciriumftancel- 
rclative to the difpofition of Mr. Read ? I 

A. I piefumc tl)e cooverfations ivhick 
I have heard arc nor evidence, but; they, 
are confidential ones, and I hope "the ;cooct 
will not oblige me lo.reveal them;: • • 



Mr. Harper. —My objeft is tp difcr^^ 
djt Mr. R(j2d, by ihcwipg afts of' hii 
at the time of taking his depofition. If 
the witnefs is unacqoaintcd with any fndi.. 
circumftances, ^e have been, mi finform-'' 
ed— if it will oblige him todifclofe acoo;: . 
fidential communication, we do not defire. 
him to anftt'eri I withdraw the qucftiob*,. 

Safnuel P. Mt>ore cXosUexatkifted hj Aff •• | 

Randolph.' 

Qj^bo you know any thing th^t #ilt»i 
diVcrcdit Mr. Read ? 1 

A. I do not. 

Mr. Harper.— "Wc come npw to iW., 
eighth article, but previous to our cxacn^ 
ination of witneiles, I wi(h to alk a qucf* i 
tion qf Mr. Montgomery. • 

yoh» Montgomery examined hy Mr. Harftn 

Q^ Will you pleafe tolook at that p^ 
per, (handing him one} is that the publ^ 
cation you fent to the prefs \ ,. J 

A. It is in the Ameiricaa of the i ^ 
of June, 1863* ^ 

(^ Did yoQ fend any othtr on this loM 

jea? n 

A. I did not. -X 

Mr. Harper.— "^t offer thii pobUMB 
ti6n in cvidcnc^t 
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'VptH the UMlhy to impkagimbnt •/ 
Ju»OB CHASEf for alhdged x^bx- 

XAYIOK IN OFFICB. 

» 

«< Thff jttdges both of the tuprtme tnd inMor 
trarti. shall hold their officM during good be- 
ktfur." [CoBft. MC. 1, Art. $ ] 

THE charge; delivered by judge Ch4Tc 
to the grand jury, at tfat late circuit court 
of the United Stites, (ketches of which 
lure been given to the pubUC| through 
\bc National Intelligencer, knd the 
American, mJiy be denounced as a violent 
lod malevolent attack upon the pVefent 
adtmoidration, the congrefs of the United 
Sates, and the legisUttire of Maryland; 
]Qd||;e Chafe Teemed, on this occafion, t6 
hire czceeied tlie bra#ring Samuel Cbafei 
Tor incendiary, factious and turbulent 
language. He Indicated froni his ex^ 
preffioiis, and bfs manner, a ftrohg and 
tsvincible deGfe to inculcate in the mindi 
of the jury, and bye-ftanders, a thorough 
confempt for the adminiftration ; defcrib- 
ing it weak, pufillanimoni, relaxed, and 
not adequate to the due difchirge of th6 
iaportant funfiions attached to it ;•— that 
iuaclsliad not a teudeucy to produce the 
gcaeral happinefs but had iolely in itt 
Wwi a contiauance in unfairly acquired 
power, 

* • 

To congrefs, he afcriBed a wilful and 
Itgraat Tioiation of the cohftitttttoA» in 
the repeal of the judicivry, and the confe- 
^oeac removal from office of the fix teen 
jsdges I that by this a6l» the conftituttoA 
bad received a mortal blow, as it totally 
ie&olilhed that independence in the judi-* 
Wf, which the cbnlUtutioil contemplated 
toettabligi. 

He refle£led upon the legislature of 
Maryland, as having been guilty of a 
finilar flagrant ii\fra4i\ioii of the (late 
coflditotiony in the repeal of the late ftate 
pdictary law, and in both inftancesj 
i^cribed to, and (ligmatixed the fupporters 
^thofemeafures, with motives fubverfiVe 
^ the confti tutions and governments, and 
^flru(3ive of, and dangerous to the tran- 
^ility, happinefs and welfare of the com* 
nnnity. He pronounced a fevere in- 
vcQivc againd the general fugVage law, 
which was confirmed by the (late legisU* 
tore at the laft feflion ; the framers of 
^% conltittttioni kc obfcrvcdj which that 



^*^» by >ts confirmation! altered, we«t 
men of integrity, taUnts and found judg* 
ment ; that the names of many of thrm 
were honorably (Yirolled in the journa-s of 
the old congrefs ; but it was with regret 
he had to remark, that the dfgciir. rate 
fon^ of some of thofc dillinguillied cha- 
ra<!:lers, were the thief fdpporters of ti»is 
de(lrmS\ive mcafur^ ; thus letting down 
the auguft and dignih^d cha'racler of 
judge, to a level with that of.a difcon. 
tented elecVioneering rtviler. He llated^ 
that tnis general iuffiage law, Rruck drep 
gt the independeucr of the (Ute judiciary % 
for as the ilate of Maryland and congrefs^ 
bad each, by a Qnglc repealing a^t, re* 
moved judges from their offices ; iind, as 
by the general fuffrage aclt every free 
male white perfon« having the quaitficar 
tions of age and refidcnce, is now intiticd 
to the right of fu Br age— although be may 
not have a property in, a comn^on inurclt 
with, and an attachmeni to the communi- 
ty ; that no perfon. coirpetent to difcharge 
Ihe impoftant duties of i, judge, with 
ability; would be found to accept of a A 
appointment, which muit be held at th^ 
will of fuch men as mufl Aeceffarily ht 
tiedted by {\jch worthlefs voters'. 

He certfured the late a<5\s of the general 
^overnmeAt ; and of the lUte govern m»nc 
as precipitating the country into pot.tivd 
'dellruelion ; and that to complete: the 
.irIJih, there iJiras but one a£l rernatn'tng 
to be dohe> and that was. the contirniatioii 
of the bill, abolilhmg the court of appeals, 
and the general court, at the next fefliod > 
df the ftate legislature* 

A heprefentative governmcpt he gave i 
definitioo of, piddred Its excellencies 'and 
in Orong language fpokc his admiration of 
it^-but in agonizing tones exprell<fd his 
regret", that our gowermnenti though in<i 
tended to be reprcfentative, was faft 
verging to a mobocrccy. He defcribrd^ 
that in that country whi^re were equal 
rights and equal laws, that is, I .wi 
equally adminillcred, and that operate " 
equally upon the rich and poor, there was 
ifreedom ; but that that country was not 
ours \ that toe had no equal rights or 
equal laws. 

Throughout he- Contended^ that the 
great bulwark of the conUitiltioii, and 
fafegaard of the governmont« was ait 
independent judiciary ; as it was noM^ 
made a dependent ana reponfibie depart* 
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fhtiit of grovirtitricht tjr tKe late proceed, 
ings of congr^fi and ]egislatare of Mary- 
landj the coniHtutions and gOTernmentt 
inaft (ink iilto cbtitempt. 

He gave an opinion^ that there might 
l)e freedom in a monarcbf , alluding per* 
haps to th6 Britifh gov^rnnieoti and 
slavery in a republic, with an allulicfn 
j«rhaps to our own government* 

in a foiemh and impreffire ioae» h^ 
tailed upon the jury to paolc-^to reflefil 
on the awfully tbreatning criflt ; and 
when they rtttlrned to their homea^ to 
make a firzti (\and, and ufe their beft ex- 
ertions to avert tht impeRding evtlsi aftd 
fave their conn tiy-v that we were redutcd 
to thif alarming £tuation» by the people 
being misled by art, falfhood and mifre- 
/ prefentation | and that by corte6ling the 
errors, thus occafioned among the people, 
ihe evil might ftill be dlfpelled, atod good 
drder be again restored. 

To give, from recollediorf, tit iht 
Venom he diicharged upon this memorable 
occafioh, is impoi&ble— «the above are 
^any of the pfotsrincnt fentinaents rz* 
j>refled in the extrajudicial part of thit 
extraordinary and inflamroatory charge. 
jf^'Qui the wliole tciior of it, it exhibited 
^ ^\t intent to produce effe£(s, hostile to 
the i^droiniitrationi ^nd to the majorities 
in co^^^'cfs, and in the legislatore of 
]Vljiiyl^t;d, and in fa6l« to revolutionize 
the |\ate.- He appeared to be fo enveloped 
irith the ct^nceit of his pop'ular ele^ibn* 
eering power;!, as tb have loft all reCol* 
. ie£\ion of the aniverfaily rccctvcd opinion, 
that to damn ax#y political man, or mca- 
fure, it is only neceffary /of him to 
advocate them, aiV4 to recommfcnil themi 
is only for him to dondemn. He fccms 
alfo not to have bceit aware/ that the 
adminiftratidn is popular ; that the Ifepeal 
6f the judiciary by corigriTs, and thereby 
removing the fixteen fupcffluoos judgesi, 
ts a mealure that has been thronghodt tlie 
Continent/ generally approved ; that the 
t6\ to repeal the judiciary of the (late of 
I^aryland has been by the general court, 
)n the cafe of tx-Judge Wittingtot) againlY 
judge Polk^ pronounced toltnittnional, 
aAd is a popular a€l in Maryland ; and 
that' the general ftiiTrage law is very 
generally welt received ^ otherwife he 
vould not, it is to be prefumed, have 
4e»mitted fedbralifm by thus publicly 



riviting thofe favorite xiiei^dretj amd 
(landering their fupporters. 

But it it to be tolerated in a govera« 
ment) like that we have the hippioefs to 
live ttnder i cUn it be fubmitted to*, that 
the facred bench of juUife fluUl be en&cd 
into an ele6lioneering tub ; that ant 
courts Of law, inftead of adminifterin^ 
impartial justice, lire to be made the 
vehicle for ccttiveying to the people, tni^ 
bulent electioneering fpeetbes ; and in* 
stead of judges tif atit courts givinff 
fiipport to the laws, that they, foreign 
tioneeriiig pu#poTes| from the beDcb. 
((lould treat them with contempt, ana 
and abufe the frameri of them ; the judge 
fwear^i that he will faithfully and impar* 
tially difcharge and perform all the datic^ 
incumbent an him as circdit jAdg::',- ac» 
cording to tlie htit of his abili;ici and 
tinderstafrdtnga agreesib-y to the constitiiK 
tioti and iaws of the United States ; be 
cannot then be in the due tnd faitbM 
difcharge of the duties of his office/ 
when in the aclt from the bencb^ of 
abufing the laws, the government and 
the first magistrate ih the gove^iimeDU 

The judge laments, that by the Tate 
fTroceedings of congrefs/ and the legisli^ 
tore of Maryland, the independency of 
the jiidiciary has been deftroyed-^^mast 
not United America f egret that the digniL 
ty, the refpcaability, and the bdliorabllf 
reputation of Our Courts of justice hav% 
been prostrated to the dust, by cohcudtfl^ 
humiliating as that exhibited by tb#i 
judge on this recent oecafian I ^.^ 

A judge of the fupreme court of tl 
ilnited States, under the 1st fe£lioo 
the 3d article of the cohstttOtion h< 
his office during good behavior. A j\ 
from the bench, debafes himfelf to 
level with a turbuTen'/ dtffatisfied dei 
gogue, and dilTeminates fen iments 
bring the government and fawg in 
coritempt and difrepuie ; and in the a| 
6f giving a folemnr official charge to 
grand inquest of the United Siatea, 
^arts frdm his judicial: dd'ty ih Order 
eitite discontent j afTuredly fuch condai 
cannot be construed good hehcnior^ bi 
must be co^dered fuch- misbehavior 
oj^cet under the cons;ituiioa,as richly 
merit a forfeiture of office. As it is ^ 
behavior in a judge to fuppOrt the laws ai 
ad^nisier ibem imparliailyi fo H im 
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jnt only be misbehatiar^in ^Jue^ but a 
)ugh misdemeanor in a judge, in difcharg- 
ing an official daty, to alfati the govern- 
ffCQt aDd attempt to lliake it ip its very 
centre. 

By be confi-u'ioo, congrefti have ibe 
ibie power by imp^'achmentiof removing 
a judge of he fuprcnie cour^ for misbe^ 
knior in office^ It rauit ret; .hen wi:h 
Iheoext congrefs to wipe off 'his defile* 
ptnx from onr courts, by removing froqi 
tbe bench, he obnoxioas rubbifli which 
iasQcpittoncd it, Tbe streams of jus ice 
ronniug with a pure and steady ciirrenr, 
|ltSi]fe bteiiings \ choaked and impede df 
10 J diverted ^n o her channels, ihey 
^i*e con^gtpa; bo: \\ is a pieafing 
idkiiioa, that congrefs is armed by the 
^nsti<^ ion wich powers lo 4irpel (be 
con:s9ion> i^wd, to resiqre falubrity lo o^r 
jpdicial atmoCphere, And we have i^ 
pledge, ihat congrefs will exercife thofe 
nportaq powers upon all t^ecefl^ry an4 
foper occaiicviSi froiq ibe firm and manly 
sfeof tbem, in he instance of \\it ptsti 
ftrgMs midnight appoiutmcncs of ih^ 
|x cea l^dg^ 



When it is recQl1e6led ths^t i^t the import 
urn erifis of adopting the federal confti- 
(otiorii the junto of op 'ofitioniUs ia 
^titnore, to which Mr. Chafe wasj 
V^ every nerve %ttached| repeatedly 
ftade tU paUlic avQ^al, tha^ having 
i^rectijf ufed their bcii exrrtions to prci 
lent the odo;>toi| and failed j that when 

• a • 

^ conlittutian (hould be in opera^^oui it 
wooki be their object to undermine it 
kdirec iy, hj getting themfelves into 
o&cetan er it I when this is recoUetled^ 
tt (bouid (ttm tha^ judgi: Chafe Itill held 
this dangerous principle ; fo* be haS| . hy 
hat meaasi warped t\imfelf '^nto the 
%h and dignified atatiputi of jodffe of the 
%renie and federal cour.t, and makes 



mifcbiei may he effe6l s but before 
material injury is accompli(bed, it is 
devoutly to be hoped, he will be strlppe4 
of the powers of doing any. 

Upon a former occafion, the legistaturf 
of Maryland, to gratify its inColted 
conlUtution,.and to renrK>ve jud|;e Chafe 
from the bench of one of its courts, was' 
constrained, u the only poiTible way to 
redrefs the indignity , to d::molilh ;hf 
very court over which he pre tided, and 
restore the JurifdiAio^ of the eourt to 
the channel from which it wais origioallf 
taken. But the infutt to the eonstitutioq 
of Maryland was inconGderable, in com* 
parifon to the degradation fustained bf 
the federal courts, by the esftra^ judicial 
Condu6l of this identical judge Chafe It 
it fuch a cooduA, and fu^b a wilfol abufa 
of office in a jadgci that congrefs will 
not, it IS ezpeded, lan6\ion by filence^ 
but will rather deter an imitation and repe« 
tit ion of it) by making an impressive an4 
folemn c:i^mp.le in this instancei* 

]^r. Harper^ bavine read the papf r «« 
here inferted, faid, <' uich if ihe temper in 
which this wttnefs viewed the tranfaClioa 
about wl^tch he has given tefticpony. Wa 
(hah now call witneQes to prove that Mr, 
Montgomery ,1 in his zeal to get judge 
Ciiafe i(iipe4ched, has secoUe^led faSt 
which w^r^ obferved by no o|her perfon 

Srefeot ; apd whicb cextainijr ppvei di4 
appen.'* 



Heit Mr. Randolph called on the Prefix 

dent, to lcno\v, whether the witneflcs fo^ 

the profecutioii were oo^ i^ider the protect 

^ioAof theccHirt ? « 

\Prefident, Moft certainly they arc-^ 

Ha t counfel have a right to ftate that they 

will contradidi and difprove what a wit. 

Qcfs has (worn. When they make fach a 

ii' ^ .^ . . J It . J. • ftateneot. they doit under a great rcfpon* 

Vmfclf ,n It. to degrad, the ^,.xar> g ^^ /^ /iy be linble to ftfong cenfure, 

*id m the difchareot hi. j«4iaal duties J^^ ^^.y foy\o fuppprt it, Butifthey 

eompletcly fopport it by teftimony,^ they 
qm be fubjed^ to i\o blame. 



k fecms to exercife his bed powers to 

'Wiog the othitv %vfo depart vjienU of 

 pumment into disrepute and contempt"^ 

% Ipeakng difrcfpciifully of the first 

execuuve oftcer and vititying the pro* 

ceedingt ot the legiflati^re. A judge 

^s a ;uated i^n whofe opinions bang 

tile lives, liberties and properties of fo 

many, and the tranquility of the commn- 

' stf fikcwifci «bat an immense nmfl|;« of 



Mr. Harper. I am fully ap^rized^ Cf^ 
of the fit nation in wliicb I ftaildj^ attfl ^J% 
prepared ta meet itn 

Willian K. Winder was then call94 
and fworn— Boi before be was examined^ 
Mr^ Har^r Ifit and. ad4sdjL '^ ^. ^^K K 



Javc ft?4, fir, fc(^)e^mg Mr. Montgome- any publication of the charge (tiic^ tfc% 

ly's teftimony^, I donor wiih to be under- firft came out. I was, after being fum- 

tfood as intending to charge him with in- moned, about to look over all thofe pub- 

fentional falfehood. We have nothing to lications, but upon reflexion I conceived^ 

4o with his intentions, motives or be I itf; that I (hould be better, able to give my 

nor do we claim any right to enquire intq ideas of the change withont reading any 

them. It is enough for us to prove, that o{ thenp, becaufe they might tend tomt^ 

^he U&% to which h^ has depofed, n^ver lead mc. 

^id take place, Th^ objedt of opr teiU. ^ ,^. , , • t , l 

ipony will be o. (hew, that he w,as very Q:. ^^'^ Y^^ a^^^ paXti.cul^xl/ to ih^ 

^gry, and that in hijf ang^r he foppofcd ^wgc , . 

himfclf ^o hear things which w?.ic n^fcr . -^ •/.. i^ •'t^t u 

7 u ^ . * ^ ^ . A^ I fat in fuch a ^nation that 1 coald 

1^ «,«!• j^^^^ ^^^ whole, and did attend particu. 

~ larly to it- The court was held in a 

ffiniam H, Wtitd^r examined hj tavern, axid the members of ^he bar were 

Mr. Harper. " fcatcrf ar9ut)4 tables. I fat a.bpjit the 

r^ ^TT • .u : •* * • middle, dirc^ly (acing the judge, 

Q. Was you m the ciccurt couirt wi- ^ ^/-^e j^. 

yalumore, in May 1803., when a charge q. Was the charge r?ad from a paper > 

^as delivered by >udge Chafe ? ^ * 

 ^ ^ ... A. I think the judge read the whole. 

A. I v^s prrfcnt at the circuit court , j,^;^ ho recoUeaion that he read a whole 

^hcn ^ic grand jury were iimpanneUcd, fentencc without looking at the ppcr. 

and when ^he ch^arge alluded to was del IV. . .. • , ^ . 

crrd. After fpeci tying' the liws which ^ Did ypu hear any thing about tht 

}fCTt to come under the notice of the p^fcnt admiiiiftration « being wfcak ard 

grand jurv^ judge Chaf^ begged leave, ^^la^cd, and not afttng for the' pt*lic 

^0 detain them, while he made feme ge. ^^^ ^^^ j^ preferve thcmfelvcs inun- 

pcral obf^rvations on the eai,e of affairs, fairly acquired Bowcr" 2 

Fie began with fome obfervation^ on the • ' • ^ 

JOarure of a rcpublica^o govertimetitj; and ^. I beard nothing of |hat kina.—Io- 

alfo went into a difcuffipn of natural mediately after the delivery of the 

rights^ which he denied to be true^ charge, a cohverfation took place at the 

sjnd fjj^id that liberty confiftcd in equal bar concerning iti Some gentlemen com- 

proie^ion by the laws. He then ani- plained of it as refleaipg 00 thofe pcrfoi\i 

niadverted on the repeal of the judiciary ^|jo ;^c^c engaged in ' malting the laws 

iyftem, and faid that it had a tendency ^^jch had beep fpoken of^ in too harfli 

to fubv^rt the independence ' o£ the. ju. j- jn,s, and the general imprcflion on lof 

aiciary. He then adverted to fome t)f jnind waa, that I heard nothing which 

the ftate laws— he mentioned the kw ^ould give offelicc to any pcr(on. • 
hy which the diftrid judges of the 

fiate had been removed from office, and n Did judge Chafe m<;ntioo the pie. 

obferv^d that one of the ftrongeft objec f^nTiaminiftrafion at ^li 

yons to. that law waa the mottvea by - . -r 

lyhich it had been enaaed, which mo- a. I caiv anfwer negatively to that 

tivcs h?d been animadverted oij in Con- qacftioi\ as ftrong as I cpuld do to any 

grcfs in the debate on the repeal of the other, 
judiciary fy^em. He then made fome 

allufion to tht bill for the repeal of the Q^^ In whet manner did he fpcak of the 
general court and court of appcala of the degeneracy of fons, was it in ^crms of re- 
Hate— he faid ht faw with regret, the proja.ch ? 
ions of fome of thoie mcPj who had rear- 
ed the fair fabric, afliftiog to demoliOi il A. It appeared to me tp He fpoken oC 
-7-be alfo (poke againft the general fuft as a fulijed of regret. I Caw the publics- 
xage^ law. I believe I have flawed my tion in the National Intelligencer, and 
ideas of the charge in as flrong language it contained the account of the charge i/^ 
^8 the judge ufed, Ibivencver fec0 as ftrong language ai th^ judge u(ipd^ 
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Q. In fpetking of th« repeal of the J^- 
dlicinry fyftcm, did you fay t ha r judge 
diafe made foroe com men ts oo the mo- 
dves of the mcmberi of congrefi ) 

A. It was on the law of MaryUod 
aiKKit which he fpo^e of the motives of 
the memherty which motives had beeo 
■acb aoimftdvericd pa in congrefs* 

Q^ What did hfc say were the motires ? 

A. The motives were avowed at the 
line of the iMiTage of the law, and were 
to get clear of the judges and not to 
amend the judicial fyfiem. I believe that 
there was not the lead aUcration ia the 
fjftem* 

Q* Vaj there not an alteration with 
lefpcA \o granting habeas corpus's ? 

A. Perhapa there might have been 
feme alteration in that refpe^t. I believe 
span itfleAion that the fuiQ for which an 
habeas corpus was graoted, was raifed 
^(HB tw^iity. pounds ftcrling to two hun. 
iitA doliafs. 

Q^ Pid jiidge Chafe recommend it to 
(be grand jury to prevent th^ law tor the 
abolition ot the general court f(om t)eing 
le-eoa^ed ? 

A. I thiijc j udge Chafe faid he would 
recommend it to fhe jury, to ofe their 
endeavors to prevent' the pafiage of tht 
law. 

J^met JFiHciettex examined bj Mr^ 

Harper. 

Q. Did yoti hear the oharge which 
was delivert4 by judge Chafe at Balti- 
Bore? 

A. As has been already ftated^ .the 
court fat in a tavern, i attended as qoh 
tfthe jodgcsof the coart and fat on the 
Mt of judge Chafe, and the grand jury 
^ere o.n his right* My recollection of 
tbe charge does not materially vary from 
Mr. Winder's. The judge commenced 
ivith ftjme' pneral obfervationt on the 
mttiie of gov^tnowDt—- he then adverted 
fi thealteffationqf theconditotion as to 
ike right of fufiagei and th^ one goq« 



tenplated for the abolitioa of the geomi 
cutrt. ^ He fpoke incidentally of the evi( 
liicly to refult from the xepeal of the jo«^ 
dciary fyftem of the United States, and 
fjid that it was Hill more important that 
lie independenay of the ftate judiciary* 
iould be preferved, when that of thq 
tderal judiciary had been fo much irn. 

tired. I regretted that this political 
arge (hould have been delivered, becaufe 
I had heard fo much faid againft them, and 
fas very attentive to what pafled. I am 
^ry confident, that all the political ob^ 
trvations made were relative to date re- 
;ulation8, fave only the incidental men. 
ion of the law of the United States, 

Q4, W«l the charge deU^ered from at 

»aper ? 

A: Judge. Chafe has a kiod of ftanding 
orm, as to that part oT his charges whica 
ela I es to the duties of the grand jury« 
ie goes into a general defitHttion of the 
rath, of the gran4 jury,^ apd then giyea 
•ifferent laws in charge t^ them. Ii| 
bi^ in^ance he had a marble coloured book^ 
lid I obfcrved that the charge was in the 
land-writing of his fon, Mr. Thpmaa 
!^hafe. Very frequently >udge Chafe 
;aufcd at the end of a fenteoce, and I 
bought his attention was di^e^ed to the 
K>ok from the beginning to the end of the 
barge, paiticularly the political part of it. 

Q;, Were any expreflions applied to the 
^refent admin^ration f 

A. My rccollcftion is very ftroog on 
!he fubje^, and \ do believe that the pre- 
pnt adminiftration was not mentioned, i 
Sn fure that if any thing of that kind had 
fclien from judge Cha^, it would hava 
iade a ilrong impreffion on my mind, and 
^at he did not ufe any fuch exprefliont. 
\ never hea^d any charge from judge 
Chafe refleding on any adminiftratioD. 

1 

^ CU H** ^^ ^^ general tenor of hia 
charges been to inculcate a fubmiflion to 
ibe lawi and fupport of the government ^ 

^ A. Under the former adminiftration, he 
tecommended a fupport of it ; fince the 
change haa uken place, he hfs made no 
lAlofion to the adminiftration, but gene, 
tallj recommended a fubmiflion to the 
law5| and fup^tt of die ^ovtromcnt^ 
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«Jt. Is it the on Aice in Maryland ^r 
l^6unfcl to addfets the jury on the Uw fi 
criminal cafes I 

A. I hare never known but o^jc ioftan4 
pf the kind, and that wai a caofc h 
which tKe fecrctaiy of the navy and my- 
(elf were engaged ai counfeh In tbf 
cafe th<^ copofel did addrefs the jury oi 
f he laW| and a verdift was obta^ned^ ^on 
trary tobotblaw andjuftice. 

Q^ Have yoo ever feen counfel add^el 
fbe jury on the law aftc? the opln^oii <f 
the court was delivered t 

A* I never have. 



A. It is^ 

Q^ Did you copy the conclufloo of (kii 
charge from any paper ? 

A. I copied it by the direAion of nf 
father (judge Chafe) from the words;^ 
«? Before you retire, gentleman, to youf 
chamber/' to the wordsj " that their i^• 
th(:r9 ereded," from a paper in his hand 
writing, into this book^ before the fef. 
iion of the circuit court in the city of BtAm 
tiqio^ei in the month of A^ay 1803. 

You never altered any yaft of thii^ 
^rgc, Mr. Ci^afe I 



JamixWiitebester^r(^t.fx<i;^d^ j^ Incycrdid, 



Q^ Hare you ever kno^n an opinia 
delivered on a point of la^^ befor^ tk 
^aufe was entered into I ^ 

A* I never have. 

Q. Did judge Chafe r^commepd to. th 
jury to prevent the enaAion of the la^ 
for the abolition of the general court I 

A* I do not recotle^l the languagCj, bu 
that appeared to me to be an infereno 
^rawn fcom the charge. 

Q^ Suppofe in a capital fafc, yondcen;.' 
f d the opinion of the court erroneous-* 
would you not addrefs th^ jury on th 
law? 

A. If I conceived the opinion of t}t 
^tmn to be palp^ibly wrong, I fuppofe [ 
ftoold ; but if the cafe was doubtful, { 
fhould think it improper for the counfel 
attempt to argue the law conttaty to tl; 
opinion of the ^ourt. 

The cotvt then adjourned, 

TutsDAY, Fihruary t9«A, 1805, 

The court met aa ufoal. 

Thomas Cha/e fworn — ixaimni^- fy Mu 

Q^ Look at the paper« exhibit K(^. 8 
(handing it to him),T-^o you koouf tki 
hand writing \ 

A* It is in ray hand writing* 

Q, Is this book ((hewing him oie) in 
your httid writing alio ? 



Uf. HarpKr-^ThU book contain* thf 
|he whole conclufion of the charge deli, 
yered by judge Chafe, and having proved 
the book, we ihali offer it in evidence t^ 
this honorable court. 

Uarp€U 

Q;^I>o yon ^now thiji book J— ((hcwif ^ 
ope.) 

A, Judge Chafe wa^in ^he pwfticeof 
delivering charge? from a book like that,, 
which was, in the hand writing of his fon, 
Mr. Thomas Chafe. 

Qi, Are you not clerk of <he ^Ue«ii| 
qouftof Maryland? 

A. I am. 

Q;^ Did you pay partictdar attentiem e^ 
|he charge, and was it read from a book fc 

A. I paid particular attentionto it^ an4 
\ believe the judge read the wfcole froOj 
a book. 

Q^ Did you hear a^y thing laid about 
the prefeot adminifi ration I 



A. I did not hear the judge on that 
cafion, nor in any charge, lay anjr thinjj 
coocemiog theprefent admioiftrattoa. 

Q^ Have you any particular reafoo for 
fuppofmg, that had any obfervatioo* of 
thlt kind been ufed^ you would haT^ %!^ 
H^bctcd Ih^i^ \ 



] 



A; My iApit&6o$ ttive atwaf t b«eti difttnAljr. Ihave ainrajrsbeeh accoftom^ 

iirorable to the prcfenc admsoiftrationi tl to pay partlcalar attention to thd 

lod the judge's have b^cn the. reverfe ; dargea delivered by judge Chafe, 
therefore t think that fach obferrationa 

taoit bive ftrock me* ' Q;, ^"^ Y^ hear any thing faid aboii^ 

tile prefent adminiflration ? 

fbii:^ Mmrt crosuexamneii ij Mr. NU X. I have nofcconcaioh of any mtiL 

€b$Umt. Ujn ij^ng made of the adminidration^ exi 

Q, Was there any recommeridatiofl tof ccptfofar as they might be conne^ed 

fte jury to prevent the enaaion of the ^'^^ ^^* Te^\ of the judiciary fyftem. I 

law for the aboRtidn of ihk general coiirt ? ^^« not the flighted impreffion of any; 

• ekpreffions havidg been uftd reproachful 

A. I do Dot rediember any. to the prefent adminlft ration. After tht 

y,H,~ ' M L nj, *^^"8^ *'*• delivered,' it Wfs the fubjcrt 

r#///r DQTuy hvo^M^exam.ritd bj Mr^ of converfation; I theri obfcrved that | 

^'^^H^* difajjproved of poHticai chai'ges % but that 

Qi Wai yoo in court when the chafrii ^^, fe«timents containM in the charge 

#a* delircted by judge Chafe in May^ TZr?^''T^''^}r' *"1" ^^«»PPJ.« 

15^, p / ^ B ^» to me that I (hoald not hare exprcflcd 

ihyfelf in this manner, had the judge's 

A; I was prefent when the charge was charge cdntained the expfeflions which it 

delivered, and was in fucb a fitiiatioh that bas been faid to hare contained; 

•h.; firft p,?tof the charge w.. f.miii.r **f !? '** »i!23i? .'.'V' T"! t^u}.^**' 

(o«e , bit I .ueoded itudcolatlr to the S''^.''" P'f^f'T.V r "1*''" ''•)'i '! 

political pam • tntcfroptcoapfelwIUlefpeakingiaDdftat^ 

'^ '^ hit impfeffloot ? 

CL Old yoo hear anv thine faid toil. • » v ^ i^^ _ i» j .t ^ . j 

tering the pfefeot admidsftratfon ? «.\ ?„ J"' iT^yV «" '«^ 1^** J'«'«« 

* ^ Chafe interrupted codofel very frequent^ 

A. My attention w^i particnlafly di. and I have always attributed it to it 

fcAcd to the charge; on account of my quickoefs of af^reherifion in the judge: 
iceing an editor prefent, and expeAing 

fliit the eharge would be iht fobjert of ^ Is he nioire in the habit of interrupt: 

tewfpapcr animadverfioo; I have not log thofe gentlemen with whom he is not 

ikmoftdtflaat reooUeaiofi of any thing on good teroU With, tkan thofe witKJ 

of that kind having been faid; Whether inborn he is i 

JMlge Chafe did rfecommend it to the • • t 

tmd jury to ufe their endeavors to pre^ ' A. I have never feen any difference— 

Vent the paiTage of the law fot the aboli. ^ "«▼« remarked, with deference to thd 

tioffof the general court, or whether it judge, that he frequently wanted patience. 

Was only ah infctexicei I am onable to and woald often interrupt counfel when h^ 

Jiv conceived the law to be againft them i but 

t\ ixr.. al ^u --* - -jl 5 j ni. r^i I have noticed that when couhfei have, iff 

Q. Wm the charge read by Jadge Chafe? ^^^^ ,^,^^ . j^g^^j ^ ^.^^ ^^ ,^,, '^ 

A. The #hott of the chafge appeared '>*»y» •»«!«* *'''" '* '" r l''*'f "!'*' ^^ 

(obe fetfd from a book. l«*i*' '^f* judge Chafe has alw.^, ma. 

^^ tfiifefted a difpoficion to rctradl his errors; 

J^n P,iruuiM<e/'Wom-txamined h Mr: when convinced of ttem; almoft tfnparaU 

Itarperi led in a judge. ^ 

Q^ Was yeo prefent when tfao charge NicBolat Brlce fwotk — ixMiued bj Mr; 

fas delivered by judge Chafe to the grand tiarpir. 

W at Baltimore in May, 1 8oj ? ^ ^,, ^^ . ^^^^^^ .„ ^^ ^j„„j, ^^^ 

. A. I wai prefent when the charge was at Baliimore, in May iSoji when ih^ 

toveied/ am beard every troiA of h charge was delivered \ 



A. t «ris prcfcftti and itteMed partict. 
My tb the charge. 

Jg. WaHitread? 

Ai It was read trbm a book. 



» - 



than an infereneebonld bt drawn ftooTtht 
raeafures which he fpoke agaioft. 

^ Have yoQ any Tcafon for fuppofinj; 
that had fach expreffions bepn ufed jroa 
would have recollc^ed <hem ? 



It? 



^ Hare yoU a diftin^l recoUedliob of 



A. 1 always thought poUtkil charge! 
wrong, and if judge Chafe had refleaed 
on the adA'niftration, when he isacoopo* 
nent part of it, J muft havie recoUcAcd any 
expteflions which He ufed. 

Wdliam M^Mecben fwQm^-^xamtuei hj 

Mr, Harper* 

• 9. Was you in court when a charge wai 
delivered by judge Chafe^ at May tcrmi 

1803? 

A; I was \ti court, ^nd was tn fuch a iii 
tuatioDi that I aould hear the charge dif- 
tin^ly, being not more than five yards 
ftom judge Chafe* 

^ Did the judge appear td read the 



A. I cannot pretend to ftate the wot4si 

^ Did judge Chafe fay any thing a* 
bout the prefent admihiftlcation being weak 
and related i 

A. I hive not the flighted recollealoft 
bf it. 

^ HaVfe you any reafon to fuppofe that 
you would have lemembcred fuch expref. 
fions had they been ufed ? 

A. I was fitting near Mr. John Ste- 
|)hf n, with whom 1 am very intimate, al- 
though we differ in political fcntiroents ; 
and we had a long talk afterwards, con. charge ? 
ceming the charge^ and had any fuch ex- 
preffions been ufed in the charge, I am cer- 
tain it would hate bJccn mentioned, but noi 
thing of that kind was hinted at4 

Jamei P; B^yd fworn^-^examtHed hj Mr. 

Hatferm 

^ Was you in court when the charge 

Was delivered, by judge Chafe in May ^ha^^ge was'delTver Jd, Twent'down ftaiil^ 

'^^3 ^ and on my way I met Mr. Montgomery^ 

A. I was prefent and h^ard the whole I a*cd him what be thoogbt of the charge 

tharge. 1 believe I was oppofite to judge —be replied, that «* for this and many (U 

fchafe, and I paid particular attention to ther offences. Judge Chafe wonld bt im:. 

ihe political part of the charge, being on- peached." This cao«d fflc to pay fome 

fler the iraprcffloh that judge Chafe wa$ altentioH to what had been faid. ^ Somfc 

Watthed. ^^^^ ^^^^^ ^^^* ^ ™^^ ^^^^ ^ poblicatioa 

in the Anti.Democrat^ which was faid ta 

^ Was it read I be the charge — I examined it with atten; 

A. I believe it was ; bat I frequently f^'*^ >'<•»<> •PP«?5 . *? TaX^J*^ 
aft my eye. from the jJulge to Mr. Mont- ""'""y *''« "«»« *'"'='» ' •»*• »«•«*• 



A. He did. 

^ Were any exprefliohs ufed agaiaft 
the prefent adminiftration ? 

. A. I have not the fmalleft recolledlion 
of hearing the adminiftration mentioned; 

^ Had you any convfcrfation With at))^ 
perfoa cdncerniDg it ? 

A; In iboot five minotei after thh 



Enfieryi becaufe I thought the charge 
re bard on him; 

^. Did jtiage Chafe fay that the pr^. 
fent adminiftration was weak and relaxed 
kiKlnot feeking the *happinefs of the peo. 
plej but to preferve themfel?es in bafairly 
acquired power } 

A. I have not a fcintillatton of recollec. 



iion of any thing of that kind| no faithet in May 1 803 I 



^ Did the publication which 3ron faw 
in the Anti-Democratj contain any thin| 
about the prefent adminiftration ^ 

A. It did i^oim 

•■■• « 

Mr, Harper » 
^. Was you in the circuit coat t when 
the charge was delivered b/ judge Cbatt 



«» 
M 
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^ A. I ctme into coart while judge Chafe ^ WU any thing faid again^ the ^ 

iru proooaneing thefe wordt — ** before^ feht adminiftratibn 1 ' , 

JKDtlemeni yoo retire to yodr chai^ber; ( a*. • •• rt. ..•'.. ^ ^ 

will beg leave to make a tew obfcrvations" .A. I have not the ilighteft rccoUcaiori 

r-I wu near the judge; and heard all he ,^^ *"/ «^*n« o^ ^^'^^ ^^^^* 
(aid ifterwards*. I wat particolarljr at- 
tenuire, and I think hq read the whole 
tiflK. 



^ Hid jrod anjr tonverfatioii ebhcerli. 
iog the charge ? 

A fevevenrngs afcerwardsy I was at the 
Wfeof a friend, who aflced me whether 
1 had heard the charge. I replied that I 
)id, and ftated to hirti the promineiit feal 
jtonof it* Since 1 have attended here as 
I vitaeTs; aqd for the Hrft time, hare feeii 
the charge which has beeri offered in evi. 
deoce, and I find all .the principal parts to 
bethcifaale which I told my friends; 

^_'_ . , . * •" . 

^. Was any thing fald abdut the prefent 

idiaioiftratioii ? 



9» Do yea think yod would have re~ 
membered facH eipreffions had theV boeii 
ofed f 

a; I think I tabft htv^t recoFlcAe^ 
Ibenv 

» •  

^ Was there any tedoolixiendatidtt tf 
the Grand Jury > 

A. I do ndt lemerhber; 

^ Was you in the circuit court of BaU 
tiitiorcy ^hen i charge Was delivered by 
Judge Chafe ? 

Al 1 wa«^ and was not nlore than fifteeli 



left from Jikige Chdfe. Hb held a Book 

;>>,.. in his tiand> and appeared to read the 

A. If I coald fw'ear negatively, to any Charge from tt; 



jMTty after fo long a time, it would be, that 
lliere was nothing of that kind mentioned. 
) think I muft have heard thofe etprciPons 
had they beeti ottered ; and if 1 had heard 
Ihem, I muft have remembered them, be- 
eaosc it was bnt a (hort time after; whtii 
ipve Ay friend ah account of the charge; 

fthi Camfiell fwom — txamtiui hj Mr\ 

Harfer* 

; % Waji you in the circuit court, in 
May 1803, and in what capacity did yon 
Ikttead \ 

A. I attended the circuit court held at 
Baltimore, ill May 1803, by Judges .Chafe 
and Wiocbeftef. I was fummoned as a 
braod Juror, and was appointed foremail 
oflhejury; 
^ Do yOQ recoiled the oharge \ 
A. I recoUc^l fome part of it. 

. ^ Did yoii keep yodt eyei dn the 
Jsdge } 

A. I did, and he appeared to read the 
%hoktune he was delivering it. I have 
a pietty good rtcoUe^Uon of the latter 

t^tofit; 



^ Did he ever appear to leave ciFread« 
ibg and ifpeak extempore at any time } 

A. He ofteii raifed his eyes} but I did 
not obfervib that, he repealed more tbaii 
part of a fenUnte withbol looking at th^ 
})ook. 

^. Did you attend to the charge f 

A. I attended particularly to the latteif 

^i!rt; 

Ci^ Did you hear any expressions abodt 

the prefent administration } 

., .... ■, . . '' 

. A. I hav'e no recollection of any eipreC. 
fions concerning the prefeflt adminiA ration^ 
further than they might be implicated ili 
his bbfervations concerning thfe repeal of 
the judiciary fyft'em. 

• , . — ^^"^ ^ 
Thomas Hail stvo'r/i and examinei on the 
part of tb< United States. 

Mr, Randolph:— Yo\ji have bccri called 
to give evidence about a charge delivered 
by judge Chafe at a circuit court in Bal- 
timore, in May, 1803. 

Mr, HalL I cannot recoiled the parti- 
cular language of judge Chafe, as I paid 
but little attentiod to the charge. 



•« "^ 



f not 1 



fj^ Bo yop Kcollca the general ;fub- 

A.^ hayci my itpprefliong conccrqing it. 
Q^ Wasthcre any thing fa id concern- 
ing che prefepC adminiftration ^ 

A. I cannoi attempt to give the Ian, 
guage of judge Chifc. I Hvo remote 
Irom him, and have never convcrfcd with 
|py ptrfoQ op Xhfi fobjfft, 

Q^ Did he recommend to the jufy to 
prev^AJ <h« 1*^ fcf aboliihipg ihe ge- 
l^ral court i " ' ^ 

A. 1 chink he ufed language %o tha( 

'ftt' P^^ ^^' ^P^'^ ®^ ^^^ manner in 
^hio) the prefent adminiftration acquired 

their power i 

A. I do'qot loecoUeA. I think he 
{poke fp(iceVning tl^e present admintftra- 
t'oni and my impreffions were, that he in- 
tended to convty the idea, that the ad- 
ministration w^» vcak, or wicked. 

Wis wi(h to examine Mu Hayj, ip e;(. 
p]anatioi^ of hi; terumony,^ 

Georgi Hay e^ciUJitned bj Mr, Randalpk, 

Q^ D»d you endeavor to dinbade the 
Ittc'Jnir^ii o( Virginia from the execu. 

iion of hii duty, when in purfuit of Cal- 
endejrJ ' ' ^ ^ .. . ^ ^ 

A. I c^r^aioly did not--:nQi; did Mr. 
Jlandolph intend to convey that idea, 
^wo reafons prevented mc ; the one with 
regard tqriiy own charade r, and the other 
was that I entertained a better opiniuo of 
J4r. Randolph'^ integrity. • * 

• * Q^ Yotx rt»«iQtioned an opinion to hini, 
^hat -C^llende^ had If ept out of the way ? 

A, X did tell him^ that I thought be 
^ouldbe unable to take him. I under- 
i^ood ^hat Caile.nder had ggpe to a place 

Vhere the maiChal would hot have'acceis. 

Q. Did vou mention to him that Cal. 
lender would furrend^/ at the next cirm ? 

A. I believe I did. * ' . 

Q^ Was you then retained as connrel 
fot pal lender? 

A^ Not then nor evcr^ 

Q^ Wsf you airerfe to appeai( at that 
f erip^ and ^r. what reafon I 

A. I was averfe to arguing the caofe 
t>efor(; j[udge Chafe^' The inipreAions 
;f:made otf my wind ifrbn bearing of hit 

^ial«» ■%•■%. ..<s 



condttA in the cafes of Prtet and Ooopfic^ 
were, that it would be extremely unpl^* 

fant for me to appear before him. 

• . » ' 

Q. What waa the political complexioii 
p( the jury that trie^ Callendcr ? 

A. I believe that feveral of the jurjf; 
lived out of Richmond — my opinion ia^^ , 
that th^y vftxt, all PPPPfed to hii9 in j^- ] 
litical fentimenta. ] 

Q^ Wh^t was the political ehai[a{lec | 
of colonel John Harvie at that time>f 

A. I do not know. I recojledl that he 
once made an eloqaent fpeech in favor of 
fome refoiutions brought forward by fM'1 
prefettt" judge Waihingtonj, and voted 
againft the republicans. 

* Q^ Wh.it was the political cbaradle^ 
of William Rudford at that time i 

A. He wa$ called a very modecate 
man. 

(ij What were the politics of Marl^ 

Vaodeval I 

• ' . 

A. He has beca uniformly regarded aa 
a republican, but not a decided one. 

Q^ Did you ever heat of a bill of ex» 
ceptlons being taken in Virginia in a cii^ 
minal ^fc I 

A« Never. It would be of no (ervtcc 
to take them, becaufe the law 4p^ °9i^ 
authciiFire thenii. 



•ri 



Qeorge Hay crofs. examined hj Mr, Harper* 

Q^ What point did you fay you wiibe4 
to argue in the cafe of Cal lender } 

A^ Theconftituti^onalityofthefedilioQ^ 
Iaw.[ ' 

Q^ Had jroa any. hopes, of fncce/k ^ 

A- i candidly coofefs that 1 had no hopet 
of convincing any of the circuit judges^ 
and Iha^biit bunt hopea of cooviocing; 
the jury ; b^t (meant to have argued ic* 
tp the piibfic. 

Q^ Fur what parpofe, to. acquit the 
party ?. 

* A. 1 had but little hopes of doing Galw 
knder any good,- and I wi(hed to addrcfa 
the public on the <;ooftitutiooaliry of thp 
law. 

Q^ Did you not ftate at a reafon to the 
marlhal why you wi(hed Callender not to 
be tried that term, that he could no( be 
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f^piAtA^ nid if tried at the next tcrq 
there woaJd be tlie fooner chance for a 

A; I bare no rccollcaion of ir. If 
Mr. Randdph fajFf I did, I icnow I maft 

{fivef^id fo. . ' • . 

^esiion hy Mr. Lee.. 

Do ypq fccollcdl of the cafe vhich c^me 
froni Winchf (*cr of the clerk who wai 
fljdiacd fqf bfiSf r^ ? ' ^ 

A. I argued the c^ufcs. 

% Were there not bflla of c^ceotio^ in 
jgatcafe?  

A. I do not recoiled. 

P^vtdM. Ramdnlpb exam'wd hj Mr^ 
Harper* 

ft. Bid not Mf . Hay inform you that 
the reafon why he wifhed Callender not 
wbe taken at that term was, that there 
Foold be more chance of his obtaining a 
ptdoQ if tried at the next terip ? 

A. I do not tecoIJea Mr. Hay'« ex- 
preffipns, but he gave me to underftand 
m Calender could not he defended, and 
|hit he would furrender at the next term. 
I did believe that he had the idea of a 
jwdon in h a mind, ' J did not, when giv- 
fg tcftiniony before, mean to convey 
|he idea chat Air. Hay attempted to dif- 
faadc me from the execution of roy duty. 

mUp Norbome Nicholat ^jcamhcd hj. 
Mr, Lee* 

%, Do you recoiled the cafe nirhich 
ga»e op to the high court of apf»eals fifom 
ninchcfter, of a clerk for bribery I 

A. I do. I profecntfd the cafc^ an<| 
|If. Hay waa engaged with me. 

Q:, Were there l^ill^ of exception in the 
jtcord? 

A. I believe there were. 

Qc Was this cafe decided fubfequent to 
i ^ trial of Cajlender \ 

A. It was. 

Hr, NicBtflsoH faid be wi(hed tot aik % 
ffttftioq of Mr. ' Montgomery. 

John Montgomery^ 

Mr. Montgomery.-^yfhtn I before de. 
fttcrcd ir| my teftimonvj^ \ (aid ^ ,^0^^ 



not l>e la my power to ftiUe the langiMfia 
nCed by judge Chafe in his chargf . I fin4 
1 have been mifuoderftood^ I do not pre- 
tend to fay that judge Chafe made ofc o# 
the word *< adminiaration/' nor did ho 
fty any thing about Mr, JeHerfonSi admi- 
niftration ; but he did fty, that the gov. 
^rnment (or the adminift ration) waa weak 
and relaxed, and that th^ir a^a did ^o^ 
flow froqa a wifli to promote the general 
welfare, but to keep therofclves in un. 
faidy acqoired power.— Theft were mjp 
impreOions acthetiiqeofthe charge, an4 
they are fo now* 

Q^ At the clofe of the charge did judge. 
Chafe give to the jury an cxprefs charge 
to prevent the enaaion of the law for the 
abolition of the g^n^ral court, or was ii 
^n inference ? 

A. It was in expreA words, not an in. 
ference-t | will ftate further that I never 
had a converfation with any gentleman 
who beard the charge, but w|io coincided 
in opinion with rac fia (o the latter part, 
A ftw days after the charge was publifhed 
by judge Chafe, I had a converfatioii 
with his fon, Mr. Samuel Chafe, in Mr^ 
Evans's tavern, and I then told him tj^^ 
letter part of the charge had been omit^i 
ted, 

Mr. Harper then prefented the follow i 
}ng requeft from judge Chafe ; 

Mr^ PrestdfMf^ 

The date of my health will not pern^ 
roe to remain any longer at this bar. It i\ 
with great regrc? I depart be/ore. I hear ib^ 
judgment of this honorable court. If per- 
milled to retire, I fhall leave this honora^ 
ble court with an unlimttied confidence \a 
its jnftice ; and I beg leave to prefent my 
thanks to them for their patience and in, 
dulgencein the long and tcd^a^8 examina, 
tion of the witacffcs, Whatever may be 
the ultimate decifion of this honorable 
court, I confolc myfeU with the tefleOion, 
that it will he the r^fult of mature deliber- 
ation on the /eg/U teftimony in the cafe,^ 
and will emanate from thofe principles, 
which ought to go.^ern the higheft tribunal 
of judice in the United States^ 

Theprefident obferved, that the r^le% 
of \h^ court di.4 not rc(^uirc the perfoo<^ 
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prcfcnccoiF judge Ctiafc; ind that therfe 
Wn no objeaion to hit withdrawifigi 

Mr. Randolph hid; that oo bAalf 0f 
tbe roanagera he miift requeA of the comrt 
% poftponedicnt of the cafe liritil the neit 
*dayj in otdcr to give time to xligeft the 
bvidencei and that perhaps fomc of their 
wUneflea would arrive Bjr that time. 

Thfe icoort then adjourned; 



Thecoort having met as ofiiaU 

Mr. Nicholfon obfcrvcd, that one of 
Uie witneiTes on behalf of tbe United 
Stateli had ^uttviti, aikl he wiflnied^ him 
'examined* 

» 

Fbiltf Sfrwart siuomr-^txufkined ij 
Mr* Ntcbohott* 

iQ. Wai yon not a member of the grand 
jury to whom a charge was delivered by 
jadge Chafei in the circuit coort at Balti- 
more in May> 1 803 I 



A* I was, bnt 1 have a vety lipprfeA 
recolled^ion of tbe charge. 

(Jj^ Was there liny particolar reaToo why 
ypu paid lib attention to it ) 

A. I did not feel well plfeafcd with 4 
))art of the tharge; 

Q. Did he throw any cenfurie on thofe 
who had voted for the fuffrage law \ 

A. 1 felt hart at fome exprejiinns which 
were ufcd in Allufiori to it; as 1 had bccii 
a member of the legiilatore at the tiine the 
law pafled, and Voted foir it. 

^ What cxprcflions did he ufe abom^ 
the Tons of men Who had eredted the fitf- 
fabric i 

A. I thinfe he ufcd the word " dcgeqc. 
hey" 

^ Was there i recommendation to the 
grand jury; to nfe their influence to pre* 
vent the paffage bf a law for the aboil*; 
tion of the general court ? 

A* I think there was. 

Hbre the i^vtdeneiB iitt% clBfEdl 
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Wednesday, February 20. 

Mr. Early rofe and /poke as follows : 

Mr. President, 

There ts nothing more demonftra- 
tlre of the efficacy of the principles of 
iour {[overnment^ than the prefent pro- 
secution. We are now called upon 
to teft the correal nefs of thofe princi- 
ples. A highly important officer of 
the government is brought before the 
bar of this courts charged with having 
committed a6ts of ^ the deeped dye. 
An officer who has been intruded by 
his country to adminider to the people 
a portion of the judice on this fide of 
the grave, dands charged with difre- 
garding the facred obligations of the 
conditution, and of daining the pure 
ermin of judice, by political party fpi- 
rit. The tranfa£tions for which the 
lefpondent is now to anfwer, have paf- 
fedin review before the people, and fix- 
ed a foul digma on the American charac- 
ter. To this honorable court, the people 
through the medium of their reprefen- 
tatives, have applied for a vindication 
of their rights, and dragged the guilty 
here to receive punidiment. The fird 
article of impeachment exhibited by 
the houfe of reprefentatives, charges 
the refpondent with ^ condu£l that 
ftrikes at the root of one of the .mod 
importiant priviledges of a free people. 
I mean the right of trial by jury. This 
right was one of the mod valuable pri- 
viledges which we acquired by the re- 
volution, and forms one of the fafe- 
guards in the federal conditution. The 
relative rights of judges and juries in 
criminal cafes were little known in the 
dark ages of fuperdition, it was re- 
ferved for the fpirit of modern times, 
to allow to the jury that inedimable 
right of deciding the law as well as the 
hGt in criminal cafes. This right has 
been fo long pra&ifed, that it would 
be reafonable to expedl that we fliould 
not witnefs any difference of opinion 



on the fubjed, efpecially in cafMtal 
cafes. It is not my intention to deny 
the right of judges to deliver their opi- 
nion on the law to the jury, but it is 
the mod delicate power which they 
poffefs, and ought to be exercifcd with 
caution. By the conditution of the 
United States, the accufed is to enjoy 
the right of a trial by an impartial ju- 
ry. We charge the defendant with 
having deprived John Fries of the right 
of having his cafe determined by an 
impartial jury. For the refpondent 
did deliver an extrajudicial opinion, and 
made certain declarations to influence 
the minds of the jury againd the cafe 
of Fries. This opinion, and thefe de- 
clarations would be more regarded by 
them, as being the a£ls of a judge who 
was well informed of the /defence of 
Fries, which depended upon princi- 
ples of law, and upon thofe laws which 
had been denounced by the refpondent, 
before any argument was heard, and 
when he knew that the defence of 
Fries reded folely on thofe laws. But 
fir, we mud look a little farther into 
this tranfadlion. It was not enough 
that Fries fiiould have his chief de- 
fence fnatched from him. It was hot 
enough that a folemn opinion was giv- 
en before counfel were heard, but as 
if determined to clofe every avenue of 
defence, the refpondent prohibited the 
counfel from arguing the law to the 
jury. This fa£t is edabliflied in fuch 
a manner, as to force convi£):ion to the 
mind of every man. We have the po- 
fitive tedimony of Mr. Lewis and of 
Mr. Dallas. On the other fide, there 
is the negative tedimony of Mr.Rawle. 
This honorable court well know that 
the tedimony of one affirmative wit- 
nefs fwearing to a fa£l, is more regard- , 
ed in law than the tedimony of many 
negative witneffes, and we mud forci- 
bly feel the cohfonancy of this rule, 
with common fenfe. But we will not 
red the^'cafe here. It appears by the 
evidence of all the witneffes, that al- 
mod every obfervation of the coanf«l 
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for Fries, was predicated on the idea 
that their priviledges were to be re- 
ftrided. Mr. Rawie himrelf dated, 
that ail the obfenrations of Mr. Lewis 
were bottomed on that idea, although 
Mr. Rawle conceived the idea to be a 
midaken one. But the recolleftion of 
Mr. Rawle mud be very imperfedl as 
to the tranfa£tlons of the fird day. 
He was buOly employed in performing 
his official duties and took no notes of 
the proceedings, nay, fo imperfedl 
was his recolleSion, that'he did not re- 
member whether Fries was that day in 
court, or not. But is it not remarka- 
ble, that all thofe obferrations of the 
counfcl which were predicated on the 
idea, that they were to be deprived of 
arguing the law to the jury, ihould 
have been fuffered to pafs unnoticed yb 
the court, if they had not intended 
that the counfel (liould be deprived of 
this right i Thofe obfervations would 
not have been fuffered to pafs unno- 
ticed^ had they been unfounded. We 
have it in tedimony from Mr. Lewis 
and Mr. Tilgh^nan, that on the fccond 
iiay the rtfpondent told the counfel 
that they might argue the law to the 
jury, but it would be at the hazard of 
their chara(5lcrs. But (ir, in page 1 2 
of the anfwcr of the rcfpondent, he 
admits that certain obfervations were 
made on the 6rd day to redri£l the 
counfel, and yet none of thofe obfer- 
vations were recollc£led by Mr. Rawle, 
which plainly evinces his inattention to 
the tranfaciions of the fird day. I 
confider myfelf then fafe in the pofi- 
cion, that the counfel for Fries were 
redricled from arguing the Uw. The 
crime with which Fries dood charged, 
was the greated poflible offence, and 
he ought to have been (hewn every 
pofTible indulgence. Not only Qiould 
every argument which the ingenuity 
of counfel could have devifed, have 
been heard, but the judge ought 
to have been counfel for the aCcuf- 
ed. It fliould never be forgotten, 
tliat judge Chafe had a previous' ex- 
ample before his eyesj and of a ¥•-' 



ry recent date, fet by a judge who is 
now . departed from this tranfitory 
world, to the land of fpirits. In the 
fird trial of Fries, judge Iredell fet an 
example, which judge Chafe ought to 
have followed*, but difregardtng all 
precedents, and fetting at naught all 
examples; the refpondent fird deter- 
mines the law, and then prohibits the 
counfel from arguing it to the jury. Of 
what avail is the right of the accufed 
to be heard by counfel, when his coun- 
fel are prohibited from arguing the 
law on which his defence entirely 
reds ? Of what avail is it, that the ju- 
ry are inveded with the right of de- 
ciding the law as well as the h&, if 
they are to be prohibited from hearing 
arguments as to the law. The right 
of the jury to decide the law in cri- 
minal cafes, is as much acknowledged 
as their right to decide on the fa^s, 
and the court have as much power to 
abridge tlieir rights in one cafe as in 
the other j and the accufed has, as 
much right to be heard by counfel on 
the law as he has on the fafls Bat 
here we are aflailed by the refpondent, 
in his anfwer, with a train of reafonmg 
which it may be proper to anfwer m 
part. He informs the court, thit the 
law with regard to treafon, had bc:n 
fixed by his predeceflbrs, and he was 
not at liberty to depart from thofe 
principles which had been fettled by 
them. It is not our intention to en- 
quire whether the opinions of his pre- 
deceflbrs were correft, and whether he, 
was bound by them. ' The enqu;^ »V 
whether the refpondent was ju^'^r j 
in prejudging the cafe, and prohibiting 
the counfel for the accufed frona arguj 
ing the law to the jury. Some part 
the reafoning of the refpondent, >5 
aggravation of his offence. "^ *j- 
that it is important that the jury ftoj^^ 
not be mifled by the counfel, anci^ 
was a favor confered on them top 
vent improper arguments being 
to them.^ This reafoning will app^T^^ 
every criminal cafe, whatever, t^* ^ 
of murder and theft, the f^oait i»»« 
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conGder it a favor to prevent counfel 
from arguing to the jury, left impro- 
per impreOions fliould be made on their 
minds. Is this the amount of the 
boafted trial by jury, that they who 
poflefs the right to decide both law and 
fa£^, fhould be guarded againft im- 
proper irapreflionsy and fhould receive 
no information on the fubjcA they are 
aboDt to determine ? \ye are told by 
the refpondent, that on the fecond day 
the counfel were permitted to proceed 
with the defence in their own way, 
but they declined. The refpondent 
fuppofes that much of his defence will 
reft on the tranfa£lion$ of the fecond 
day, conceiving that the opinions which 
he had promulgated on the firft day 
were dangerous ; the refpondent on 
the fecond attempted to withdraw 
them, but there arc fome i nportant fea- 
tures which it is proper to notice, as a 
preface to the condu£l of the judge on 
the fecond day. Why were the pa- 
pers which he had thrown down on 
the bar table on the firft day recall- 
ed i was it on account of their perni- 
cioas tendency, or impropriety, or did 
the refpondent feel compunftion for 
having done the a6l ? No fir, nothing 
of this kind operated as an induce- 
ment to rccal the papers. The firm 
lod maniy iland made by the counfel 
sgaind fuch an ufurpation, and their 
determination not to yield to a prod ra- 
tion of their rights, were the caufes 
which induced the recal of the papers, 
and they were not recalled until the 
court had convincing proof of the de- 
termination of the counfel. But this 
recalling of the papers was a mere fi- 
iKfle played off to give an appearance 
of fairnefg to the condudt of the ref- 
pondent. Was the crime which was 
committed by the refpondent the great- 
er, bccaufe the opinion was reduced 
to writing i It was not. The form- 
^g and delivering the opinion, in the 
prcfcnce of the jury, tending to influ- 
ence their decifion, was the guilt of the 
offence, and the evil was completed by 
^e application of the law to the par- 



ticular cafe, and the counfel were left 
to the miferable hope of convincing 
the judge that he was wrong. ,if then 
I were afked, as the counfel were, whe- 
ther if an error had been committed, it 
(hould not be fuflFered to be corre£led, 
I would anfwer, that it was an oflFence 
that admitted of no atonement. The 
evil was complete, and repentance came 
too late. As welK might a man who 
had inflicted a mortal wound, attempt 
to repent (when he found the perfon 
dying) under fear of being punilhed.* 
The fin committed by the refpondent 
was of fuch a nature, that it admitted 
of no repentance. As to the permif- 
fion given to the counfel to proceed, I 
will obfcrve, that I have been unable 
to perceive any permiiTion which plac- 
ed them on better grounds than they 
were on the day before. I think, I ob- 
fcrve only a defign in the condudi of 
the refpondent to impofe on the people 
a (hew of fairncfs when it had the fub- 
flance of injuftice. Although he in- 
formed the counfel that they might ar- 
gue the law to the jury, yet when 
brought to explain himfelf, we find 
he reltridled the counfel. Tlicy were 
to be permitted to argue the law to 
the jury, but the manner was to be 
regulated by the court. They were 
permitted to read cafes that were law, 
but not cafes that were not law. This 
is Mr. Rawle's teftimony, that com- 
mon law cafes and decifions under the 
ftatute of Edward the Third, before 
the revolution in England, fhould not 
be read to the jury ; for it will be re- 
colIe£lcd that the cafes mentioned by 
the judge as improper to be read, were 
decifions after the ilatute of Edward 
the Third, and were nrade in the reign 
of Edward the Fourth. I afk the court 
to look at the confequenccs of this 
dodtrine. The counfel were permitted 
to argue the law, but not to read cafes 
that were not law. Who was to de- 
termine whether the cafes were or 
were not law ? The judge himfelf, 
and the right of the jury, was as much 
impaired as if the counfel had been 



164 



prohibited altogether from arguing the 
law. It may be faid that fome reftric- 
tion is neceflary to be laid on counfel. 
I grant this in fome extreme cafes, and 
where it is apparent that the books 
read, have no relevancy'to the jubjed^, 
but the greated reftrifiion on counfel 
in fuch cafes, ought to be a regard for 
their profeflional reputation. Here I 
might clofe the argument on the firft 
article^ but my refledlion is hurried 
to the latter part of this tranfa£tion. 
— We find an American citizen fum- 
moned to the bar, under a charge 
which affcded his life, and in this (late 
of agitation obliged to make his de- 
fence without the affiftance of coun- 
fel — and we find the judge who ought 
to have been his counfel, prejudging 
the only ground of his defence, and 
clofing the avenues of juftice. On 
this fubjefl-, language w«uld be too 
wfcak to exprefs my abhorrence of the 
tranfa£lion, and I mud leave it to the 
ftronger expreffions of filence. For 
this tranfa£lion to denounce the ref- 
pondent, for a violation of our moil 
valuable priviledgcs and invoke the juf- 
tice to expiate the unholy fin by a pu- 
niChment of the author. The fecond, 
third and fourth articles, charge a con- 
du£t in the refpondent, which forms 
many grounds of accufation. It is 
true that in this indance, no perfons 
life was at ftake, but other privileges 
were violated which are equally facred. 
In cading our eyes over this tranfa£li- 
on, we are druck with a feature not 
ufual in the hidory of judicial proceed- 
ings. We find the refpondent proceed- 
ing with a determination to convi£l. 
We find him endeavoring to bring diame 
upon the counfel who appeared forCaU 
lender, We are met in the outfet of this 
^afe by the refpondent, with a long train 
of reafoning, but it appears to be the 
reafoning of a man confcious of im- 
propriety. The ted which was adopt- 
ed to try whether the jurors were im- 
partial, and the manner in which the 
judge a£led, cannot be accounted for 
rn any other principlcj than an inten- 



tion to convift. Upon what other 
ground can we account for the jurors 
being aiked, whether they had formed 
an opinion upon what rhey had never 
feen \ and although every juror might 
have ' an opinion which infured the 
convidlion of Callender, yet they were 
obliged to anfwer the quedion in the 
negative, which was put to them by 
the refpondent. I hope to be pardon- 
ed for faying what is painful to mCf 
confidering the years of the refpondent, 
that his reafoning on this fubjed is an 
unworthy evqfion. It is an evafion which 
mud prevent a difqualification of any 
juror, and will fet at nought the con- 
ditutional p'rovifion which gives to thr 
accufed the right of a trial by an im- 
partial jury. But it is alledged, that 
the opinion formed by Mr. Bafiet was 
no difqualification, becaufe it contain- 
ed no opinion as to the guilt of the 
traverfer. There is a plain rule on this 
fubjedl which is fafe and reafonable. 
That a juror mud be indifferent. The 
refpondent has in page 20 of his an« 
fwer given his expofitioq of indiffer- 
ence in a juror, which I conceive to be 
erroneous. I am to be anfwered by 
gentlemen'of great legal abilities, and 
who well know that partiality in a juror 
will create a difqualification, and that 
a jui or mud dand indifferent both as 
to the perfon and the matter in difpute. 
Partiality or prejudice need not be in 
the cafe then for trial, in order to pre- 
vent a perfon from fcrving on the ju- 
ry. It is a rule even in civil cafes, 
where an opinion is exprefled on the 
fubje^^, that the party is not a compe- 
tent juror. By way of illudratio;i I 
will put a cafe of a man who is tried 
for murder. Suppofe there is a dif- 
pute as to the fadt of killing, whether 
it amounted to murder or not, and a 
juror fpeaking in relation to the killing 
fuch, txprefs an opinion that fuch a 
killing was murder. I a(k whether 
fijch a declaration would not be a dif- 
qualification, certainly it would. The 
prefent cafe is equally as drong. AU 
though Mr. Bafiet did not declare that 
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Calicnder was guilty, yet be did fay (o Tain for a palliationi thia is the re-* 
IB h&f for he declared that he had jcf^ion of Colonel Taylor's evidence, 
formed an " unequivocal opinion/' The charge in the indi£iment which 
f< that the author of Tbt ProfpeB Bi* he was called to give evidence on, nnuft 
fire Usf came under the fedition law." have conftttuted diAind offences, but 
And it was well known that it was for one charge might have confided 
the publication of that book, that Cal- of feveral fafts. We have two views 
lender was indi^led. But the refpon- of this fubjeii, the one to be found in 
dent ilates another reafon why Mr. the teftimonjr the other in the anfwer. 
Baflet Ihould not have been excufed. We learn from the tettimony, that the 
which is, that as it was competent for refpondent rejeded the evidence of co- 
Callender tp have proved the truth of lonel Taylor becaufe it did not go to 
the charges, Bafict could have formed prove the truth of the whole charge, 
so opinion on the fub)e£i. But let it I take it that the charge which colonel 
be remembered, that under the fedi- Taylor was to prove, was a diftinA 
tion law, there were two grounds of offence, and that his evidence ought 
defence, to wit, the facts and the in- not to have been rejeded on the ground 
tent, for a writing niuft not only have afligned by the refpondent. In a cafe 
been falfe, hot alfo, fcandalous and of murder, the defence may depend 
malicious, to coniticute criminality, on many things. Was it ever heard 
and although Baflet might have form- of before, that a witnefs was rejedtd 
cd no opinion as to the truth of the becaufe he was unable to prove the 
publication, yet he certainly had as to whole of the defence i I believe not. 
the intent with which it was publilh- Why then was this dodrine applied to 
ed. But it is dated, that the opinion the cafe of Callender ? Was his jufti- 
of Mr. Baflet was only founded in re- fication fuch an anomaly in its nature, 
prefentation. The fame may be faid that it did not admit of the ordinary 
in almoA every cafe, becaufe few are rules of jurifprudence ? As the charge 
fpeftators of the commiffion of an of- confided of different fa£)^, fo the de- 
fence, and their opinions mud he form- fence ought to have been allowed to be 
cd on reprefentation. In the cafe of made to each charge. I will now no^ 
Fries, there were three jurors fet a- ticethereafons affignedbytbe refpond- 
fide on the ground of prejodice, yet ent, in his anfwer for the rejection of 
it is not probable that either of them colonel Taylor's evidence. In page 24 
vere fpediators of the overt a£ts of of the anfwer, we find this do6trine 
treafon, which Fries ftood charged laid down that it fird mud be fiiown 
with having committed. The refpon- what is in the power of the party to 
dent dates, that the opinion of a juror prove, or the evidence of the fird wtt- 
muft have been delivered as well as iiefs fliail not be received. Mud it 
formed to difqualify him from ferv- then appear that the party who pro- 
ing. Even admit the corrednefs of duces a witnefs has proof in referve ? 
this pofition, yet it does not excufe For this is the amount of the reafon- 
him, for Mr. Baflet exprefsly dated, ing of the refpondent. Itisnewdoc- 
that he delivered the opinion which he trine to me, that the admiflibiiity of 
bad formed, in open court, previous tedimony (hould depend upon what 
to his being fworn in chief. Then may afterwards be produced. The 
why in the teeth of this damning fa£^, judge had no right to know what could 
did the judge order Baffet to be fworn be proved by other witnefftfs. I will 
on the jury. In pnrfuing this tranfac- farther premife, that the quedion, how 
tion, the fcene arifes on us. We are far the evidence fubdantiated the truth 
neat co exacnine a part of it, in which of the charge, and its legality alfo, 
kttman invention may be tortured in were quedions for the jury, becaufe 
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they were the judges both ef the law 
and the fa£l, and were to determine 
whether the traverfcr had ntade good 
his defence. For ought the judge 
knew the jury might have been of o- 
pinion, that all the reft of the charges 
except what colonel Taylor would 
prove true, did not come under the fc- 
dition law. The fourth article accufes 
the refpondent of partiality. I will 
beg leave to call the attention of the 
court to the refufal to continue the tri- 
al until the fucceeding term. The rea- 
fon afligned was, that it did not appear 
that the witnefTes who were wantingi 
would prove the truth of all the char- 
ges ; let us examine this doArine. 
The charges againft Callender, were 
many. Under the plea of not guilty 
to the jury, it was competent for him 
to contend that the charges were true 
or were not criminal ; both of thefe 
grounds of defence the jury were to 
pafs upon. With what juftice could 
the judge fay, that becaufe the witneff- 
cs could not prove the truth of the 
whole of the charges, that there ab- 
fence was no good caufe for a conti- 
nuance, wh^ the queftion of law was 
not to be decided by him. No Qther 
conclufion can be given to this condu£i 
of the rei^ondent, than an attempt to 
wrcft from the jury their right to de- 
cide on the criminality of the zSts* 
The confticution provides that the ac- 
cufed (hall have compulfory procefs to 
compel the attendance of his witnefTeSi 
of no avail is this priviledge unlefs 
time is allpwed for the witnefTes to at- 
tend. Of what avail is it to fay, that 
procefs fliall iflue to compel the attend- 
ance of witneiTes, when the party is 
forced to trial before the procefs can 
be returned ? This is worfe than moc- 
kery, it is high treafon againft the ma- 
jelly of the conftitution. Callender 
was indicfied, tried, convi£led and pu- 
nifhed whilfthis witneiFes were abfent. 
Shall we be alked for proofs of corrupt 
intent in the refpondent ? It is on all 
hands admitted, that he yields to none 
in legal learning and abilitiesy and is 



poflefled of talents, which^ight adorn 
the tribunals of any country. Then I 
afk, whether on a queftion fo fimple, 
he could have erred without intention ? 
I anfwer, no fir. Can it be fuppofed 
that every thing was done to ftifle the 
defence of the accnfed, ana yet the 
judge be free from corrupt intention. — 
Let gentlemen look at the teftimony, & 
they will find damning proofs of an in- 
tention in the refpondent, to opprefs, 
and produce, the conviction of Callen- 
der. The fifth and fixth articles, are 
founded on grounds fo fimple, that 
I will not take up the time of the court 
in difcufling them, but will proceed to 
the feventh. This article charges a 
condu£l in the refpondent, than which, 
nothing could tend more to tarnifti his 
official character. The conftitution 
and laws of the United States, have . 
intended that all judges fliould be im- 
partial difpenfers of juftice. In cri- 
minal cafes, it was intended that they 
fiiould ftand aloof from prejudice, but 
judge Chafe in this tranfaftion, be- 
came a hunter after accufation. Dif- 
regarding his high judicial ftation, he 
becomes the procurer of profecution. 
Surely his thirft for puniftiment muft 
have been great, when he could not a- 
wait the tardy movements of the pub- 
lic profecator and of the grand jury. 
If, Mr. Prefident, our judges are to 
turn informers, and feek after profecu- 
tion, then muft this country become 
the nurfery of oppreffion. I (hall not 
make many obfervations on the eighth 
article. I confider it of peculiar im- 
portance as it exhibits the general fpi- 
rit of the refpondent. It places the 
refpondent in a grand (Ituation. We 
have heretofore feen his power only 
extended to individuals, but on this oc- 
cafion, we behold his gigantic genius 
raifing him to a furprifing height, and 
whole governments fubjeStohis wrath. 
Both the ads of the ftate of Maryland 
and of theUnited States, are expofed to 
the whip and the rack. There is no 
truth more facred, than the language 
of the eighth article, that << without 
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public harmony there can be no public' 
happincfs." What language can dc- 
fcribe the condu£^ of a judge who at- 
tempts to dedroy the refpeSl which the 
people entertain for the ads of both 
the (late and general governments. It 
was not fuHicient that a perfon fitting 
in the judgment feat of the nation, 
converted it into a forum to pronounce 
philippics agatnft the (late in which he 
fat as judge ; but the congrefs of the 
United States muft be held up to view 
as the facrilegious violators of the con- 
ftitution of their country. Mr. Prcfi- 
dent, I have done, and in conclulioni 
will obfenrCy that in my opinion, we 
have edabliOied againd the refpondent| 
a volume of guilt, every page of which 
calls aloud for vengeance. I (hall leave 
the caufe of the refpondent, in hands 
where there will be a diflbrent meafure 
of juftice than he is wont to mete to 
others, and where it will be adminifter- 
cd without refpe£l to perfons. 



Mr. Campbell, 

Mr, Prefidenty and Gentlemen of the 

Senate^ 

It is with peculiar diffidence that I 
rife on this important occafion. Sen- 
fible of my inability to do juflice to 
the caufe, were I left to confult my 
own inclination, I (hould decline the 
undertaking. But being called upon 
by the houfe of reprefentatives, to aid 
in the profecution, I mud obey the 
voice of my country, and perform my 
duty. Under thefe impreflions I fhall 
proceed to invedigate the quedion as 
well as the (hort time which I have been 
able to devote to it, owing to my other 
avocations and the narrow means of 
information in this place on the fub- 
]tGt of impeachment will permit me. 
I feel however fully confident, that I 
am aiTociated with gentlemen fully 
competent to fupply my deficiencies ; 
aad that the members of the fenate 



are adequate to the inveftigation of the 
fubjc^ and that there is no probabi- 
lity that judice will not take place. — 
The fcene before us is more ihan ufu- 
aily intereding and important. One 
of the highed officers of the country 
is called upon to anfwer before the ve- 
ry tribunal that fan£lioned his elevati- 
on. It is a truth which has been ef- 
tablifhcd by the experience of ages, 
that high offices generally corrupt 
thofe to whom they are entruded, and 
few have been found able to refid the 
impulfe of grafping at dill greater pow- 
ers than they pofTcfs. Hence it has 
been the exertion of all governments 
who regard the liberties of the people, 
to guard againd the abufe of powf.r, 
by calling on thofe to whom it is en- 
trudedi to give an account of the man- 
ner in which they have executed their 
trud. For this purpofe the trial by 
impeachment was early reforted to in 
England. More than five hundred 
years ago, the reprefentatives of the 
people in that nation, called upon the 
highed officers to account for their 
conduAi and to be punifhcd for a 
violation of the law. The trial by 
impeachment is a peculiar favor to the 
accufed, becaufe the highed tribunal 
in the nation cannot be influenced, 
and party fpirit will always be laid a- 
fide. In the view which I ftiall take 
of this fubjedl, it will be proper firft 
to notice the provifions relative to in(i- 
peachment, and to (hew how far they 
apply to the prefent accufation. In. 
the conditutioa of the United Sutes 
it is faid, " that the fenate (hall have 
the fole power of trying all impeach- 
ments." Here let me obferve, that 
the wifdom of the framers of the con- 
ftitution is plainly difcovcrcd in this 
feftion. The highed and mod en- 
lightened tribunal in the nation, is 
charged* with the proteftion of the 
people, and to proted againd thofe 
whom they thcmfelvcs had elevated 
to power, and of whom they had onco 
entertained fo favorable an opinion. 
— No inferior tribunal is allowed to 
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try an officer of the government, and muft mean in offences not impetcha- 
judges are placed out of the reach of ble. And that an impeachment lies 
fttfpicion. But the *< judgment in ca- for an abufe of the power entruiled 
fes of impeachment cannot extend far- to an officer^ and done in his official 
ther than a removal from office, and a capacity, and puniihabie by this tri- 
difquaJification to hold an office of ho- bunal ; and an indi£lment lies for 
nor, truft or profit, under the United fomething not done in his official ca« 
States." Here the conilitution makes pacity, and to be tried in a court of 
an evident di(lin£lion between fuch ordinary jurifdi&ion. With this view- 
crimes as are punifliable by impeach- of the fubjeA I will proceed to exa* 
meat, and thofe puniihabie by indidl- mine the articles of impeachment and 
ment. So far as the offence of the the evidence. It will not be expeded 
officer is injurious to fociety, and cal- that I (hall enter into a minute detail of 
culaced to endanger the lives and liber- the volume of evidence which has been 
ties of the people, fo far is he im- adduced in this cafe, I (hall only con- 
peachabie before this tribunal, and not (ider the fa£ts which have been prov- 
clfewhere. But where an indi£tment ed, and from thefc I will attempt to- 
will lie for the offence, there an im« e(tabli(h that on the whole conduct of 
peachment will not. An impeach- judge Chafe, he was a£luated by mo- 
ment is a kind of inqueft, to examine tives of oppreffion, and a difpofition 
in what manner the officers have dif- to bear down all oppoficion to his prin- 
charged their duty. It is not therefore ciples. There is not a fmgle article 
neceffiiry that the offence fhould be -an not ftrongly marked with oppreffion^ 
indiQable one, to render it a fubje£k and fpringing from political intolercnce. 
of impeachment, but that the officer In order to obferve fome arrangement 
has abufed the trull repofed in him in my argument. I (hall confider firft 
and endangered the liberties of the the condu£l of the judge at the trial of 
people. The mode of proceeding in Fries. I (hall alfo confider his con- 
the cafes of impeachment and indi^- duQ. at the trial of Callender for a li- 
ment clearly (hews the diftindlion be- bel, fo far as it is embraced in the fe- 
tween them. In the former no pro- cond, third and fourth articles. The 
cefs ilTued to take the party into cufto- fifth and fixth articles I (hail leave to 
dy, but merely a fummons for him to thofe of my colleagues who are better 
appear at the bar of this court, to an- acquainted with the fubjed than I am. 
fwer the charges. This plainly evin- The two lafl articles (hall be relied up- 
CC8, that it is not conHdered a criminal on by me to (how the motives of the 
accufution. Incafes in courcsof ordinary judge. In examining the fir(t article 
jurifdidlion, theperfonal attendance of I fiiall rely on the following pofitions. 
the party accufed is neceiTary, butin this I (hall firfl; endeavor to (hew that Fries 
cafe it is not. Either there mult be a was entitled to the benefit of his coun- 
difiinction between the offences, or fels being heard on the law as well as 
this mondrous abfurdity is involved \ the fa£l, without being fuhject to the 
that a man may be punifhed twice for reflri&ions impofed on them by the 
the fame offence, firli by impeachment judge. I (hall fecondly contend, that 
and then by indictment. It mull I the judge by delivering his opinion, 
think appear evident to every gentle- did virtually prevent the counfel from 
man who hears me, that tlie dillin£ti- arguing the cafe. And that he did im- 
on doss exift between impeachable and pofe rellriCtions unknown before, jind 
indidable offences j and thac when the then I (hall in(ifl that thofe adions 
coniiitutiondeclaresthat (he officer may could only fpring from corrupt mo- 
be proceeded againit by indict meat, it tive3| and a difpofition in judj;c Chafe 
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to opprefs ill thofc who came before 
him for trial who differed in political 
opinions with him. 

My firft pofition is fupported by the 
eigbtfa article amendatory of the con- 
ftitution, which provides ** that the 
accufed (ball hare the benefit of coun- 
fel for his defence." Of what bene- 
fit will counfel be when an opinion is 
d^Iifered before they are heard. Of 
what benefit can counfel be when they 
are to be fubje£l to the arbitrary rules 
of the court ? According to the doc- 
trine of the refpondenCy the right of 
the accufed to have counfel would be 
a mere nothing. If a man has the be- 
nefity he has alfo the means of ufing 
it. Although it is faid, in the anfwer 
filed by the refpondenti, that in fome 
lefpeds the counfel are the^ mere offi- 
cers of the court, yet counfel are pro- 
te£led in the exercife of their rights 
as completely as the judge ; and not 
fobje^i to the arbitrary re(lri6lions of 
the 6ourt. I will now proceed to the 
fecond pofition which I laid down, 
which is, that the judge by delivering 
an opinion, did virtually prevent the 
counfel from arguing the cafe. The 
b£tof the judges having delivered an 
•pinion, is admitted in his anfwer, 
pages 1 1 and 13. It is alfo proved by 
tefl[imony that will not admit of a 
doubt, and it only remains, to enquire 
into the reafons of the judge, for de- 
parting from) the univerfal pradiice. It 
was a dire£t violation of the conftitu- 
tional right which the prifoner had fe- 
cared to him. But it is infided on by 
the judge, that the cafe had before been 
decided and the point of law fettled, 
and it is aiked, << whether any evil 
could refult from the delivery of the o- 
ptnion at any ftage of the trial." We 
do not charge that the 'opinion was er- 
roneous, but that tlie judge decided 
without hearing counfel, and prevent- 
ed the counfel from being heard, there- 
by depriving the prifoner of his con- 
ftitutional right. If this condufl waa 
correfl, what would be the confc- 
quences ? The judge might pa& final 



fentence without a jury trial. This Ig 
the fum of the excufc made by the re- 
fpondent, that the opinion was correft, 
and that he muft finally have delivered 
it, and therefore there was no neceffi- 
ty to hear counftl. Dangerous, fir, 
would be this doftrine. If true, the 
boafted trial by jury is a mere phan- 
tom, tofled about by the breath of e-* 
very judge, and would be unable to an- 
fwer any good purpofe whatever, 1 
will now (late, that the condu£i of the 
judge was contrary to the rules and 
ufages of courts. For the truth of 
this afiertion, I may refer to the whole 
teftimony adduced iu this caufe. Not 
a folitary indance has occurcd, where 
all the witneiTes pra£lifed law, of a 
judge delivering an opinion before ar- 
gument. By this MGtf the judge has 
broken the eftabliflied prad^ice of 
courts, and it is incumbent on him to 
(hew that it was proper. I will here 
notice an admiflion of the judge, which 
faves me the nece(rity of proving what 
he admits. In the eleventh page of 
his anfwer, he ftates that the jury had 
the right in the cafe of Fries, to decide 
on the law *, but he alfo ftates, that the 
court had a right to give an opinion on 
the law. If this is true, the judge had 
an equal right to give an opinion on 
the fa£ls; becaufe the jury had the 
fame power to decide the law as well 
as the faA. ' Once eftablilh this doc- 
trine, and the trial by jury is not worth 
prefervation. I will now proceed to 
the third pofition, which is << th^t the 
judge did impofe arbitrary reflridton* 
on the counfel for Fries." This pofiti- 
on. is clearly eftabli(hed by the teltimo-' 
ny of Mr* Lewis, and Mr. Dallas. Mr« 
Lewis, declared in his evidence, that 
judge Chafe faid, '* that in a former 
trial, great wafte of time had taken 
place in reading common law autho- 
rities and ftecifions under the ftatutet 
of England, before their revolution, 
and alio the ftatutcs of the United 
States, and that it (hould not take place 
again." Let me bring to the recollec- 
tion of the court, the delivering of the 
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epinion. The fccnc was novel to ail 
the bar— the whole audience witncflcd 
a new fcene. The teftimony further 
ftates, that the judge told the counfel 
that they mud addrefs themfclves on 
the law, to the court, and not to the 
jury. On this point, I confidcr the c- 
vidence of the counfel conciufive. For 
allhcugh the witncffcs brought forward 
on the part of the rcfpondent do not re- 
collect this, yet their want of recollec- 
tion does not invalidate the teftimony 
of creditable witneflcs. I mud make a 
didindion between the credibility of 
witneflcs ; and the credit whicii ought 
t3 be attached to them on account of 
their relative fituation. Thctellimony 
given by the counfel for Fries, is enti- 
tled to more weight than the teftimo- 
ny of the other witi\cfles \ becaufe be- 
in^, interefted in the cafe, they were 
snore likely to obferve what pafTed. 
On this ground, Mr. Lewis's evidence 
is unfhaken. He felt much intere(led| 
and the tranfaClion made a deep im- 
prelFipn on his mind. Taking then his 
evidence as a fa£l not difputed, I aflc 
whether the reftridlions were not un- 
known to tlie laws and inconitdent 
with the pratSlice of the courts. All 
the witnsfics declare this. Thefe re- 
ft ricl ions were an entire prohibition of 
the counfel to fpeak. What were they 
to fpeak upon ? 'the fafts were admit- 
ted on all hands ; a former trial had 
taken place and the faQs were eda- 
b!i(hcd. The judge aflfgned counfel to 
the accufed, for what purpofe I cannot 
dcvife. What were they to argue i 
Were they to argue to the judge, that 
be was in an error ? This wns a moc- 
kery of judice. The judge could 

not prt'fume, that th6 counf-:! would 
argue the cafe. The affignment of 
counfel mud have been a compliance 
with form and not fcr the purpofcs of 
judice. I fliall now notice an exerti- 
on made by the refpondent, to give a" 
coloring to the objeft which the coun- 
fel for Fries, had in view, and which 
he mud have known they had in view 
in reading decilions in England^ on the 



law of treafon before the revolution. 
The judge dates that he prefumes thafe 
common law authorities, could not 
throw any light on the law of treafon. 
But Mr. Lewis dates, that the ohjeSt 
they had in view was not to (hew that 
the courts of the United States were 
bound by thofe decifions, but to (hew 
that the courts in England had fince 
the revolution confidcred thcmfelve» 
bound by the decifions before the re- 
volution, and that as the attorney for 
the United States was fufFered to read 
the dicifions of the courts fince the re-> 
volution, they wiflied to (hew to what 
an extent condru£tive treafon had been 
carried before the revolution, and that 
thofe decifions had influence on the 
judges who made decifions after the 
revolution, and that therefore none of 
the decifions in England with regard 
to treafon, were binding on the courts 
of the United States. This was an 
obje£i of importance ; but the counfel 
were deprived of this right, and they 
were alfo told that they mud not ^te 
the datutes of the United States, sil- 
though fome of the witnefles have de« 
nied this, yet Mr. LeWis, dates po(i- 
tlvely, that this was done. Is it then 
confidered to be^he ufages of our 
courts, that the datutes of congrefs are 
not to be read in the courts, in order 
to (how that what was charged to be 
treafon, was only fedition. This ^»ras 
a direft violation of the right of the 
prifoner and of the counfel. It then 
remains to diew that the conduct of 
the judge could not fpring from any 
but corrupt motives and an intention 
10 opprcfs Fries. In fupport of this 
pofition, I beg leave to lay down as a 
rule, that when a man violates the 
laws of his country, improper motives- 
mud be prefumed, and it reds on him 
to ftew the purity of motives either 
by evidence or by circumdances. The 
judge fays, that if he were mtdaken in 
the law, he could not be confidered as 
liable to puniQiment. Sir, ignorance 
of the law cannot be offered as a jufti* 
fication. The known talents of the 
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refpondcnt pveclades the idea that he 
t^ed from ignoraoce* In the cafe of 
Fries, he had no precedent by which 
he could have aded. No inftance has 
been offered of a fimilar condu£l. He 
relies upon the proceedings and opini* 
6n of the circuit court previous to the 
fecond trial of Fries. I a(k whjr the 
refpondent did not follow the praQice 
of the judges w|io fat in thofc trials to 
which he alludes ? They certainly con- 
demn him. The counfel all ftatc, that 
at thofc trials they were permitted to 
cite all the authorities which they 
wiflied, and to argue the law to the ju» 
ry as fully as they thought proper. No 
opinioa was delivered before the coun- 
fel were heard. Why then did not 
judge Chafe conform to the pra£lice 
in thufe decifions, on which he relies 
for a judification i I leave it to his 
counfel to reconcile this. I might in 
this cafe infift that the judge having 
fuch high opinions before his eyeSj he 
mud have been confident that he was 
riolating the laws of his country, when 
he zEttd in oppoGtion to thofe opini- 
ons. Let me merely obferve, that the 
judge mud have had in view the con- 
vidlton of Fries. The counfel were 
afligned merely for the fake of form. 
The day of trial was appointed. In 
the mean time, the judge makes up his 
opinion : the prifoner is called to the 
bar, not for trial, but to receive fen- 
tence ; and the poor, friendlefs Fries, 
is without a trial, configned to the 
hands of the unrelenting executioner. 
Is this an impartial adminidration of 
jullice ? No fir, it is not, and I may 
fafeiy charge the judge wich having 
wilfully violated the laws, and that it 
was done on account of his differing 
in political fentiments with Fries, and 
I call on this court to vindicate the 
rights of the people, and puni(h the 
violater of the laws. But it is infided 
that the judge on the next day with- 
drew the opinion which he gave on the 
firft day, and gave full liberty to the 
counfel to proceed with the defence. 
This penriiflion came too late \ the a£l 



was completed, the opinion haJ been 
delivered, and the imprelFions made on 
the minds of the jury -, and the with- 
drawing of the opinion anfwered no 
good purpofe. As well might the judge 
fay after having fcattered fire brands 
over the country, that he ought to be 
forgiven, becaufe he ha J withdrawn 
the indrument thai fird caufed the con- 
flagration. 

On this part of the fubjeft, the 
counfel felt as I feel, that after a folemn 
opinion had been delivered, in the hear- 
ing of the jury, that the ofFer made by 
the judge was a vatxtfinejfe to give an 
appearance of fairnefs in the tranlac- 
tion, when no good could refult from 
the oflFer to Fries. The counfel thought 
it their duty to abandon the 'defence, 
becaufe the ground on which it reded 
was fnatched from under them by the 
court. And here let me notice, that 
when Mr. Lewis dated that he con* 
ceived that their withdrawing from the 
defence of Fries would be an advan- 
tage to him, his grounds for fo think- 
ing were, that they'couldkbe of no fer- 
vice in defending him after the <^n- 
du£i of the coui't, and that they had 
better red on the application for mer-* 
cy. 

I will now notice a ground taken by 
the judge in his anfwer, page 1 7, wh jch 
is, that he cannot be impeached unlcfs 
the offence be an indifl able .one. I will 
refer to the expofition which I attempt- 
ed to givo before in order to (hew that 
this is not correal, and in order to diew 
that they are feperate and didin£l of- 
fences. I will alfo refer to known and 
edablidied authorities in England. In 
2nd BaconV. abridgement, and Jacob's 
Law Dictionary, it will be found that 
the defence of the judge is not tena- 
ble. I have now finiOied my obferva- 
tion on the fird article, and feeling 
much indifpofed, I Qiall fit down, in 
order to fee whether the court will ad- 
journ either for a fiiort time, or until 
to-morrow. 
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The court adjourned for hal£« an 
bour. « 

The C0urt having again mety Mr. Ear" 
ly ohferved that Mr. Campbell was fo 
much indifpcfedy as to render it impcfflble 
for him to proceed^ and folicited until the 
next day to conclude his obferiations — af 
terfome converjation^ the court adjourned* 



collc£l it \ but it may have efcaped his 
memory. The fa£l muft have exiiled 
unlefs Mr. Heath told a wilful falfe- 
hood, ^nd it (hewed a determination 
in the judge to punifli Callender. ^ 

« 

I will now examine the grounds of 
the rcfufal to continue the cafe upon 
the affidavit. 



Thursday, February 21. 
The court bcipg called as lifual. 
Mr. Campbell^ in continuation^ 



When the defendant was called to 
the bar, to anfwer, he wilhed to have 
his cafe continued, and for that pur- 
pofe filed an affidavity dating the ab« 
icnce of material witneiTcs. I fliall 
contend that this affidavit was fuffici- 
ent to continue the caufe. The de- 
fendant fwore that witnefles who were 
Mr. Preftdenti and Gentlemen of the abfcnt, were material to his defence. 

Senate. * 

On ttiis fubjeQ I will take the liber*. 
I will now proceed to examine the ty of citing a fhort cafe on the fubjeA 
fecond part of the accufation, which of continuance. It is from Fofter's 
relates to the condu£t of the judge at Crown L;^w, page 2, where a fpecial 
the trial of Callender. I (hall examine commiffion had iiTued to the court to 
the articles in the order in which they try perfons charged with the crime of 
took place, but in order to find out the high treafon, and upon an affidavit 
motives of the judge, let us advert to made that there were abfent witnefifes 
hif converfations previous to the trial, who were material, the court granted 
The intended profecution was firft fufficient time for their appearance, 
talked of at Annapolis. There the (Here Mr. Campbell read the cafe) 
judge is found with the book in his From this cafe it will appear, that in 
po(rcffion, and declaring that he would England an affidavit fimilar to the one 
punilh Callender if there was an ho- filed in the cafe of Callender is deem- 
neft jury in the (late of Virginia. This ed fufficient to continue the caufe. 
is proved by the teftimony of John But the affidavit of Callender was 
Thompfon Mafon, is uncontradi£led (Ironger than the one reported in Pol- 
and will not admit of a doubt. In the ter. Judge Chafe mud therefore have 
ftage on his way to Richmond, we find a£led contrary to the laws and known 
the judge denouncing the defendant, ufages of our country. But the judge 
After the indiflmcnt was found, the in his anfwer, as if to aggravate the 
paiitel of the jury is presented to him ; cafe, has introduced a train of fophif- 
he enquires whether there are any tical rcafoning in order to (hew chat the 
creatures called democratic on it, and affidavit was not fufficient, inafmuch as 
orders them to be (Iruck ofT. This is it did not (late that the witnedes could 
proved by the teftimony of John Heath, prove the truth of all the charges, 
his charafter is better known by fome and that therefore Callender mud have 
of the members of this court than it is been convifted. Can any principle 
by me. \ It his integrity is good he of law juftify the pofition, that th« 
cannot be miilaken. It is true, the defendant, before he can entitle him- 
fsmih^l tias Hated that he does not re- felf (o a continuance, miid prove to tl^e 
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jadgf, what he ezpeAed to prove to 
\ the jury ? I hold that in ordinary ca- 
fts, it 18 fufficient to (hew that ifie 
witneffes are material and that their 
arrendance can be procured. In the 
cafe of Callender the affidavit did fub- 
ftantially ftate, that the attendance of 
the witneflcs could be procured at the 
next term/ It dated their place of re« 
fidence, and that they could not be pro« 
cured at that term, and it follows that 
be muft have cxpe£ted that they could 
attend at the next t:rm. If the doc- 
trine contended for by the judge is cor- 
red, the practice of continuing cafes 
wiJi be difcretionary with the court, 
and inftead of producing any falutary 
cfleQ, it will be produAive of nothing 
but injuftice and oppreilion. Not once 
in ten thoufand times would a defend- 
ant be able to have his cafe continued. 
Thedo£lrine is dangerous to the liber- 
ties of the people. The refufal to con- 
tinue the cafe, is to my mtnd» an evi- 
denceot the fpiritby which the judge 
was afluated during tlie whole trial, 
which was to convict Callender ; and 
he was determined to bear down all 
oppofitioa to this favorite obje£t. 

I fliaJl now proceed to notice the 
fecond article of impeachment, which 
relates to the condu£l of the judge in 
o?erruling the objcdlion of Mr. BafTet 
the juror. 



In examining this article, I (hall en<- 

I iczror to (hew that BafTet was an ille- 

I gal juror on two grounds : firft be- 

caufe he had made up an opinion and 

W2S not indifferent, and fecondly, that 

according to the queflion propounded 

|by the judge himfclf, Mr. BafTet ought 

I Bot to have been fworn on the jury. 

The evidence of Mr. BafTet was that 

he had feen dittrafls which were faid 

[to be taken from the *« ProfpeH before 

R/j," and had formed an unequivocal 

Opinion that they came under the fedi- 

tion law. Bailee clearly knew that the 

indidmcQt againft Callender was foun- 



;dedon the book called the " Projpecl 
before Us^*' and he therefore had form-^ 
ed an opinion againft Callender, and 
did not (land indifierent. But even 
admitting t)iat the opinion muft be de- 
livered as well as formed, (lill Mr. B'af- 
fct was difqualified from ferving, for 
he did deliver the . opinion which he 
had formed, in the prefence of the 
court, and was clearly as much a form- 
ing and delivering an opinion, as if they 
they had been done at the. fame time. 
I fee no difTerence between the cafes. 
The r^afon afligned by the judge *for 
overruling the objection of Mr. BafTet 
was, that he had not formed and deliv- 
ered an opinion upon the charges in 
the IndiAment* Once eftablifh this 
dodrine, and (as the refpondent did) 
reCufe to fuffer the indiclment to be 
read to the jurors, and no juror can be 
difqualified. In third Bacon's abridge-^ 

-ment, page 756, it is exprefsly faid, . 
< That if a juror has declared any opin- 
ion, or done any thing to make him 
not indiflFerent to the parties, it is a 
principle caufe of challetige.' In the 
cafe of Callender, the juror had made 
up his mind, and had delivered* his 
opinion, and yet was fworn on the ju- 

. ry. If jurors are to be allowed to ferve 
after fuch ziXs as thefe, the boafled 
trial by jury, inftead of being a fhield 
for innocence, will become an inftru- 
ment of opprefTion. 

I have I think, clearly eftablifiied the 
pofition, that Mr. BafTet was an in- 
competent juror ) what excufe then 
can be offered for his objections being 
overruled ? The judge fays, that all 
men had made up their opinions againft 
fuch'notorious offenders as Callender, 
and that had not the objediions of Mr, 
BafTet been overruled, that it would 
have been impoffible to have obtained a 
jury. But, fir, there is a better reafoii, 
which can be offered for the conduA 
of the refpondent. He had determin- 
ed that Callender fhould be convi£ted^ 
and knowing the character and poll^ 
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tics of Mr. Baf&t, he did not utrifli that bat to compel counfel id reduce their 

he (hoald 'be cxcufedj and therefore qucftion» to writing in order to deter- 

overruled his objections. mhe their extent, was novel to every 

perfon, and was a part of that perfe- 

The next article, relates to the re- cuting fpirit which was- roanifefted , 

i'e6lton of colonel Taylor's tedimonf*- during the whole courfe of tl^ triaU 

'. mud here revert to the' fituation in How could the judge have hit upon fo 

which Callender was placed by the many errors, had there not been a pre-! 

judge. He was forced to trial while determination to convidi the defend- j 

his material witnefles were abfent. ant ? It is impoffible that . the errort 

He called upon a perfon to give evi- could have been other than inten- 

^ence in his favour } his counfel were tional. I need not dwell longer on 

made to reduce their queflions to writ* this part of the charge, 
ing ; and the judge was to determine 

whether the evidence went to prove On the fourth article I will obferve, , 
the truth of the whole charge. Here that it appeared to be the intention of , 
were the ftrongeft marks of oppreffion, the judge, to prevent the counfel from , 
and to complete all, the judge deter- exerting themfelves in Callendtr's fa- 
mined that the evidence (hould not go vour. 
to the jury. This was a pra(Slice un- 
known to our courts ; a judge had Before he left Anappolis, he deckt- 
iicver before undertook to determine ed that he would teach the bar of Vir- 

, the extent of the teilimony. I (hall ginia, the difference between the liberty 
take this didindlion, I admit that a and the licentioufnefs of the prefs. In 
coutt can control improper queflions, Richmond, we find the judge carrying 
but they have no right to decide wheth- this threat into eflFe£l. He treated the 
ef it will prove the whole of the counfel for Calleiider, as mu (brooms of 
charge or not, for this is the province the day, and in derifion, called them 
of the jury to determine. Of this <<boys}" in the whole of his conduct 
right, judj^e Chafe depr;ved the jury in towards them he was witty and fatyiw 
the cafe of Callender. If this conduct cal. Sir, the rights and liberties of the 
is correct, the trial by jury is a phan- citizen are too feri9us to be a fubjcfil 
torn, and we may well recommend to ofjeft. The conduft of the judge was 
the government to (Irike off this incum- intended to turn the counfel into ridi- 
brance. But it is faid that judge Grif- cule, but the injury refulted to the de- 
fin concurred in this decifion. Sir, fendant, for the couafel haying their 
this is no cxcufe for judge Chafe j furc- charader at ftake, witbdrcw^ from his 
ly he cannot red his defence on fo defence, and he was condemned with* 
weak a ground as the one, that becaufe out their afliHance. 
judge Griilin concurred, that he muft 

be innocent. There is no (latuce of I will briefly notice the condu£^ ol 

limitation to impeachments, and who the judge, as charged in the feventb 

tan fjjy but that we may hereafter call article. It appears to be ftrong^y mark 

judge Griifui to an account ; but more ed with that political intolerance, thai 

^ than probable he was under the infla- the whole courfe of this procced\m 

cnce of judge Chafe. But the aft of feemedto evince. He defcended from 

compeillng the counfel to reduce their the dignity of. his office, in order tci 

qutllions to writing, was the aft of procure the punifhment of a perfon a 

j-dgc Chafe alone. There are fome different political fentiments from 

Cilcs where quellions may be ordered himfelf. The eighth article is concen 

t ' be reducrd to writing, as where a ing a fimilar condud. fte there ^: 

qucltioa arifes on the qucdlon icfcif j chargedj and the charge is fubllantia 
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cd; With tempting to alarm, the pub* 
lie mind and deftroy the canfidcDce of 
the people in the government, Inftead 
of a perfon of different .political fenti- 
ments having jufti^e done him by judge 
Chafe, he is merely brought before 
him for the purpofe of convif^ion. Is 
this a chpr^der fit to lOccupy a feat.on 
the bench ? No, be is not. The 
ftreams of juftice ought to flow as clear 
at the funbeams of the morning. A 
maa ought to come before the court 
with confidence that he will have juf- 
tice. And the accufed will then hear 
hisfentence with indifference. The 
dedfioa of this cafe will be important, 
and I have no doubt that it will be de- 
cided with impartiality to the people 
and the judge. 
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Mr. CjLARKE rofe aiid faidy 

Mr. Preficknt, 

I will make a few remarks upon the 
'fth and fixth articlesi in order that 
the cafe may be fully opened. In a 
very few words I hope I (hall be able 
to place the law on the fubjed, in that 
point of view in which it will be able 
to ftand. The praflice under the law 
tf Virginia, has been attempted to be 
proved by the memory of counfel. 
That is too erring a ftandard for us to 
l>c regulated by. The procefs is gen- 
erally dire^ed by the court and the 
clerk, and this accounts for the feem- 
ing difference in the pradice. It is 
admitted that the procefs iflued againlt 
Callender was juftifiable by the prac- 
tice of other ftates, but the federal 
tcwrts fitting in Virginia, arc exprefsly 
bound by the laws of that (late, which 
direds tnat in all cafes not capital, " a 
ftmmons ot other proper procefs (hall 



ilTue." If we attend to the duty of the 
grandjury,wefhall find a clear expofition 
of the words other " proper procefs." 
The grand jury are by the laws of 
Virginia, to prefent perfons for «< mur- 
der, felony, or other mifdcmeanors.'* 
In my opinion this plainly (hews, that 
the words " other proper procefs," ap- 
ply to procefs (imilar to a fummons. 
It has been faid th^t the counfel for 
Callender,«did not fugged this law of 
Virginia. Mr. Prefident, the counfet 
were not employed when the procefs 
ifl!ued, sind had nothing to do with it. 
But whether a capias or a fummons is 
iiTued, the law exprefsly orders, that it 
(hall be returnable to the next term. 
This alfo is the pradice in the courts 
in England, as will be found by a re- 
ference to Hawkins. If it were not the 
bufinefs of the judge to have known 
the laws of Virginia, he was bound to 
know the laws of England. Even had 
he looked there, he would have f:eii 
that a venire facias f which is in the na- 
ture of a fummons, is the proper pro- 
cefs, and that it is returnable to the 
next court. But the judge has ftated, 
that ignorance of the law is excufeablc 
in him. Had he not have been ac- 
quainted with the law in this particu- 
lar, heought not to have proceeded with 
fo much precipitancy. On Saturday 
morning the prefentment was found, 
and the procefs was iflued immcdiatr- 
ly, without even waiting for an indi£l- 
ment. This can only be accounted for 
by the fufpicion, that the judge had 
gone to Richmond, with a determina- 
tion to convifi Callender, and had aft- 
ed with degradation to his high o(Hcial 
ftation, and iflued procefs contrary to 
law. Having thus ftated the law on 
the fifth and .fixth articles, I have only 
to dbferve, that the opening of the 
prolecution is fully clofed. 
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Friday, February 22. 

Mr. Hopizinson's Spekcii. 

Mr. President, 

We cannot remind vou and this ho- 
f!orab1e court, Ms our opponents have 
fo frequently done, that we addrefs you 
in behalf of the majcfty of the peo- 
ple — we appear for an ancient and in- 
firm man, whofe better days have been 
worn out in the fervicc of that coun- 
try which now degrades htnr., and who 
has nothing to promife you for an ho- 
norable acquittal, but the approbation 
of your own conferences ; we are hap- 
py however to concur with the honor- 
able mana<;er$ in one paint ; I mean, 
the importance they arc difppfcd to 
give to this caufe. In every relation 
and afpe6b in which it can be viewed, 
k is indeed of infinite importance. It 
is important to the rcfpondcnt, to the 
full amount of his good name and re- 
putation, and of that little portion of 
happtn^fs the fmall reHdue of bis life 
may afford. ' It is important to you, 
fenators and judges, inafmuch as you 
vA^ue the judgment which pofterity 
fliall pafsupon the proceedings of this 
day \ it is important to our country as 
fhc eftimates her chara£ter, for found, 
dignified and impartial juflice, in the 
eyes of a judging world. The Iktie, 
bufy vortex, that plays immediately 
round the fcene of adlion, confiders 
this proceeding merely as the trial of 
}udgc Cli'We, and gaze upon him as 
the only perlbn interefted in the refult. 
This is a falfe and imperfect view of 
the cafe — It is not the trial of judge 
Chafe alone — it is a trial between him 
and his country ; and that country is 
as dearly interefted as the judge can 
be, in a fair and impartial invelligati- 
on of the cafe, and in a juft and ho- 
ned dccifion of it. There is yet ano- 
ther dread tribunal to which we (hould 
not be inattentive — we fhould look to 
it with folemn impreffions of refpe£k — 
it is POSTERITY — the race qf men that 



will come after us'— when att the falfe 
glare and falfe importance of the times ^ 
(hall pafs away— when things (hall fcl-' 
tie down into a (late of placid tran- 
quility, and lofe that buflling motion 
which deceives with falfe appearances 
— when you, mod honorable fenators, 
who fit here to judge, as well as the 
refpondent who fets to be judged, fliaU 
alike reft in the filence of the tomb, 
then comes the faithful, the fcrutiniz« 
ing hiftorian, who without fear or fa-* 
vour will record the tranfa£lion ; then 
comes a juft and impartial poftetity, 
who w^itbout regard to perfons or to 
dignities, will decide upon your dcci- 
fion — then, I truft, the high honor 
and integrity of this court, will (land 
recorded in the pure language of de<*> 
ferved praife, and this day will be re- 
membered in the annals of our land, 
as honorable to the refpondent, to bis 
judges, and to tL^t: jufticc of our coun- 
try. 

We have hr ard, fir, from the ho- 
norable managers who have addrefled 
you, many harfh exprellions — I hope, 
fir, they will do no barm ; we have been 
told of the refpondent*s « unholy fins," 
which, even the heavenly expiation of 
fincere repentance cannot wa(h away \ 
we have been told of his volumes of 
guilt, every page of which calls loudly 
for punifhment. This fort of language 
but purfues the fame fpirit of afpcrity 
and reproach which was begun in the 
replication to our anfwer. — But "wc 
come here, fir, not to complain of a- 
ny thing , . we come expeding to bear 
and to forbear much. It does indeed 
feem to me, that the replication filed 
by the honorable manager on behalf o£ 
the houfe of reprefentatives and all the 
people, carries with it more acrimony 
than either the occafion or their dig- 
nity demanded* It may be faid. they 
have reforted fdr it to Englifh prece- 
dent, and framed it from the replica- 
tion filed in the celebrated cafe of War- 
ren Haftings. There is however, no 
fimilarity between that cafe and ourg — 
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Precedents might have been found 
more mild in their charadler, and more 
adapted to the circumflances of our 
cafe. The Impeachment of Ha(\ingl 
was not iniliturcd on a petty catjiogue 
of frivolous occurrences, more calcu- 
lated to excite ridicule than apprehen- 
fioni but for the alled^cd murder of 
princes and plunder of empires. If» 
however, the choice of this cafe, as a 
precedent for our pleadings, has es- 
pofcd us to fome unplcafant exprefli- 
ons, it alfo furnilhes to us abundance 
of confolation and hope. — There the 
moil fplendid talents that ever adorn- 
ed the BritiOi nation were drained to 
their utmoft exertion to cruQi the de- 
voted vii5lim of malignant perfecution 
— But in vain — The ftern integrity, 
the enlightened perception, the im- 
jnovablc juflice of his judges flood as 
a barrier between him and de(lru£lion, 
and fafcly protefled him from the fu- 
ry of the (lorm. So, I trud in God, 
it will be wiih us. 

In England the impeachment of a 
judge is a rare occurrence ; I recolletl 
but two in half a century — But in our 
country, boaiting of its fuperior puri- 
ty and virtue, and declaiming ever a- 
gainft the vices, venality and corrupti- 
on of the old world, feven judges 
have been profecuted, criminally, in 
about two years— a melancholy proof, 
either of extreme and unequalled cor- 
ruption in our judiciary, or of itrange 
and pcrfecuting times among us. 

The firft proper objeS of our enquiry 
in this cafe, is to ^fccrtain with proper 
pf^ciHon what ads or offences of a pub- 
lic officer are the legal objefts of im- 
peachment. This queflion meets us at 
the very thre(hold of the cafe, f f it fliall 
appear that the charges exhibited in 
ihcfc articles of impeachment are not, 
even if true, the conilicutional fubjetis 
of impeachment, if it fliall turn out, 
on the inveiligation, that the judge 
has really fallen into error, miflake or 
indifcrction, jet if he ftands acquit- 



ted in proof of any fuch adls as by the 
law of the land are impeachable of* 
fences, he (lands entitled to his dif- 
charjje or his trial. This proceeding 
by impeachment is a mode of tri il cre- 
ated and defined by the confti:ution of 
our country ; and by this the court is 
conclufively bound. To the co^iditu- 
tion tht-n we mud excluGvely look to 
din over, what is, or is not impeachable. 
We Ihall there find the whole proceed- 
ing dillin£lly marked out ; and ev ry 
thing, defignated and prop rly dillri- 
buted, necefTiry in the co«illru£lion of 
a court of criminal jurifdidlion — We 
(hall find — i. Who (hall ori^^inate or 
prclentan impeachment — 2. Who Ihall 
try it — 3. For what offences it may be 
ufed — 4. What is the p>inifhment on 
convidion.— The firll of thefe points 
is provided for in the 2(1 fe6lidn of the 
ill. article of the conditution, where 
it is declared, that << the houfe of re- 
prefentatives (hall have the fole power 
of impeachment." — This pdwcr cor- 
refponds with that of a grand jury to' 
find a prefentment or indidment. — In 
the third fedlion of the fame article, 
the court is provided, before whom the 
impeachment thus originated (lialtbe 
tried — < The fenate fliall have the fole 
power to try all impeachments." And 
the fourth fe61ion of the fecond article 
points out and defcribes the ofiences 
intended to be impeachable, and the 
punilhment which is to follow convic- 
tion ; fiibjecl to a limitation in the 3d. 
fe£tion of the id article. 

Have any fafls then been given in 
evidence again d the refpondent which 
makes him liable to be proceeded a- 
gaind by this high procefs of impeach- 
ment ? What are the offences ? What 
is the conditutional defcription of 
thofe official a£ls for which a public 
officer may be arraigned before this 
high court. In« the 4th. fe£l. of th« 
2d. art. of the conditution, it is de- 
clared, that *« the prefident, vice prc- 
fident, and all civil officers of the iJ- 
nited States^ (ball be removed from uf- 
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ficc on impeachment for, zn^ convifti- 
cn of treafonj bribery or other high 
crimes and mifderacanors." Treafon 
or bribery is not alledpjcd again ft us on 
this occafion ; our offences mud not 
come under the general dcfcription of 
** high crimes and mifdemeanors/' or 
we arc not impeachable by the confli- 
tutio.r of the United States. I offer it 
s;s a pofition, I (hall rely upon in my ar- 
gument, that no judge can be impeach- 
ed and rcfnoved from oIHcc for any aft 
cr offence for which he could not be 
indifled. It muft be by law an indift- 
ablc offence. One of the gentlemen 
indeed" who condu£is this profecution 
( Mr. Campbell,) contends for the rcverfe 
of this propofition, and holds that for 
fuch official a£ls as arc the fubjefk of 
impeachment no indiilment will lie or 
can be maintained— For, fays he, it 
would involve us in this raonftrous op- 
prcffion and abfurdity, t!iat a man 
ini^ht be twice punifhed for the fame 
cffencc 5 once by impeachment, and 
then by indidment — and fo moft fure- 
ly he may ; and the limitation of the 
]>unifi)ment on impeachment takes a- 
way the i.ijullicc and opprcffuii the 
gentleman dreads : a flight atten- 
tion to ihc fiibjedl will fliew the falla- 
cy of this gentleman's do&rine. If 
the abfurdity and opprefiion he fears 
will really enfue, oa indicting a man 
f jr the fame offence for which he has 
been already impeached, they raufl be 
charged to the conftiiucion itfclf^ which 
in the 3d. fc£lion of the ift. article, 
after limicing the extent of the judg- 
ment, in cafes of impeachment, g<>e$ 
fcn to declare, that " the party cor>- 
vifled ihall neverthelefs be Fiablc 
and fubject to Indidment, trial, judg- 
raent and puniHiment according to 
law.'* The idea of tlie honorable ma- 
nager is, that for ads done in the 
courfc of Oihcial duty, a judge mult 
be proceeded againfl. exclufively by im- 
}}eachment ; and that X3o indi£tment 
will lie in fuch a cafe. The iacorre£t- ' 
nefa of this notion appears not only 
from a reference to the conUituiioa^ 



but to the known law of England al- 
fo. I Aill remind you of a cafe, flat- 
et^I believe in the elementary books 
of the law, in which it is faid, that if 
a judge undertakes of his own autho- 
rity to change the mode of puniibmenc 
prefcribed by Jaw for any crime, he is 
indidable : for inftance, (hould he 
fentcnce a man to be beheaded' where 
the law direfled him to be hanged, the 
judge is guilty of nmrder, and may be ' 
accordingly ifidifted. Wlien, Cr, I 
contend that in order to fuftain an im* 
peachmcnt, an offence liiuft be proved 
upon the refpondent which would fup« 
port an indidment, I do not mean to 
be underftood as admitting that the 
converfe t)f the propoiition is true \ that 
is, that every a£t or offence is impeach- 
able which is indidable — far from it : 
a man may be indidable for many vl- 
olacions of pofitivc law, which evince 
no malamens, no corrupt heart, or in- 
tention, but which could not be the 
ground of impcachnient. I will in- 
(lance the cafe of an affanit, which is 
an indi£lable offence, but will not fure- * 
ly be pretended to be an impeachable 
offence for which a judge may be re- 
moved from oiEce. It is true that the 
ad. fee. of the i ft. article, which gives 
the houfe of reprefentatives the fole 
power of impeachment, does not in 
terms limit the exercife of that poweie^ 
but its obvious meaning is, not in that 
place, to defcribe the kind of afis 
which arc to be fubjcds of impeach- 
ment, but merely to declare in ^lat 
br<inch of the government it (hall com* 
mence. The houfe of reprefcntative* 
has the power of impeachment, b«^ 
for what they are to impeach, in what 
cafes they^ may exercife this delegated 
power, depends on other parts of tile 
conftitution, and not on their opinion, 
whim cr capricf. The whole fyftem 
of impeachment muft be taken toge* 
ther, and not in disjointed parts ; and 
if we {ind one part of the conftitution 
declaring; who fhall commence an im- 
peachmcnt, we nnd other parts of it 
declaring who (hail try ttj and what 
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acU ttoJ what perfons are conftituti- ^'mifJeafkeanors** — the repetition of this 

onal fubjefls of this mode of trial. — adjeftive, would have injured the har- 

Thc power of tmpeachtnent is with mony of the fentenc(!y without adJin^ 

the houfe of reprefentatifes ; but only any thing to its pcrfpicuity. How 

fir impeachable i^etices : i\izj ^tc to ^tO' could this be in common parlance? 

ceed againll the offence in this way Suppofe it ihould befaid thatatthis tri- 

when it is committedi^but not to create al, there are attending many ladies and 

the ofieiicci and make any aft crlm:- gentlemen ; would it be doubted that 

nal and impeachable at their wifli and the adjcftivc " many^^ applies to gen- 

pieafure. What is an offence is a qucf- tlcmen as well as ladies j although not 

lion to be decided by the conftitution repeated ?— orif there is any thing pe- 

aod the law, not by the opinion of a. culiar in this refpe£b, in this word 

Cngle branch of the legiflature ; and " high^^ I will fuppofe it were faid, 

when the oflFence thus dcfcribed by the thar among the auditors there are men 

conftitution or the law has been com- of high rank and (latioo \ would it not 

mittedy then and not until then, has be as well underiloodas if it were faid, 

the houfe of rcprefentativcs power to that men of high rank and high fla- 

impeach the offender. So a grand ju- tion are here ? (here is furely no dif- 

ry poflefles the fole power to indi£t» ference. So in the con flitu tion it is 

but in the cjarcife of this power they faid, that « a regular ftatement and ac- 

are bound by pofitive law, and do not count of the receipts and expenditures 

ajume under this general power to of all public money, fliall be pubiiflied 

make any thing indictable which they from time to time." Is not the a<;- 

might difapprove : if it were fo, we count to be regular as well as the ftatc- 

fliould indeed have a ftrange, unfettled ment ? I (hould have deemed it unne- 

and dangerous pcn.d code. — No man ceflary to have fpent a word on fo pliuii 

could walk in fafety, but would be at a point, had I not 'underllood that a 

the mercy of the caprice of every grand <iifliculty would probably be made upon 

jury that might be fummoned ; and it. If my con(lru£lioa of this part of 

that would be crime (o-morrow, which the conftitution be not admitted, and 

is innocent to-day. the adjedlivc << high," be given exclu- 

What part of the conftitution then, fivcly to "crimes" and denied to 

declares any of the a£ls charged and " mifdcamcanors," this fl range abfurd- 

proved upon judge ^hafe, even in the ity muft enfue. That when an officer 

worfc afpe^, to be impeachable. He of the government is i/npeached for i, 

has not been guilty of treafon or bribe- crime, he cannot be convi£led unlefs it 

ry ; he is noc charged with them^^ proves to be a high crime ; but he may 

Has he then been guilty of ^^giherhigh nevcrthclefs be convicted of a mtfdc- 

crimes and mifdemeanort^* In an in- meanor of the moft petty grade. 

ftrument fo facred as the conftitution, 

I prcfume, every word muft have its Obfcrve, fir, the crinjcs with which 
full and fair meaning 5 it is not then thefe " other high crimes and mifde- 
only for crimes and mifJemeanors that meanors," are clafTed in the conftltu- 
a judge is impeachable, but if muft be tion, and we may learn fomcthing of 
for /&/gA crimes and mifdemeanors ; aU their charafter. They ftand in con- 
though this qualifying adjeftivc ^^h'tgW* neSion with, ireafon and bribery^ tried 
immed'^tely precedes and is direSly in the fame manner and fubjea to thie 
attached to the word crimes^ yet frooa fame penalties ; but if we are to loofe 
the evident intention of the conftitu- the force and meaning of the word 
tion, and upon a juft grammatical con<^ high in relation to mlfdemeanors, and 
ftrudion> it mult be alfo applied to this defcription of offence muft be gov^ 
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f rned by the mere meaning of the term 
f'niifncmcanors/' witnout deriving any 
grade from the adjc(!^ive, ftill my po^ 
Ction remains unimpaired ; that the 
oflFi-'nce whatever it is which is the 

f;round of an impeachment, mull be 
uch a one as would fupport an indi6t- 
pK-nt. " Mifdemeanor" is a legal and 
technical term, ,well underflood and 
defined in law ; and in the conllruc- 
tion of a legal inllrument, we mud give 
to words their legal fignificationsj amif- 
^emeanor, or a crime, for in their juil 
proper acceptation they are fynonimous 
^erms, is an a6l committed or omitted, 
in violation of s^ public law, cither for- 
bidding or Commanding it. By this 
tflt, let the conduft of the refpondcnt 
be tried, and by it, let him ftand jufti- 

ficd or condemned. 

<  • • ,■ 

Docs not fir, the court, provided by 
the conllitution for the trial of an im- 
p»rachment, give us fome idea of the 
grade of ofFLntes intended for its juris 
diftion. Look around you, fir, upon 
this awful tribunal ot juliice, is it not 
hi^h and dignified, coiled ing within 
itfelf the juftice and niajclly of the 
American peopje i Was fuch 9 C9urt, 
created ? Does fi\ch a court fit to fcan 
and to punilh petty errors and indif- 
cretlons, too infignificant to have a 
nam^ in the penal code, too paltry for 
the notice of a court of quarter fef- 
iions ? This is indeed cmplpying an 
elephant, to remove an atom too mi- 
iiutc for the gralp of an infecl. Is 
%\tt fehaic of the United States, fclemn- 
Jy convened and held together in the 
prefcn'<;:e of the" nation, to fix a (land- 
Srd of politenefs in a judge, and mark 
the pre^intts of a ju.uciai decorum i 



The honorable gentleman who op. n^ 
fd t;he profccution, (Mr. Randoipji) 
bas oontendf.d for a contrary doctrine, 
^n(.\ Kolds ^hat manjt* things are im- 

5c?i(;h^iKl(; whictv arc not indidlabk. 
u i^uitifate his principle, he Itated tlie 
J4lcs of habitual cirunkcuuefs and pio- 



fane fwearing on the bench, what he 
held to be objedts of impeachment and 
not of indiamcnt. 1 do not defire to 
impofc my opinions on this court as 
of any value ; but furely I could not 
hefitate to fay^ that both of the cafci 
put by the );entlcman, would be in- 
didable. Is there not known to us a 
clafs of offences, not provided for in- 
deed by the letter of any llatute, but 
what came under that general proter- 
tion which the law gives to virtue, dc^ 
cency, and morals in fociety. Any a& 
which is contra honos ntoreSy is indidta- 
ble as fuch ^ and it is fo, not by a£t of 
congrcfs, but by the pure and wholc- 
fonne mandates of that common law, 
which fome men would madly drire 
from our jurifprudence, but which I 
moll fincerely pray may live forever. 

If I am correal in my pofition, that 
nothing is impeachable that is not 
alfo indictable ^ for what acts then 
may a man be indi£led } May it be on 
the mcrre caprice or opinion of any ten, 
twenty, or one hundred men in the com- 
munity \ or mull; it not be on Ibme 
known law. of the fociety in wbich he 
refidcs P I mull unqueilionable be for 
fome offence, either of omiiTion or 
commiirion againft fome (latute of the 
United Statc-s ; or fome (latute of a 

! particular Ihite \ or againft the provi- 
ions of the yommon law. Againft 
which of th^fe has the refpondcnt of- 
fended } What law of any of the def- 
criptions i have mentioned, has he vi- 
olated ? By what is he to. be judged, 
by what is he to be juftified or con- 
demned, if not by fo,me known Jaw of 
the country ? and if no fuch law i& 
brou|;ht upon his cafe, if no fuch vio- 
lation rifts on this day of trial in judg- 
ment againft hi nx, why ftands he here at 
this bar as ^ criminal ? Whom has he 
offended I The houfe of reprefenta- 
tivesr— And is he; impeached foi* thi^ ? 
I maintain, as a moil important and 
indifpenfable principle, that no man 
ihould be criminally accufed, no iDaa^ 
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can be crimtnalljeondemtifd, but for ftandard of impeaichmcnt the frentte- 

(hc ftolation oi fome known law by man who opened gave us ; he had 

which he was bound to govern him* (hocked their netves or wounded their 

fcif. fenfibihty. Would fuch a prefentment 

be received or liilened to for a mo- 
Nothing is fo neceflary to juflice and moment ? No fir ; and on the fame 
to (afctjy than thar the crirainu) code principle, no judge Ihould be put in 
(hou d be certain and known. Let the jeopardy, becaufc the common fenfe of 
judge as well as the citizen, precifely one hundred and fifty men may have 
know the path he is to walk in, and been (hocked by his conduct, or their 
what he may or may not da ; let notions of propriety diiiurbed. The 
not the fword tremble over his uncon- common fcnfe of fome other one hun- 
fcious head, or the ground be fpre^Ml dred and fifty men might approve what 
with quickfands and de(lru6tion, which is thus condemned, and the rule of 
appears fair and harmlefs to the eye of right, the objeSs of puntdiment or 
the traveller. Can it be pretended praife. would thus (hift about from day 
there is one rate of juilice for a judge, to day. Are we to depend upon the 
aud another for the private cirizcn ; houfe of reprefentatives for the inno- 
and that while the latter is protected cency or criminality of our coiidu£fc i 
from furprife, from- the malice or ca- Can they create ofiences at their will 
price of any man or body of men, and and plrafure, and declare that to be a ' 
can be brought into legal jeopardy only crime in 1804. which was only an in- 
by the violation of laws, before made ^lifcrction or pardonable error, or per- 
known to him, the former is to be ex- haps, an approved proceeding in 1800. 
pofed to punishment without knowing II this gigantic houle of reprefentatives 
his oflFence ; and the criminality or in- by the ufual vote, and in the ufual form 
nocence of his conduct, is to deptfnd -of legiflicion, were to direct that any 
not upon the laws exifting at the time, a<fl heretofore not forbidden by law, 
but upon the opinions of a body of ihould hereafter become penal, 'this 
men,' to be collected four or five years declaration of their will would be a 
after the tranfa^^ion. A judge may mere nullity, w Jut d have no force or 
thus be imp<rached and removed from etFedi, unlefsi duly fandioned by the 
office, for , an a^ Rri£lly legal when concurrence of the fenate and the ap- 
done, if any houfe of reprefentatives probation of the prefident. Will they 
for any in^ifinite time after (hall, for then be allowed in the exercife of their 
anyrcafon they may aft upon, choofc power of impeachment, to create 
to confider fuch a£\ improper and im- crimes and inflift the moll ferious pen- 
pcachabJc?. alties on aftious never be tore fufpe^ted. 

to be criminal, when they could not 
The conllitution, fir, never Intend- have fwelled the fame zi\ into an of- 
ed to lay the judiciary thu$ prollrate at fence in the form of a law. If this be 
the feet of the houfe of reprefenta- truly the cafe, if this powsjr of im- 
fives, the (].ives of their will, the vie- peachment may bethuo extended with- 
tims of their caprice. The judiciary out limit or control, thfsi indeed is evc- 
muft be protefted from prejudice and ry valuable liberty protlrated at the 
varying opinion, or it is not Worth- a feet of this omnipotent houfe of re^ 
farthing. Suppofe agrand jury (hould prefcntatives — and m.ty God preferve 
make a prefentment againlt a man, us. The prefident may approve and 
dating, that mod truly he had violated fign *« law, or may make an appoint** 
no law or committed any known of- ment which to him may feem prudent 
fence ; but he had violated their no- - and beneficial, and it may be the gen- 
lions of common (enfe^ for this very eral, nay the uaiverfal (emimqat that it^ 
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is (o, and it is undenfable that no Jaw 
16 violated by the a£l ; but fome four 
or five years hence there comes a 
houfe of reprefentacives, whofe com- 
mon fenfe is conflrufVed on a new 
model, and who either are or afRrdl to 
bC) greatly (hocked at the attrocity of 
this a£l. The prefuient is impeached. 
in vain he pleads the purity of his in- 
tention, the legality of his condudl ; 
in vain he avers that he has violated no 
law and been guilty of no crime. Ht 
will be told| as judge Chafe now is, that 
the common fenfe of the houfe is the 
ftandard of guilt, and their opinion of 
the error of the aft, conclufive evi- 
^dence of corruption. We have read, 
^r, in our youtfger days, and read with 
liorror, of the Reman emperor, wh3 
placed his edicls fo high in the air that 
the keeneft eye could not decyplier 
them, and yet (everely puncthed any 
breach of them. But the power claim»> 
ed by the hottfc of reprefentatives to 
make any thing criminal at their plea»- 
fure, at any period after its occuf« 
rence, is ccn thotifand times more dan- 
gerous, more tyrannical, more fubver* 
five of ail liberty and fafety. Shaii i 
be called to heavy judgment now, for 
an aiSl which, when \fone was forbidi- 
den by no law and received no re- 
proach, bccaufe m 8 courfe of years 
there is found a fet of men, whofe 
conamon fenfe condemns the deed ? 
The gentlemen have referred us to this 
ftandard, and being under the neceffity 
fto acknowledge that the refpondent 
has violated no 'law of the community, 
they would, on thi} vague and danger- 
ous ground accufe, try, and condemn 
him. The code of the Roman tyrant 
was fixed on t!*)e height' of a column 
where it mi^ht be underftood with 
fome extraordinary pains ; but herei 
to be fafe, we mull be able to look in- 
to years to come, and to forefec whjat 
wi41 be the changing opinions of meaon 
points of decorum and propriety for 
years to come. The rule of our conduct 
by which we are to be judged and con- 
^lemned^ lies buried ia thie boibm ^f 



futurity, and ili the rnkld^ and opin- 
ions of men unknowPi perhaps un* 
born. 

The pure and upright adminiflratioa 
of }uftice, fir, is of the utmoft impor- 
tancc to any people-.— The other move- 
ments of government are not of fuch 
univcrfal concern — Who (ball be pre- 
fident or what treaties or general Wz- 
tutes (hall4»e made, occupies the at- 
tention of a few bufy politicians ; but 
thefe things touch not, or but feldom, 
the private intereils aad happinefs of 
the great mafs of the community — 
But the fettlement of private contro- 
verHes ; tlie adminiftration of law 
between m^Ki and m»u ; the dlAcibu- 
tion of juftiee and right to the citizen 
in his private bufinefs and concern, 
comes to every man's door, and is 
eifential to every man's profperity ami 
happinefs— » Hence I coniider the judi- 
ciary of our country nnoft important 
among the branches of goveromeot^ and 
its parity and independence of the 
moft interefting confequcnce to cyeiy 
man — Wbild it is honorably and fully 
protcded from the influeoce of favor 
or f«arfrom any quarter, theiituation 
of a people can never be very uncona* 
fortable or limfafe ; but if a judge U 
forever to be expofed to profecution^ 
and impeachments for his official coa- 
dttcb on the mere fuggeftions of ca^ 
price and to be condemned by the mese 
voice of prejudice^ under the fpecious 
name of common fenfe, can he hoi4 
that firm and Heady hand his high 
fundions require — ^no ; if his nenres 
are of iron they mud tremble in fo 
perilous a -(ituation — In England the 
•complete independence of the judicia- 
ry has been confidered, and has been 
ioixnd, the beft and fureft faCeguard 
of true liberty*, fecuring a. govern- 
menc of known and uniform la^iirt^i 
adiflg alike upoa every man — Jt has 
however been fugge0ed by fome of 
our newfpaper politicians, perKaps 
frona a higher fource^ that although 
this independent judiciaxy is very nt^ 
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cefliry in a monarcby to prote£t the 
people from the opprcflion of a court, 
yet tliaty ill t>ur republican inftitutioni 
the fame reafons for it do not exiil ; 
that it is indeed inconfiftcnt. with the 
nature of our goveroment that any 
part or branch of it ihould be indepen- 
dent of the people from whom the 
power is derived ; and as the houfc of 
reprefentativea come mod frequently 
from this great fource of power| they 
cEaim the beft right of knowing and 
cxprefEng its will ; and of courfe the 
right of a controling influence over 
tbeother branches — My do£lrine is 
precifely the revcrfe of this — If I were 
called upon to declare whether the 
independence of judges were more ef- 
fentially important in a monarchy or a 
rcpubliCi I fhould certainly fay, in the 
latter, all governments require, in 
order to give them firmnefs, (lability 
and charafler, foms permanent prin- 
ciple; fome fettled cftablifhments— 
Tbewant of this is the great deficien- 
cy in republican inflitutions ; nothing 
can be relied upon ; no faith can be 
given either at home or abroad to a peo- 
ple whofe fyftems and operations and 
policy are conAantly changing with 
popular opinion ; if however the ju- 
diciary is liable and independent ; if 
the rule of juftice between men reds 
OQ permanent and known principles, 
it gives a fecurity and charader to a 
caantry which is abfolutely neccflary in 
its intercourfe with the world, and in 
HI own internal concerns. This inde- 
pendence is further requifite as a fecu- 
rity from opprcflion. Hiftory demon- 
ftrates from page to page, that tyran* 
ny and oppreiTion have not been con- 
fined to defpotifms, but have been free- 
ly cxercifed in republics both ancient 
>nd modern ; with this difference ; 
^bat in the latter the opprcflion has 
fprung from the impulfe of fome fud- 
denguftof paSon or prejudice, while 
in the former it is fy (lematically planned 
^nd purfued as an ingredient and prin- 
ciple of the government ; the people 
^flroy not 4eliberatdy, and will re- 



turn to refle£tion and juftice, if pai- 
fion ' is not kept alive and excited by 
artful intrigue ; but while the fit is on, 
their devailation and cruelty is more 
terrible and unbounded than the moft 
monftrous tyrant. It is for their own 
benefit and to proted them from the 
violence of their own paflions, that it 
is eflential to have fome firm, unfliaken 
iadepen4ent branch of government, 
able and willing to refill their phrenzy ; 
if we have read of the death of Senec- 
ca under the ferocity of a Nero ; we 
have read too of the murder of a So* 
crates, undet the delufion of a repub- 
lic. An independent and firm judicia- 
ry proteftcd * and protefting by the 
laws, would have inatched the one 
from the fury of a defpot, and prefcrv- 
ed the other from the madnefs of a 
people. 

I have confidered thefe obfervations, 
on the neceflary independence of the 
judiciary, applicable and important to 
the cafe before this honorable court, 
to repel this wild idea, that a judge 
may be impeached and removed from 
office, although he has violated no law 
of the country, but merely on vague 
and changing opinions of right and 
wrong 5 propriety and improptiety of 
demeanour. For if this is to be the 
tenure on which a judge holds his of- 
fice and chara£ler ; if by fuch a (lan- 
dard bis judicial condud is to be ad- 
judged criminal ox innocent, there is 
an end to the independence of our 
judiciary — In oppofition to this reafon- 
ing, I have heard (notfrpm the honora- 
ble managers) a fort of jargon about 
the fovereigncy of the people j and 
that nothing in a republic (hould be 
independent of them — No phrafe in 
our language is more abnfed or mifun- 
derflood ; the juft and legitimate fo- 
vereignty of a people is truly an awful 
objed, full of power and commanding 
refpeA^^It confifts in a full acknow- 
ledgement, that all power originally 
cpnanates, in fome way, from them, 
and that all refponfibility is fi.nally> in 
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Tome wiy, due to them; and whether 
thi« is acknowledged or not, they have, 
if driven to tiie iall refort, a phyfical 
force, to make is (o ; but fir, this fo- 
vcreigniy does not con fill in a right 
to control or interfere with the regu- 
lar and legal operations and functions 
of the d liferent branches of govern- 
ment at the will and pleafure of the 
people — Havinp; delegated their pow- 
er ', having diliributed it for various 
purpofes into various channels and di- 
rected its courfc by certain limits they 
have no right lo impede it while they 
it flows in its intended directions , 
otherwife we have no government ; in 
like manner^ the orficers of govern- 
ment arc refponfible in certain modes 
and at certain periods for the exercifc 
of their duties and power ; but the 
people have no right to make them 
accountable in any other manner, or at 
any other period than that prefcribed 
by the great compact of government ; 
or conllitution. Having parted with 
their power under certain regulations 
and re(lri£lions they are done with it ; 
they are bound by their own a£l and ' 
having retained and declared the man- 
ner in which they will corred abufes 
in office, they have.no right to claim 
any other fort, of refponfibility ; if 
this be not the cafe, what government 
have we ? What -rule of conduti ? 
What fytlem of .affociation ? none j 
But are truly in a ^ate of favage anar- 
chy and relUefs contufion ^ with ail 
the vices incident to civilization with- 
out the redraints to control them. 

Having difcufled this ne'ccfTiry pre- 
liminary point ns to what is or is not 
impeachable, I will proceed to a con- 
iideration of t\iQ charge now in ilTae 
between the refpondent and houfe of 
reprcfcntatives of the United States ; 
It will be Ibmc relief ^ this honora- . 
ble court to Jcarn, that for the expedit- , 
ing of this trial and lo avoid irkfome 
repetition, the counfel for "the refpon- 
dent have devided the articles of im- 
peachment among themfelves*^! Oiall 



beg leave to addrefs you en the fird ar- 
ticles, while relates to the trani'adtions 
ar Philadelphia on the trial of John 
Fries for high trcafon. The gentleman, , 
(Mr. Et^rly) who has ofFtred you his 
obfervatioiis on tl^efe articles of im- 
peachment, appears to have grounded 
his argument, not on the evidence but 
on the articles— 8 uppofing, perhaps, 
that they would be proved, he has ta- 
ken it for granted they have been prov- 
ed, and has ftiapcd his remarks accord- 
ingly — Had wc filed a general demurer 
to thcfc charges, thereby admitrin;^ 
them as ft a ted, the argument of the 
gentleman might have had the force 
and application he intended -, but if I 
millakcnot, the refpondent has pleaded 
not guilty, and the cafe mi^l therefore 
be decided by the amount of the evi- 
dence and not by the averments of the 
articles \ I admit indeed that the ho- 
norable managers are put to fomc dif- 
ficulty in this rcfpeft — They arc un- 
der the neceffity of making their elec- 
tion between the articles and the evi- 
dence as the foundation of their ar^zu- 
ment ; for they are fo totally diffimilar, 
that they could not take them both, 
they meet in fo few and fuch immate- 
rial points, that no man can arguie from 
them both for five fentenc^s. This 
being the fituation of the gentleman, 
he has thought proper to felc£k the ar- 
ticles and the facts therein fet forth a$ 
the foundation of his argument in de- 
fiance of the teflimony. In the obfer- 
vations 1 (hall have the honor to fub- 
mit, I propofe to take the evidence as 
my text and guide, and leave the arti- 
cles to Ihift for themfelves, under the 
care and patronage of our honorable 
opponents. 

Upon reading this firft article of 
impeachment again ft. the rcfpondentf 
after a due degxf^c of horror and indig- 
nation at the monflrous tyranny and 
oppreiFion pourtrayed in it, the firft 
que. lion that would ilrike the mind of 
the enquirer would voluntarily bc» 
When did this horrid tranfadbion take 
place i When and where wsis it that 
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judge Chafe thus pcrfccuted an unfbr- the neglcft of thcfc charges ; and as 

tunatc wretch to the very brink of we moft cheerfully and truly ponfide ia 

the grave, from which he was fnatch- the juftice of the prefent admintdra- 

ed by the interference of executive tion, we truft no fuch diftrtll will be 

mercy, (hocked at the injuftice of his avowed of the integrity of the former, 

condemnation ? When were the rights We feel as fafe under trial now as wc 

of juries and the privileges of counfcl ^(hould have done then, and look with- 

and their clients, thus thrown down out diftruft for the fame impartial juf- 

andproilrated at the feet ofacruel and tice from this honorable court, we 

inezecrable judge ? What would this Ihould have expe^ed aivl received at 

enquirer think and believe on being iiv- any time, 
formed,. that thefe atrocious outrages 

upon juftice, law and humanity, were We feel however, fir, a ferious in- 
perpetrated five years fince ? Why and convenience from the delav of this 
where has the judice of the country profccution. In five years fadls fall 
flumbered fo long ? What now awakes into oblivion, and witncflcs engaged in 
it from this lethargic fleep ? Why has their ordinary occupations of life, can* 
this monftrous offender fo long efcaped not tax their memories with the'cir- 
the punifliment of his crimes ? To cumflances of fuch diftant events. Ic 
whatregion of refuge did he fly ? But is difficult to difcover indeed who were 
will not furprife be greatly encreaied, prefent at the tranfa£^ion. To guard 
whenit is told that at the time of the trial againft injuftice of this kind even in 
of John Fries, this injured and oppreflcd civil cafes, and proteft us from frau- 
inan,at the very time when thefe crimes dulent and flumbering demands, a lim- 
of the judge were committed, the con- itation is put by law on the claims of 
grcfs of the United States, the guar- every man. The criminal code of the 
djans of our lives and liberties, were United States, ^has jutlly adopted the 
actually in feifion in the very city fame principle. By a ftatute, no per- 
where the deeds were done, and prob- fon fhall be profecuced or puni(hed for 
ably witne0ed the whole tranfa£l ion. treafon or other capital o(F«nces, with 
I do not expect to be anfwered here, fome exceptions, unlefs the indi£t- 
for I cannqt fufpc£k our honorable op- ment be found within three years after 
poaenfs of fo much, illiberality, that at the offence done ^ and for fmaller of- 
that period the adminiftration of our fences the profccution mud be inftitut- 
affairs was in the hands of the political ed within two years. We cannot, it is 
friend^ of the judge, and therefore he true, claim the benefit of the letter of 
Was permitted to efcape, however atro- this law, but we may claim fomething 
cious his crimes. Whatever, fir, may from its principle \ in expecting from 
have been the chara£ter of that ad- this honorable court every indulgence 
miniftration, even if as weak and wick- and allowance for any deficiency in 
cdas.it his been reprefented,, it could our proof, which (hould be attributed 
have no objeft in procedting any indi- not to the real weaknefs of our cafe, 
vidual at fo great a rifque to them- but to the unreafonable ftalenefs of the 
fclves and their reputation. If judge charges. Judge Chafe was a ftranger 
Chafe had really violated the law and in Philadelphia, and necefTarily found 
conllitution to come at the blood of extreme difficulty in difcovering what 
Fries, and had doiie this in the face of perfons were in court at the time to 
the public, the adminiftration would which the charges relate, apd to fele£t 
have put too much at hazard by en- thofe who had the beft recollection of 
deayoring to (hclterhim. I hope, how- the tranfa^ion. 
ever, no fuch reafon will be given for This firft article, fir, charges, *« that 
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vnmmdfid of the folemn duties of his 
officci and contrary to the facred obli- 
gation by w|iich he flood bound to dif- 
charge them, faithfully and impartial- 
ly, and without refpe<^ to perfons, the 
fald Samuel Chafe, on the trial of John 
("ries, charged with treafon,* before the 
circuit court of the United States, held 

' for the diflrift of Pennfylvania, in the 
city of Philadelphia, during the months 
of April and May, 1 800, whereat the 
faid Samuel Chafe prefided, did, in his 
judicial capacity, conduct hirafelf in a 

^ manner highly arbitrary, opprefCve, 
and iinjuft.'^ This general accufation 
is followed by three di(lin£l fpecifica- 
tions of ofilsnce, to wit : 

** X. In delivering an opinion, in 
writing, on the queftion of the law, 
on the con(lru£lion of which the de- 
fence of the accufed materially de- 
pended, tending to prejudice the minds 
of the jury againil the cafe of the faid 
John Fries, the prifontfr, before coun- 
fel had been heard in his defence : 

2. In refl rifting the counfel for the 
faid ^ries, from, recurring to fuch 
Englifli authorities as they believed ap- 
ppfite, or from citing certain ftatutes 
of the UnitedStates, which they deem- 
ed illuftrative of the pofitions, upon ^ 
which they inti&nded to reft the de- 
fence of their client : 

J. In debarring the prifoner from 
his cdnllitutional privilege of addreiT- 
ing the jury (through h\$ counfel) on 
the law, as well, as on the fad, which 
was to determine his guilt, or inno- 
cence, and at the fame time endeavor- 
ing to \\^c[t from the jury their indif- 
putable right to hear argument, and 
determine upon the queftion of law, as 
well as the queftion of fa£l, involvedln * 
the verdi^ which they were required 
ca give : 

In the whole of thefe fpecifications 
I am able to difcover but one truth ; 
the rest is wholly contradicted and dif« 
proved by the evidence- 



It is true, that judge Qiafe did form 
and reduce to writing, and, in a limit- 
ed manner, deliver an opinion on a 
queftion of law, on the conftru£lton of 
which the defence of the accufed ma- 
terially depended ; but when the arti- 
cle goes on to charge that this opinion 
tended to prejudice the minds of the 
jury againft the cafe of John Fries, the 
prifoner, before counfel had been heard 
in his defence, it is uttejly unfounded 
and untrue. To whom was this opin- 
ion delivered ? To the counfel for 
Fries and the attorney for the United 
States i and to no other perfon. The 
third copy, and but three were made, 
never was delivered to t^e jury or to 
any other perfon, and never could pro- 
duce any prejudice or injury to John 
Fries *, nor indeed was it ever intend- 
ed to come to the knowledge of the ju- 
ry until they had completely heard the 
decifion of the cafe by counfel, when 
they were to have taken out with them 
this opinion of the judge, upon the lavr 
of the cafe fubmitted to them. A( 
that period of the trial, when it wat 
not only the right but the duty of the 
court, to ftate to the jury their opin- 
ion of the law arifing on the fafls^ 
then and not until then, was it the in- 
tention of the judge to communicate 
to them this deliberate opinion. Could 
this be done, with any intention to in- 
jure or opprefs the prifoner ? If fuch 
was the intention of the a£l, then^ and 
not otherwife, it was criminal. 

In enquiring into the nature of this 
aA, I confine myfelf now to the form- 
ing and delivery of this opinion, and to 
decide its innocence or criminality, we 
{hould confider it in relation to its mo^ 
tivcy its time and manner^ and its icn/e^ 
quences. If nothing partial, oppreffive, 
or corrupt, is to be found in any o^ 
thefe, I know not in what or from 
whence the criminality is to be efta^b« 
li(hed« In deciding, Gr, upon the fito* 
tive which prompted the judge to this 
a£k, we maft look for materials in the 
teftimony j by this we muft be govern- 
«d| and not by thaimputationsi furpu- 
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feS| and conftrudions of osr oppo- his tnie motivei^ His objeA was t# 

ncntSi however eloquentand ingenious, prevent an unneceflary wafle of time 

The judge and his motives are not only in a court, where a vaft deal of crimi« 

ftrongly denounced in the article, but nal and civil bufinefs was then depend- 

hare alfo had the fame fate from the ing and waiting for trial. This was 

mouths of the managers. I take the the motive and the only motive, declar- 

cvidence for my guide, and I know it ed and avowed by the judge, at thetime 

will be the guide of this honorable he delivered this offenfive paper, and, 

court. unlefs it be disproved by the evidence 

6r the circumllances of the cafe, it mull 

What then, fir, did judge Chafe de« be taken to be the true one. It is not a 

clarehimfclf, to be the reafons which fubjefk of enquiry now, whether the rea- 

induced him to form this opinion, to fon he afligned for this proceeding be a 

reduce it to writing, and to hand it to good or bad one ; it is enough to oMt 

the counfel ? And permit me here, fir, purpo(b that it mod certainly is nei-* 

to (late, that in all criminal profecu- ther partial nor corrupt. As the motive 

tions for an a£t, equivocal in itfelf, was not partial, fo neither was or could 

and wKofe chara^er of guilt or inno- be the z(k oppreflive to the prifoner, 

cence depends upon the intention with unlefs the judge in executing his de- 

which it was done ; the declaration fign of preventing the wade of time^ 

of the party made at the term, are al- purfued it to an unreafonable extent, 

ways received in evidence, to afcertain If he obftruQed only the introdu£lioii 

and fix the true cbara£ler of the a£l, of irrelevant matter, and did not ex- 

and the fair and legal exphnatloft of elude any thing which Could and ought 

the z€t is taken and derived from fuoh to have benefited to the prifoner, 

declarations of the party, if not dif- he was guilty of no injufticeor impro- 

proved by other evidence. Whatlhen priety. If the proper and legal rights 

did judge Chafe himfelf fay ei his in- of the counfel or of the prifoner were 

tention and motives in relation to this curtailed to his injury, there was cer* 

opinion ? tainly injuftice done y but if nothing 

,more than wholefome and reafona* 

Mr. Lewis dates, that on this occa- ble redridions were impofed, to the 

fion, judge Chafe faid, that he had un- manifed advantage of the general bu- 

derftood that at the former trial there finefs of the couri^nd of odier fuitors 

had been a great tuqfie of time on topics fhere, without any unjud detriment tQ 

which bad nothing to do with the bu- John Fri^, then hot only the motive 

finefs or cafe, and in reading common was corteA, but the ad was highly 

law dectfions on the doctrine of trea- laudable, and fuch was undoubtedly 

fon, as well as under the datute of the cafe. If we go no farther than Mr. 

Edward III. before the revolution ; and Lewis' tedimonv on this fubje£i:, eve- 

ilfo relating to certain a£ls of congrefs ry idea of intention on the part of the 

for crimes lefs than treafon. That to judge, to injure or opprefs JohnFries» 

prevent this in future^ he or they had is done away. As far as the judge de- 

confidered the law, made up their clared himfelf, his intention was pure 

minds and reduced it to writing ; and and corre£l^ and we cannot fay that 

in order that the counfel might govern in the execution of this correSk inten- 

themfelves accordingly, had ordered tion, he would have carried it to fuch 

three copies to be made out, &c. &c. excefs, and to produce oppreflion and 

Herethenthe judge, at the time of the injudice ; the defign was cru(hcd in 

aft, now charged to proceed from a embryo ; as far as we are acquainted 

corrupt and partial intention, declares with it, it is fair and clear of oppref« 

ui unequivocal language^ what were fion^ and we are not authorifed to pre- 



I as 



fume that f/" it had prdcccdcd farther, 
it would have changed its charafter 
and been partial and corrupt. It is 
"well known in Pennfylvania, that the 
louded claniOrs ^re made againfl our 
courts for the delays of jufticc, and the 
unreafonabk time fpent in the trial of 
every caufe. , Thefe complaints had 
doubtlefs reached the ears of the judge j 
there was an enormous lift of impor- 
tant civil caufes then before him, and 
he pre fumed that any expedient fairly 
to favc time would be acceptable to 
every bod^; tocounfel as well as to fui- 
tors. I have as yet, confidered this part 
of the cafe in itsmoft unfavorable afpe£t 
to the refpondent j upon turning to the 
teitimony of the other witneflcs, its 
complexion becomes much more mild' 
and unexceptionable. The fuggeftion 
that this opinion made up by the court 
and handed to the counfcl, was declar- 
ed to be filial and conclufivc upon 
them, and that no argu:n<^nt in oppofi- 
tion to it was to be permitted or heard, 
refls wholly and folely on the recollec- 
tion of Mr. Lewis. Mr. Dallas was 
not in the court at the time it is fup- 
pofed to have happened j no other wit- 
nefs, of all that were prefent, have any 
remembrance of any fuch declaration, 
and two witneflcs exprefsly difprovc it. 
Mr. Edward Tilghman dates, that 
judge Chafe declared the court had ma- 
turely confidered the law arifing upon 
the overt a£^s, charged in the indift- 
inent againft John Fries ; that they 
had reduced their opinion to writing ; 
that he underftood a great deal of time 
had been^ confumed upon the former 
trial, and that, in order to fave time^ a 
copy of the opinion of the court would 
i)e given to the attorney of the diflricl, 
smother to the counfel of the prifoner, 
and that the jury fhould have a third to 
take out ivifh them, Mr. Tilghman fur- 
ther ftates, that previous to the throw- 
ing of the papers on the table, and at 
the moment it was done, the judge ex- 
preffed himfelf in thefe words, " Nev- 
'erthelcfs, or nctwithftanding, counfel 
l^ill be heard," Mr. Rawlc, a witnefs 



cxaminc<f as well as Mr. Tilghman, on 
the part of the managers, gives the 
fame account of the declared motive of 
the judge, in preparing this opinion, 
,to fave time, as much had been loft at 
the former trial \ and ftates that the 
judge faid, the court had determined 
fo exprefs their opinion in writing on 
the law-, that they might not be mifunder- 
Jlood. Here we find the reafon not on- 
ly for forming the opinion, but for re- 
ducing it to writing alfo. The court, 
continues Mr. Rawle, obferved, «« they 
had therefore committed theij opinion 
to writing -, that the clerk had made 
three copies, one of which fliould be 
given to the diftrift attorney, one to 
counfel for the prifoner, and one the 
jury Jbould take out nvith them. To put 
this part of the tranfa6lion beyond 
doubt, and ftrengthen, if poffible, the 
charafter it now bears, I beg this hon- 
orable court to advert for a moment to 
Mr. Meredith's teftimony ; he too 
ftates, that the judge declared the 
court, on great deliberation, had form- 
ed an opinion on the law on the overt 
a£ts fet forth in the indi£lment, and 
that to fave time and prevent mi/lake, this 
opinion was reduced to writing, the 
copies to be diftributed as mentioned 
by the other witneflcs. He further ex- 
prefsly avers, that the judge, when he 
threw down the papers declared, that 
the givhig of this opinion was not in- 
tended to preclude the counfel from 
being heard, or from cxprefling any 
objedlions to its corredlncfs. After 
this mafs of concurring teftimony, can 
the motive of the judge in forming and 
delivering^ this opinion, be mifrepre- 
fcnted or mifunderftood ? And can it 
now be believed or pretended that it 
was done, as the article charges, to 
prejudice the minds of the jury againft 
John Fries, before counfel had been 
heard in his defence ? In order to bear 
up thi$ charge againft this weight of 
evidence, and fupport Mr. Lewis' tef- 
timony, in difcredit of that delivered 
by the other witneflcs ; the managers, 
who have fpoken to this part^ftlit 
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«d(By pretend that Mr. Lewie (hould be 
moll relied upon^ becaufe mod inter- 
eded in the tranfaClion. This interefl, 
Cr, may have given a falfe coloring and 
appearance to the condufl of the judgCi 
and his anxious zeal for his client, may 
have reprefented' the conduct of the 
court to his mind in harfher views than 
it defeh'ed. I have always underftood 
that thofe witneffes were mod to be re- 
lied upon who were mod cool and 
lead intereded in the tranra£tion. But 
the ingenious gentlemen invert this 
rale. But, (ir, I have no intention of 
making any compirifon between the 
credibility of thefe witneffes, they are 
all refpeftable, above fufpicion. It is 
a qaedion of memory aiKl not of cha- 
ra^er between them» and we mud 
judge from various combinations of 
circumdances in afcertaining their ref- 
peftive correfinefs of memory. Mr. 
Lewis himfelf, mod candidly declared 
his memory to be very uncertain and 
imperfeft of didant events ; befides, 
Mr. Tilghman and Mr. Meredith pofi- 
tivcly aver, that the judge faid counfcl 
would be heard on the correftnefs of 
that opinion ; now Mr. Lewis does not 
and cannot fay, that the judge did not 
iay fof but his evidence is no more 
than this, either that he did not hear it 
at the time, or that he does not now 
remember it. I refer the honorable 
managers to their own rule aboiit af- 
firmative and negative tedimony. In 
the Baltimore cafe, a fmgle, folitary, 
unfupportcd witnefs, (Mr. Montgome- 
i ry) fwcars to a declaration of the 
judge, which, fome fourteen or fifteen 
refpeSabl^ witneffes, both for and 
2|faind this profecution, with equal and 
better opportunities of hearing all the 
judge faid at that time, was not, to 
the bed of tKeir knowledge, uttered by 
the judge, nor any thing like it. Now 
. fay the managers, this (ingle affirma- 
Uvc, Mr. Montgomery, is more to be 
depended upon than all the other wit- 
neffes together ; and if any body can 
think fo, let it be fo. But in Fries' 
cafe, we produce two affirmative wit- 



neffes againft one negative witnefs, 
who tedifies himfelf to the imperfec- 
tion of his memory. 

I prefume, fir, I have mod fairly ef- 
tablidied the point, that the judge in 
making up this opinion, had really and 
truly no other obj^di or motive than to 
prevent a burthenfome and ufelefs wade 
of time ; and fure I am, that whoever 
attended the fird trial of Fries, would 
fee the neceility and propriety of fom« 
regulation for this purpofe. How then 
did the judge carry this intention into 
execution. The opinion of the court 
on the points likely to arife in the cafe, 
was put in writing aiid delivered to the 
counfel. Was this any difadvantage 
to them ? Was it not rather a friendly 
guide to them, by which they might 
fliape their argument fo ashed to meet 
the points of difficulty, and ferve their 
client. The court furniih each fide, 
the United States as well as the prifon- 
er, with copies of this opinion. This 
would have the effe£l to regulate and 
confine the argument on both fides to 
the proper channel, to the real points 
of difficulty, and prevent a wild, devi- 
ous and ufelefs extenfion of the argu- 
ment into matters wholly irrelevant. 
It was furely an advantage to Fries' 
counfel thus to know the opinion of 
the court on the points of law in their 
cafe, and thus t6 have an opportunity of 
meeting and fepellitig it. If they 
could convince the court or jury this 
opinion was erroneous, they would 
fucceed for their client. But if the 
court had permitted the counfel to 
take the' ufual courfe, and had kept 
their own opinion in clofe referve 
without any intimation of its dir/eftion, 
until the argument was clpfed, and had 
then delivered it to the jury, as unquef- 
ionably they might have done, and 
this opinion had contained fome points 
which had been overlooked by the 
counfel, furely it would have been 
more prejudicial to the prifoner than 
the courfe that was purfued. The ju- 
ry would naturally take the law from 
the court, and if therefore the judge 
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ifttendcd to have opprefTed John Fries, 
he would have fuccecdcd better by re« 
ferving his opinion, concealing it from 
the counfely permitting them to floun- 
der on in the dark, and theni in his 
charge to the }t;ry, diStztt the law to 
fuit his partial and oppreffive pur^ 
pofe. Would any gentleman of the 
law, about to argue a cife before a 
court, ^think lymfelf aggrieved if the 
judge were previoully to inform him of 
ideas he entertained of the cafe, 4rith 
full liberty to controvert them 7 It 
would be efteemcd a favour. 

You will be plenfed to bear in mind, 
fir, that this paper containing the opi« 
nion of the court, was not read, nor 
was their any declaration ^prhatever of 
its contents or fu bdance. It was known 
to none \ it was intended to be made 
known to none, but the counfel for 
whofe ufe it was defi jjned-^How then 
could it produce any prejudice to John 
Fries. No attempt was made; no inten- 
tion manifefted to read it. It was pri- 
vately banded to Mr. Lewis. . How 
then did it become public } in what 
manner were copies diftributed to va- 
rious hands? not fir, by the court, 
but by the counfel of John Fries-* 
Mr. Lewis, in a moment of real or af- 
f«£led indignation, threw the paper 
from him ; declared his hand (hou^d 
not be polluted by it« and caft it upon 
the table of the court, and it docs not 
appear that to this hour he knows the 
contents of the paper he fo haftily 
condemned ; feveral gentlemen of the 
bar by this meanly got hold of it, and 
(bme copies were taken — But for this 
eondu£l on the pa»t of Mr. Lewis, 
no body ever could have known the 
contents of the paper or the opinion 
of the court. It was this that gave 
publicity to the opinion, and extended 
a knowledge of its contents, not only 
without the dcfign and concurrence of 
ihe court, but decidedly againft them. 
The z6t of the court was thus thrown 
inio a different courfe and direfkion 



than was erer intended or contemplate 
ed by them. 

What then, fir, is the whole amount 
of the crime of the judge on this oc- 
cafion— That he a law judge, had been 
bold enough to form an opinion ; not 
on John Fries's cafe, or the fa£ls and 
circum (lances of it, for he knew them 
not ; but on certain abftrad^ points of 
law, without firil confulting and hear* 
ing Meflirs* Lewis and Dallas ; and fur* 
thcr, he had not only formed fuch opi* 
nions, but he bad the audacity to put 
them into the bands of thefe gentle* 
men, which, in the article of impeach- 
ment, is called « delivering the opini- 
on." The judge then, on mature de- 
liberation, from a full confideration 
both of Englifli and American prece- 
dents and decifions, had really made 
up his mind upon what overt a^s 
would cohilitttte the treafon of levying 
war ; and to prevent mifiake^ he had re- 
duced this opinion to writing ^ and for 
the information of the counfel on both 
fides (no partial felefiion) he gave a 
copy of this opinion to each of them \ 
and irUenitd to give another to the jurj 
to i^e out, with them. The jury (ho«ld 
have his opinion on paper when they 
could not miftake it, inftead of their 
memories when it might be mifunder- 
fto6d. Is not this,, fir, a fair and juft 
epitome of the fafls given in evidence i - 
Is it not the full meafure and amount 
of the judges crime and corruption ? If 
the judge had a right to have any opi- 
nion of his own4>n the cafe ^ and if flie 
opinion he formed was a cotre€t one, ^ 
and it is admitted or at leaft not de* 
nied to be fo, where or whence could 
any injury arife from it to John Fries 
or his counfel — ^The opinion is fup- 
ported by Englifli authority, and by 
the higly refpe£table names of judges 
Patterfon and Iredell ; and this opini- 
on judge Chafe had an undoubted 
right to give to the jury. lie never 
intended to give it until the argumeot 
was clofed y and then be defigoed tn 
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nrj from the ufual mode of cinrging 
jories, oti\j in this, that to prevent 
no/lake and for more certainty* he 
woald deliver it in writing inftead of 
rerbaliy. Yet the article charges that 
in confcquence of the forming and de- 
Jirering this opinion in this illegal 
lAannery John Fries was convi&ed and 
fetitenced to death. The undifputed 
corrednefs of this opinion wipes away 
eferj idea of an intention to injure or 

opprefs John Fries. ^No injuftice 

eouid refult to him from a legal and 
correal opinion* which muft have fi- 
nally ruled the cafe, delivered at any 
title and in any manner. There might 
be fome inattention to ufual forms, but 
there could be no fubftantial injury. 
An opinion thus anticipated, if mani- 
feftly unfound and erroneous and a- 
gaiaft the prifoner, might carry fome 
fvfpiclon of unjuft preiucUce, but how 
corrupt intefttiotts are to be proved, mani* 
fefted, or executed by corrtQ optmonSf 
is to me inexplicable. The judge had 
taken much labour and particular pains 
to inform himfelf on the law of the 
cafe, he would not truft himfelf on 
liifty opinions made up at the moment, 
where the life of a fellow citizen was 
It Qake, and might be the forfeit of 
ia error ; and he therefore carefully 
examined the law and deliberately took 
aa opinion. For this unufual attention 
be deferves thanks, and not impeach* 
inent. If knowledge of the law be a 
trime in a judge, ignorance is his bed 
recommefidation,aod that judge is mod 
worthy and beft qualified for his office 
who pofiTefles 4io opinions of his own 
on any legal fubjefk, but prefents him- 
felf as a fcholar to be taught by the 
counfel, and has no impreffions but 
ibcfa as they are pleafed to ^ve him. 

• 

I mean not to pafs a fentence of con- 
leiimation on the views or c6ndni£i of 
fte ooonfel of Fries. Their fole eb- 
jed and anxiety were to favt the life of 
their client \ and if they believed they 
MiU better eSt A this end by taking 
fiit at the conduct of the court % by 



exciting a ftrong feeling and prejudice 
againft the mode of proceeding, and 
by involving the court in embarrafll 
ment and difficulty, it was for them 
to judge how far they might purftie 
this obje£t by fuch means; and to 
their own judgment I fubmit it. It ia 
not cafy to fay how far counfel may 
fairly go.ia fuch a cafe, and when the 
life of the client is in iffiie much more 
will be allowed than in common cafes. 

We have heard much about the agi* 
tation of the bar on this occafion : the 
particular caufe of it has not been 
clearly explained. It might have been 
produced by the demeanor of Mr. 
Lewis, which from his own account 
Mras violent and indignant ; or it might 
have besn by the mere buftic produced 
by the diffisrent eiForts thatweremade to 
get hold of this noxioi^ paper, which 
Mr. Lewis caft from him with fo much 
feeling as too foul for his hand, or 
from a combination of thefe with other 
caufes. Another circumftance, equal- 
ly immaterial, has been dignified with 
much imporunce by the attention the 
managers have bellowed upon it — ^I 
mean the novelty q( the proceedinjo;.— 
Every witnels was aiked in folemn K>rm 
«• Did you ever fee the like before"— 
<< How long have you been a practic- 
ing lawyer''— << How many criminals 
have you defended'' — ** Was not this 
mode 4i{ forming and givihg opinions 
by the court a novelty to you." Grant- 
ed — It was a novelty — I fay, granted 
for argument fake, it was a mveity-^ 
and what fdlows ? Is it therefore im- 
peachable i Every innovation however 
juft and beneficial is fubje£^ to the 
fame confequence. But, fir, if this 
novelty proceeded not from impure in- 
tentions, and was not followed by op* 
preffive or injurious confequences, 
where is its injuftice or criminality.— 
There were many other novelties in 
that trial : It was a novelty that a man 
named John Fries (hottld commit trea- 
fon and be tried and couviAed for it : 
I never beari of pieciiely the fame 
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ihtng befoii|. It was a novelty that 
tounfel fliould defert their caufe in the 
abrupt manner in which it was then 
done— But I prefifme it will not be 
pretended that thefe things were wrong 
merely becaufe they were novel; much 
left that a judge is to be convified of 
high crimes, and removed from office 
for a harmlefs novelty. The articles 
charge not the judge with innovations 
and novelties in legal forms, but with 
depriving John Fries and his counfel of 
their, conflitutlonal rights ; and if he 
has not done this, the red is of no im- 
portance now. Butwh^tis tbisdrange 
novelty that excites fo much intereft 
and alarm ? Is it that a law judge had 
a law opinion, and was capable of 
making it up for himfelf without the 
affiftance of learned counfel ? I hope 
not. I ihould be forry to fuppofe this 
is a novelty in tt^ United States. Was 
it then the reducing of this opinion to 
writing, putting it on paper with pen 
and ink that makes the danger no- 
velty ? To have the opinion is nothing, 
hixi to write it conititutes the crime : 
and yet, fir, where is the difference 
to the prifoner, except that in the lat- 
ter cafe there is more certainty \ lefs 
chance of mifapprehenfion and miftake 
on the part of the jury, than when it 
is delivered to them verbally. Ic ihould 
be reco]le(9:ed, fir, and I am fure it is 
too important to be forgotten by this 
honorable couit, that this written opi- 
nion contained all the limitations and 
difcriminations on the law of tireafon 
which could fervc the prifoner, as well 
as thoCe which might operate againft 
him. But, fir, I deny that there was 
fo much novelty either in forming this 
•pinion, or in reducing it to writing, 
as is pretended. Is it uncommon for 
judges to (late their opinions on parti- 
cular points of law to couofel, even 
before argument, for the dire£]:ion of 
their obfcrvations *, and was it ever be- 
fore confidered a prejudication of the 
cafe, or an encroachment upon. the 
right of th^bar. In criminal courts th« 
practice is coaftant and uuiverfal. — , 



Previous to the trial of the cafes ot 
creafon after the reftoration of Charles 
II. the judgesx>f England met together, 
and did form and did alfo reduce to 
writing, opinions, not only upon the 
mode of proceeding upon the trials, 
but alfo on all thofe quedions or poinds 
of law, which they fuppofed would 
ari^e and require their decifion^ in the 
coiirfe of the trials. See Kelyng's Re- 
ports, pa. 1 — 2, &c. 9 — ii» Here 
the judges met in confutation expreiT- 
ly for the purpofes now deemed fo cri- 
minal in judge Chafe, and even took . 
to their aid the king's counfd. Our 
judge did not take to his afliftance the 
attorney of the United States in form- 
ing his opinion ; nor did the judges in 
England deliver to the counfel of the 
accufed therefultof their deliberati* 
ons,> but.doubtlefs, it would have been 
received as a favour if they had. la 
the only two pointsof difference, there- 
fore, between' the two cafest we have 
moft decidedly the advantage. 

But, fir, how can the proceedings 
of judge Chafcj Jn pvincipie and eff'e^t 
be didingui (bed from the common and 
univerfal pradlice of charging grand 
juries, on the legal nature and defcrip- 
tion of the crimes to come under their 
notice? When a judge is about to 
hold a criminal court, he is parti.cular 
to introduce into his charge thofe ve- 
ry offences, and his opinions upon 
them, which by information or other- 
wife, he fuppofes will be brought be- 
fore the court. The opinion of the 
judge on fuch cafes is formed, is re- 
duced to writing, and is publicly de- 
livered in the prefencc of all -the ju- 
rors, both grand and petit, but never 
was before conceived to be objedipn-* 
able — nor was it ever before fuppofed 
to be a prejudication of any man's cafe 
who might afterwards be tried for an 
oiFence thus defined. Judge Chafe 
dated that a&s in his opinion would, 
in con{lru£tion of law, amount to 
treafon by levying war ; but whether 
thofe a£ts and the oeceflary inteutioA 



»3J 

vliich mud acconnpanj them» wouU be as tbe perfons who were concerned in 

^roFcduponJoh|iFric6,oranvbodycIfe, the aflifl^ns^lion plot in the reign of 

was left entirely at large tp be decided king WilJiam) arc not the only perfpns. 

bjf the jury on (he evidence. In Har« vho can be (aid to compafs or ima* 

dy^y trial, for treafop in 1794, pa. fj, gine the death of the king, « The 

chief joftice Eyre dates to the grand " entering into rocafurcs which, in the 

jury: "Jurprs and judges ought to nature of thingf, or in the confmon 

fed an extraordinary ^xiety thaC pro- " expcricnpc of mankind, do obvioufly 

/ecuciona of this nature (hould proceed « tend to bring the life of the king in- 

opop folid grounds. I can eafily cpi^- << to danger, is alfo compaflfing and im* 

cave therefore, that it mud be a great " agining the death of the king ;" and 

relief to jurors placed ii) (he refponfiblQ the meafures which are taken will be 

fituationinwhich you now i^ana> bound, at once evidence of the coinpafi4Bg> 

to do judice to their couptry and to s^nd overt ads of it." 

the parties accufed, and anxious to dif* . Where is the criminality of fuch in- 

charge this trud faithfully ; fufe I api drudion and fuch diredion ; but in 

tlut it is confalatioq and cqmfort to us, what does it differ in principle and m 

who have upon v^ the refponlibiruy of all its pof&ble confequences to the pri« 

declaring vfh^t the law is in cafes in foner, from thfif conduft of jud^ 

which the public and the individual Chafe. The learned Englifli judge 

txt fo deeply intereded ; to have fuch thought he was obliging the jury, not 

saen a$ the great Sir Matthew Hale, encroaching on them ; by dating ful- 

iod an eminent judge of our own ly and precifely the legal condrudion 

times, who, with the experience of ^ of thofe nGts which would probably 

century, concurs with him in opiniopi be given.to t^em in evidence to fupport 

Sir Michael Foder, for our guides. the charges of treafon. It is true the 

To proceed by deps — From thefe treafon charged upon Hardy was not 

writers upon the law of treafon (who that of levving war, it w^s that of 

^ak, as I have before obferved, upon compafiing the king's death. Now» 

the authority of adjudged cafes) we what overt afis amount to a compading 

^arii, that not only a£ts of immediate of the king's death, is a quediqn of 

^snd dire^i attempt againd the king's law reding upon long and edabliflied 

Sfe, are overt a^s of cpmpafling his decifions and precedent : and judge 

'eathy but that all the remoter Jleps tak- Eyre thought it no crime to declare to 

with a Fi^w to s|ffid to bring about the jury, his opinion of the law in 

a£^ual attempt, are equally overt this refped. So, in our cafe, trea- 

of this fpecies of treafon \ eveo fon by levying war, is a general con-^ 

meeting and the confuting wha^ ditutional definition of the offence, 

"^ fbottld be taken in order to bring but the application of this general de-t 

ut tbe end propofed, has been aU finition, and the fixing and defcribing 

J3 deemed to be an a£l done in pro* fuch overt ads as amount to a levying 

upon of the defign, and as fuch an of war, is matter of legal condrudi* 

crt a£t of this treafon. —This is our on, depending upon a knowledge of 

dep \n the prefent enquiry. I former adjudications^ which the judge 

ed to obferve, that the overt a£ts was bound to know, or \ie was not 

ave been novcrfpeaking of have refer- worthy of his ofjice, and which he 

e, nearer or more remote, to a direEi was alfo bound to communicate to the 

immediMie attenipt uppn the life of jury. The difference in the cafes is 

king ; but that the fame authority only here : Chief judice Eyre formed 

rm^ us^ xYk^t they who aim dirc£lly at his opinion on deliberation and he re- 

•iifc of the kiog (fuch, for indancc, duced i( to writing-f^ut he alfo/r/*» 

u 
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Mhfjr ielhcYcd it Vfiih all tKc weight of 
His naihe and authority in the face 
of all the' jurors and of the country : 
whereas judge Chafe gave his opinion 
privately to the counfel, to be at their 
difpofal and dtfcrerion ; to ufe it for 
the benefit of their client if they 
could ; or to difcegard and fupprefs it 
if they thought proper. It might for- 
ever have been concealed from the ju- 
rors and from the world, if the coun- 
fel of Fries had tiot themfclves made 
k public. This praftice of delivering 
opinions on points of hw in charges to' 
grand jurieSi is not confined to the 
Knglifh courts. ' It is the fame in- 
the United States. The managers 
have proAounced a very deferved eulo- 
giumupon theofficiarcondufi and cha* 
I'aftcr of judge Iredell. The rcfpondcnt 
has been referred to him as a bright 
example of jufHce and impartiality 
and it has been lamented that with fuch 
an example before him, judge Chafe 
(hould have fo wandered from the path: 
of re£titude« We take their ftandard' 
of excellence. We agree to be judged 
by judge Iredell, and if I (hew that 
this humane and learned judge really 
did the fame thing for which the ref- 
pondent now (lands on his trial, I hope 
there will be an end of the complaint: 
Oh the 6rft trial of this fame John 
Fries, for the fame offence, judge Ire- 
dell" a£lually committed, with fomc 
clrcumftances of aggravation^ the fame 
enormous crime for which judge Chafe 
is now impeached. He did forjn an 
opinion on the law of treafon, he did 
teduoe that opinion to writing, and he 
did deliver that opinion, the fame in- 
fubdancc and nearly the fame in wtirds^ 
wirh that delivered by judge Chafe; 
tthis bright example was before cur 
tfcs, he is now fo, and let us be judg- 
ed by him. In the charge delivered to 
the grand jury in 1799, who found the 
•ftrft bill againdi Fries for treafon, 
fpeakirig of thofe cafes which he 
tliOu^'ht would come before the court, 
the judge fays> — " The only fpecies 
^ txiidton likely to coxno before you^ 



is that of levying war agaihft tKt 
United States- There have been va- 
rious opinions, and different determi- 
nations on the import of thofe words. 
But I think I am warranted in faying,, 
that if in the cafe of the inftirgcnts 
who may come under your confidcra- 
tion, the intention was to prevent by 
force of arms the execution of any a&, 
of the congrefs of the United altogeth- 
er, (as for inftance the hind tax a£l, the 
objeft of their oppofition) any. forcible • 
oppofition calculated to carry that in- 
tention into effcd, was a levying war 
againft the United States, and of courfe 
an- aft of treafon; But if the inten- 
tion' was merely to defeat its operation 
in a particular inflance,.or through the 
agency of a particular o£Beer, from 
fome private or perfonal motive, though 
a higher offence may have been c6m- 
mitted, it did not amount to the crime 
of treafon. The particular motive 
mud however be the fole ingredient in 
the cafe, for if combitied'with a general 
view to obftruft the execution of the 
ad, the offence mud be deemed trea- 
fon;^ 

Judge Iredell, therefore, fo far fronr 
conceiving it to be a crime to have an 
opinion upon the law of treafon^ of 
levying war and the overt afts which 
wouldconftituteit, to reduce thatopini- 
on to writing and to deliver both to 
counfel and jury^ feems* to have con- 
fidered it, as chief juftice Eyre had 
done before him, to be his duty to do 
fo. The opinion delivered by this 
refpe£iable j^idge, coincides entirely 
with that of judge Ghafe, and the man- 
ner of delivering was, on our oppo- 
nents principles, vaftly more excep- 
tionable. The novelty of thi* proceed- 
ing fcems to have vaniflied on ixiYcfti- 
gation. There is indeed one ftrikiog 
difference in the two opinions \ that 
judge Chafe goes more fully and clear* 
ly into the definition of the oflPcncei 
and is more particularly careful to ftatc 
thofe deitinations and difcriminationi 
which might ferve the accufed and ro 
duce bis tranf^rv'ff^nto fome fcnalkj 



»15 



•isBce» pTtVlded they (hould appear m 
Us cafe. He fets-out not only the de£- 
criprion and chai^Acr .of thofe OTert 
a£ts which do conftitute treafeoy but 
enttmeratcf. atfo with equal care, fuch 
at wiil not amount lo that ofieace. If 
thefe ft?orabie difcriimnations might 
in any way be lifeful to the accufed» 
they ^were put fiUly into the power both 
of the eounfel and the jury. 
The gentleman who opened the pre- 
/fecuti^n.^Mr. Randolph) took occafion 
to'fpeak im rctj handfome, and I doubt 
not veryv4erer?ed terms of appUufe of 
a diftinguifhed judge in Virginia. 
This fame judge has publiflied an edi* 
tion of Blackflehe'« Commentaries.; 
into which he has introduced a variety 
cf bis own opinions on the conftitution 
aad laws of the United States. If 
hereafter a perfon accufedi under th^ 
operation of feme of thofe (latutes on 
the conftrudion of which judge Tuck- 
er has .pubiiflied his comments and 
opinions ; would it be any impeach- 
ment of the |u(lice and impartiality of 
this judge, to. fay, he had made up his 
opinion^ he had xeduced it to writing, 
he had delivered it to the world, and 
therefore he had .prejudged the caCc ? 
No, this would be a fort of reafoning 
ercn more abfurd than the Richmond 
'mnfifuitHr. The honorable manager, 
vMr. Randolph) to enforce and exem- 
plify his dodrines on this, fubjeA, put 
an analogous cafe« He ftated that a 
\ judge holding a criminal court, might 
properly givCrthe legal dcfcription of 
murder, and the circumftances and in- 
gredients that 4n point of law would 
cooditute the offence \ but, fays he, 
he may not go on to.appVy this defini** 
tion to the orert acts laid in the indi^« 
ment. This I <coiifefs is a noveltv to me* 
I never before heard of overt aas in an 
indi£iment for murder 4 the general 
charge of the offence is laid .in legal 
and general terms, but there is no fpe- 
cificatioos' of the particular fa As and 
circumftances by which the charge is 
to.be fupported. But fuppofe a judge, 
knowiifg that a man was coming before 



him for trial, >^^^/ of going into the 
ftreet with a declared refolution to kill . 
the firft perfon he (hould meet; and 
this judge were to fay to any perfon 
or in anyplace^ verballyor in writing, 
that a killing under fuch circumftances, 
was niurder, and a f uH manifeftation of 
malice in a legal conftrudion. Would 
this be called a prejudication of the 
<afe ^ 2s it not a mere declaration of 
the law exifting and eftabliflied long 
before the cafe, which it was the duty 
of the judge to know, to obey and to 
declare. If the fzGts proved before the 
jury brought the accufed witliin the 
law, the confequence of .convi£kion 
followed, not by the will of the judge, , 
but by the fentence of the law ; and 
wliile this queftion was left open, the 
cafe was in no wife prejudged. To. 
• explain this point (lill further, I will 
put the cafe of GbelHng. This offence, 
like that of treafon, conGfts of too 
parts, the act and the intmU Would 
it be criminal in a judge, knowing that 
fuch a cafe was to come before him, 
to inform himfelf, if necedary, of the 
law of libels, to make up his mind up- 
on the conftituent parts of theoffenccit 
and to declare them to the grand jury, 
the counfel, or anybody elfe; might 
he not be of opinion, and write, and 
fay, that a libel is a malicious defama- 
tion of any perfon in writing, in order 
or intending to excite their wrath or to 
expoiGe them to public hatred or con- 
tempt. Here the fadl of publication ^ 
mull be proved and :the malicious in- 
tent ; and might not a judge (tate 
what, in contemplation ot >law, is a 
malicious and defamatory writing, and 
'that if fuch a one is pubii(hed with itt'' 
tent to injure «nd defame, it is in law a 
•libel. Apply this dodrinp to the cafe, 
of Fries. May not a judge have an 
opinion and declare, that an infurrec- 
tion of any body with intCBt or in or- 
der to refift the execution of any law. 
of the United States, and the carrying 
that intent into execution by adual 
force and violence, is treafon againft 
the United States by levying war. 



'56 



There U ho ^rejticlteliti6n nl either 
cafe ; the fads and the ivienx whfch 
xonditute the crime, ani) 6n which the 
guilt or innocence of the accufed de- 
pends, are left whoily untouched, and 
come without prejudite or biafs to the 
jury. I have heard the phrafe «* pre- 
judging the law/' repeated over and 
over again. Judge Chafe prejudgtithe 
law againft Fries, we ire told ; I con- 
fefs the phrafe is a very lingular one 
to me ; I know not precifely how to 
Ainderftand it : lean comprehend what 
is meant when I hear of prejudging a 
man's cafe, in prejudging the fads of 
any cafe ; but as to the law, I pre- 
fame it is ai^Ttys prejudged, always . 
fetded, certain and afcertaineJ. Ic is 
never a que ft ion in a cafe of murder, 
whether a killing with maiice ptcpcnfe 
is or is not murder. The law has pre- 
judged that; and fo in all other cafes the 
queltion is, whether the fads* proved 
being the cafe within the law *, and fo it 
was in lories' cafe 9 and upon that point 
judge Chafe neither gave, nor intimat- 
ed, nor had an -opinion, for as the ev- 
idence had not bei:n heard, he could 
not anticipate what fad's would be 
proved. 

I h6pe and truft, fir, that the firft 
!fpeci£catrons of this article is nOw dlf- 
pofed of to ^he fatisf^rdion of this 
Itoborabtc court, and the complete juf- 
lification of the refpondent \ part of it 
when tcfted by the evidence, turns out 
to be wholly unfounded ; and the rell,* 
which is true, has been fully juftiiied 
both on principle and by precedent. 
If there was fome bade and etror in 
the condud of the judge, which how- 
ler I neither belUve nor admit, there 
vfdA certainly no criminality in the ad, 
there was nothing impure in the mo- 
tive, notUng injurious in the confc- 
^ucncc. 

Suffer me new, fir, to ofifcr you fohie 
cbfcrvations on the fccond fpccificati- 
on pi the fitft article oJF irtpeacJhment. ' 
J hope it ^ill not be necc.Tary to tref- 
yafs greatly on yourpaticr.te in refut- 



ing It.-^rt ehurge^ j^dgt Cbafe ^ith 
*' reftriding the counfei for the faid 
John Fries from recurring to fuch En- 
gli(h authorities A^ they belteted appo- 
fite, or from cttiDg cettuin ftalotes of 
the United States, which chey deemed 
illuftratiteof the pofitions, upon Which 
they intended to reft the defehce of their 
cHent." This charge confifts of two 
parts \ it complains of a reftndion as 
to Engliih authorities, and as to Am«. 
ritan (latutes : I wilt confidcr them 
diftindly.^Firft fir> pcfttut me lo it- 
mark, that thefe allegations are made 
to fuppcrt the general charge irf prfr- 
tialit'y, opprclTron and injultice. * But 
what becomes of thefe pretences when 
we bear in mind the teftimony of Mr. 
Kawle, then diftrid attorney, and al- 
ways, and in every fituation a gentle- 
man whofe charader, in all its relati- 
ons both public and private, hears the 
fii-ft ilamp of tcfpcdabiKty and fears 
no ctmpetition for credit. He has in* 
formed this honorable court that this 
reltridion fo grievouflj complained of 
and now the fubjed of a criminal pro* 
fecution, was itnpofed upon him as 
well as upon the counfcl of Pries.— 
Is this the charadet or rhc -coirdud of 
partiality or oppreffion^— Does it evince 
that ftrong appetite the judge is faid to 
have to drink the hearts blood of this 
unforiunate German, and llain the 
pure ermine of juftice with gore. I 
have always ur.dcrftood by parttaKty 
in a judge, a favoring "bias to one j>ar*- 
ty to the- prejudice of thet>ther; but 
when a reilridion is pat* equally t>n 
both fides, I cannot conjedure how 
ic Can be refolved into partiality or 
oppreffion. It will be fccn prcfently 
that as far as this reilTidion could 
have any operation, it was friendiyin 
that operation to John Fries. But, fir, 
what ^Aqtsthis rcrftridi'onTo much com- 
plained of and now magnified into a 
liigh crime ? That certain Englifii dc- 
ciOons on the law of treafon made be- 
fore the rcvoldtfon of x 688 fhould not 
or ought not to be read to the jury-^ 



^iT 



Aad pray fir, wliat were thefe deSfi^* 
oils? I will take riieir chanfter from 
Mr. Leirts himfelf , and bo man is bet<* 
ter aoquatnced with thexn. He fays 
thcf were the decifion»of corrupt and 
dependent judges, who carried the doc* 
trioes of conilra£kive.treafon$ to the 
moft dangerous andeztraTafrant lengths. 
True they were fo ; faoguinar^y cruel 
and tyrannical in the 'extreme : and 
could the eaclufion of fuch cafes in- 
jure John Fries i H cafes which exte- 
noated and foftened the crime of trea- 
fon had been rcje&ed, he might indeed 
hsfe fufered; bat how he was or 
could be injured by keeping from the 
jury tbofe cafes which aggravated his 
ofeittey I am really at a kits to learn. 
The reftriftion then was on the Unit- 
ed States. Had they been adduced by 
ibe diibri£fc attorney » no doubt they 
liottldhave been ably anfwered by the 
defendant's counfel) but the ability 
of the couafel for the United States 
was not inferior to Fries' counfel ; and 
if judge Cbaie had indeed a defign to 
opp^b and injure Joiin Fries, and to 
coBfidl hioion ilrained conftru&ions 
of tteafon, his beft policy would fore* 
Ij have been to hare Offered thefe ca- 
ies to come forward, and if fupported 
by his authority and the talents of the 
counfel of Ac United States they, 
might have had their influence with 
the jnry« notwithftamting the able re* 
fntations tkey might Irare receivied. — 
Bill why and for what good purpofe 
did the eoonfel deitre to read thefe ca- 
(^ opesattngy if ther operated at atl> 
directly agaiaft the lite of their client. 
Why woaid they fatigtie the court and 
impoCe ispon the jury with thofe wick- 
ed aad xidicoious dRrcifions againft a 
man vho iwiflied his (tag's horns in 
the king's belly— ^and another, ^ who 
declared he would 'make bi» fon heir 
to the <cfOwfi« Sir, ihere. could have- 
been but one objeA in this attempt ; it 
was ihis» K> excite fuch horror in the 
minds of tke jurors by reciting thefe 
tales of ty canny and blood, as woukl 
create a general prejudice in them a- 



gainft all the hwof tieafon. The ab- 
horrence which would be honeftlf gi«^ 
ven to fuch extraordinary cafes of cru- 
elty prafttced under the hw of treaCon^ 
they hoped would extend itfelf to all 
cafes of treafon, even the mod joft 
aad upright. I know another and 
an ingenious colouring; and pretence 
has been given for this defign, this 
ftraoge anxiety to read cafes which fo 
ftrongly fupport profecutions for trea* 
fon. It has been faid by Mr. Lewis, 
not here as a witnefs but in PhtbdeU 
phia as counfel fot John Fries, that his 
object in defiring to read thefe extra- 
vagant cafes was of this fort ; that ma» 
ny of the dedfions on the law of trea- 
fon mat^e Qnce the revolution of 1688^ 
and which are received as authorities in 
modern courts, were adually ground- 
ed on the iniquitous cafes decided be- 
fore the revolution ; and therefore, : 
fays Mr. Lewis, we wifhed to lay thefe 
cafes before the jury that they might 
place no reliance on thofe fmce the 
revolution which were derived from 
them. Could the gentleman be fin- 
cere in this pretence — How far would 
he carry it ? To all decifions fince the 
revolution, and are we to have no ad- 
judications on this fubjedt which may 
be relied upon as found, legal and vir«- 
tttous ? I apprehend he does not mean 
fo much as this — He defired, I pre- 
fume, only to difcredit fuch of the 
EngKQi decilions (ince the revolution- 
as were derived from thofe corrupt 
fenrces alluded to ; then, moft afiur- 
edly, he was premature in his attempt 
to read thefe precious cafes. If the 
diftri^ attorney fliould read, and idy 
upon any cafe decided fince the revo- 
lution to conviA John Fries, and Mf * 
Lewis could trace that decifion back 
to the horrible times fpoken of, and 
(hew that it was derived from and 
gprounded upon the opinions of thofe 
corrupt and dependent judges, ii would 
furety have >been competent for him to 
do fo, and no court would have at- 
tempted to prevent him. But that he 
is to deluge the court and jury widi a 
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mafs of *tT4A aad corniptton, and fo 
tleciaTed to be by bimfelf, by way of 
anticipation and when no neceflity had 
#ccutred or. probably would occur to 
juftify it, could not be endured by any 
court knowing its duties and refpe£i^ 
ing its dignity. Thefe cafes are law» 
or they-are^net law. If the former, 
their operation and influence were 
againft -the prifoner ; if th*; latter, the 
court fliould not fufFerthem to be read, 
♦o miflead and impofc upon the jury. 

So far, fir, and I Qiall trouble you 
ho fnrthor, on the exdufion of thefe 
Englifh authorities — Now, as to the 
(latutes of the Un?tedState«— That a- 
ny fuch reftrid-ion was laid upon the 
counfcl of John Fries, refts whollyand 
-entirely on the teftimony and recollec- 
tion of Mr. Lewis. I will, fir, firft 
confidcr.ihc nature .and extent of this 
charge againft the refpondent, fuppof- 
>ing the fa£): to be — ^I prefume it will he 
.granted to me. that a judge has fome 
fort of authority 4n a court \ that he 
does not fet there as a mere cypher, 
without power or command — Among 
the acknowledged powers of a judge, 
is that of regulating .and directing, in 
•fome degree the argument before him, . 
and of ^rercnting the introdu&ion of 
matter either grofsly improper or pal- 
pably irrelevant .to the ififiie. If. then - 
it be demonflrated that thefe ilatiUes 
of the United States had really and 
truly nothing under heaven to. do with 
^he trial of John Fries. I hope the 
judge will not be <;ondemned for ex- 
cluding them. John J'ries, fir, was 
indited for the treafon of levying war 
againft the United States ; and for no 
other offence. This <:rime is created 
/and defined by the conftitution of the 
United States. It became the duty of 
^the. attorney of the United States, to 
-ftiew to that couct and jury that ^he 
prifoner had been guilty of the treafon 
eharged in the indidment according to 
its definition and defcription in thecon*. 
ftiuitioh, or the profecution muft fail. 
V, on the other hand he did (h(w this 
totheiatisfadionof the. court andju« 



Tyi John Tries Rmft neeeflafklybe con-' 
vf£led—- Now fir, wbat poflible anflo^ 
ence or controul could any ad o£ con.- 
p-efs have over the character of a crime 
defined in and derived from the higher 
authority of the conftitution. The zBt 
of congrefs could not onlarge, 4reftrift 
or in any way alter or affefl the confti- 
tutional defcription., To what proper 
purpoie then fouid any ad of <ongrefii 
be read i Why, fir, we have ^eard 
fomething about a legiBative conftruc* 
tion of the conftitution ; andthat thefe . 
ads of congrefs defifiing fedition antl 
other ofiences,^might be ufcd and were 
impor-tant'to 4iew what was intended 
by the confiitution in the defcrvpticn 
of treafon* In the firft place, fir, con- 
grefs in pafling thefe ftatutes never :bad 
the moft remote idea or intention of 
giving any fort of confttudion or opinU 
on upon the law of treafon ; and if 
they had. fuch an intention, it ^wa« be- 
yond their powers and fights and ihoiiU 
be wholly difregarded, notenly.by that 
court but by this. The conftrudion of 
the conftitution, in common with eve« 
ry other law, belongs exclufiirely to the 
judiciary, as-beft qualified both fcom 
its -permanency and .independence as 
well as from legsrf learning, to exercife 
fo important a right. The oeceffity of 
a power exift:ing fomewhere to judge of 
the conftitution and of the conformity* 
or non«cotkformity of laws to the provi- 
fionsof it, refuhs from the very nature 
of a written conftitution ; it is vain we 
have an inftrument paramount to ordi- 
nary lcgiflktion.if there is no authorky 
to check encroachments upon it, and 
there is no department of government 
with whom this power can be fo fafely 
lodged, or by whom it can be fo ably 
and imparttallyexercifed as the judict* 
ary. It the iegiflature,ihe verybninch 
of gbveromcntmoft controlled by the 
conftitution, and intended to be £q^ 
{hall be permitted to afltime the wide 
and ualimited right of conftru£lioa# 
the conftitution will fink at once.int!» 
a dead and worthlefs letter, moulded 
into various fantaftick ihaj>es .at xbfi. 



f 



'?> 



win of the legiflature, and purporting 
•ne thing to day and another to-mor- 
Tow and nothing at lad; but congrcfs^ 
I repeat fir, in paiBng the fedition law, 
had no intention whatever of giving 
their con(lru£lion to the conftitutional 
dtfcription of treafon, or of afFe£ling 
or tDuching^ it in any way. The coun* 
k\ of Friea were therefore about to ufe 
or abufe the a£fc of the legiflature to 
pnrpofes never contemplated or intend- 
ed I Should the court fufi^r a delufion 
of this fort to be pradtifed upon a ju- 
ry, equally difrefpe£tful to the court 
and to the congrefs. It was not judge 
Chafe only who thought thefe ftatutes 
of the United States totally irrelevant 
to the cafe of Fries. They had been' 
iblemnly adjudged to be fo, after every 
exertion of the talents^ of the counfel 
to (hew their application and force. — 
I refer you fir, to the opinion of jude 
Iredel^) on the firft trial of Fries* / 

** An z£t of C&ngrefs which I hav« 
afready read to you (riiat commonly, 
called the fedition a£k) has fpecially 
provided in the manncryou have heard 
agaiaft combinations to defeat the ex- 
ecution of* the laws* The combinati- 
ons puniihable under this zSt mud be 
diftingaifhed from fuch as* in them- 
felres amount to trcafon, which is un-- 
akerably fixed by the conilitution it- 
felf. Any combinations therefore, 
which before the paiBng of this a£l, 
would have amounted to treafon, dill 
conditute the fame crime. To give 
tlie act in quedion a different -condruc- 
tion, would do away altogether, the 
crime of treafon'as committed by le- 
vying vrzT, becaufe no war can be le- 
i^ed' without a combination for fbmc 
of the purpbfes dated in the a£t, which . 
moft neceflurily conditute a part, 
though not the whole of the offence." 
<^' This, gentlemen of the jury, is 
an indi£lment againd the prifoner at 
the bar, for levying war againd the U- 
nited States; the fird enquiry there* 
fore is, what i9 meant by thefe words 
of our conditution. * Treafon againd 
the Uoiud^ States, (hall confid only in 



levying war agiiind them,* fee. TKcfe 
words are repeated verbatim, I believe 
in an z£\. of Congrefe, called the judi- 
ciary a£l, defining the punifliment of 
the crime of treafon, purfuant to con- 
ditutional authority. This crime be- 
ing defined in the conditution of our 
country^ becomes the fupreme law, 
and can only be altered -by the means' 
therein pointed out, and not by any 
acl of the legiflature ; and, therefore, 
the repetition of the words of the con-- 
dilution in the judiciary zQr b* quite 
unneceffary, as the only power left to 
congrefs over this crime was, to de- 
ftribe the puniOiment : the fame aft 
in another part, makes provifion for 
the method of triah . Agreeable to their 
powers congrefs have defcribed th« 
punidiment, and thereby declared the 
crime to be capital. It is clear there- 
fore, that, as the conditution has de-^ 
fined the crime, the congrefs, drawing 
its fole authority from that conditutt^^ 
on, cannot change it in any manner,, 
particularly as it is fo declared ; yet the 
counfel' for the prifoner fay, that the 
legiflature have given it a legiflative in^- 
terpretation, and that their iinerpreta-> 
tion, is binding an this court. They fay 
that congrefs did not mean to include 
the offence charged upon the prifoner 
at the bar, under the definition of 
levying war ; becaufe the fedhion 
aft defcribes a fimilar offence, and be- 
caufe a refcue is provided for in ano-* 
ther a£l| the punidiment extending n^* 
farther than fine and imprifonmerit. — 
Several anfwers may be given . to re- 
move thefe obje£lions : 

Fird^ if congrefs had intended t* 
interpret thefe words of the conftituii- 
on by any fubfi^qucnc acV, they had n9 
kind of authority fo to do. The whole 
judicial power of the government it 
veded in the judges of the U. States^ ia 
the manner the conditution defcribes ^ 
to them alone it belongs to explain the 
lawand conditution j and congrefshave 
no more right nor authority* over the 
judicial expoGtions of tbofe a£ls, than 
this court hat to ma^e a Jaw to b.n4 
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them. If this was not sin article of the 
conditutiony but a mere a£l of coti- 
grefs, they could not interpret the 
meaning of that a£l while it was in 
force, but they may alter, amend, or 
introduce explanatory fe£tions to it.-— 
In this we differ from the pra£lice qf 
England, from wjience we received 
our jurifprudential fyftem in general ; 
for they having no conditution to bind 
them, the parliament have an unlimit- 
ed power to pafs any a£t of whatever 
nature they pleafe; and they, confe- 
(]uently, cannot infringe upon the con- 
(titution. The very treafon (latute of 
Edward, III. itfelf, contains a provifi- 
on giving parliament an authority to 
ena£t laws thereupon, in thefe words : 
( Becaufe other like cafes of treafon 
may happen in time to come, which 
cannot be thought or declared at pre- 
fent : It is thought, that if any fach 
docs happen, the judges Jbould not try 
ibem without firfi going to the king and 
parliament^ where it ought be judged irea^ 
fon^ or otherwife felony* On this point 
Sir Matthew Hale was very careful^ 
left conftru£live treafon (hould be in- 
troduced. 

This, gentlemen, you will obferve, 
only relates to any cafe not fpecified in 
that a£l. But, on the occaHon now 
before you, it is not attempted by any 
con(lru£lion or interpretation, that any 
thing (hould be denominated treafon, 
that is not precifely and plainly within 
the conftitution. No treafon can be 
committed except warhasa£tually been 
levyed againft the United States. 

But farther, nothing is more clear to 
me than that congrefsdid not intend in 
any manner whatever, to innovate on 
the conditutional dn^finiiion of treafon, 
becaufe they have repeated, the words, 
I think, verbatim in their own a£l, with 
regard to the refcue and obdrudlion of 
procefs which is mentioned in the a^ 
alluded to : it will not be pretended by 
any man, that every refcue, or every 
obiiru£lion of an officer in ferving pro^ 
cefs, or even both together, amounts to 
high (reafon, or clfe to no crime at all : 



No; the crimes are differently fpccifT- 
ed, and refcue or obflruAton of pro- 
cefs, may be committed without that 
high charge. This, I think, was fuffi- 
ciently explained by the counfel for the 
United States.'* 

Will it be pretended, fir, that coun- ^ 
fcl have a right to read any thing be- 
fore the court which they may find in 
a law book ; is there any thing of fuch 
peculiar dignity and privilege in the 
(}atutcs of the United States, that any 
of them may at all times and on all 
occafions, whether^ertinent or not, be 
read in a CQurt of juftice ; and it is a 
high crime in a judge to prevent it-^ 
Suppofe the counfel had chofen on the;, 
trial of Fries to amufe themfelves with 
reading the revenue laws of the Unite4 
States ; would the mere circumftance. 
of their being bound in our ilatu|e 
book have given them fuch a facred 
character ihat tlie court would bo 
bound to liften with the mod refpe£lfut 
attention to fuch an abfurd wafte o£ 
time. I do not hefitate to aver that the 
revenue laws have full as clear and pro^ 
per an application to the cafe of John 
Fries as either of the (tatutes thecouQn 
fel were fo anxious to produce. 

But, fir, although judge Chafe un* 
doubtedly believed that thefe ftatute$ 
of the United States had no fort of ap«r 
plication to the cafe before him, and 
we contend that he would have been 
wholly juftifiable in excluding th^rri 
from the difcuffion, yet we deny, mo(\; 
explicitly, that be did fo. The refpon* 
dent never declared that thefe law$ 
(hould not be read or referred to on 
that occafion. The proof of the fa£t 
reds entirely on the recollection of 
Mr. Lewis. Among the numerout 
fpe£iators of this tranfa^iion not a mai> 
but Mr. Lewis has been produced tQ 
fudain this charge now deemed fo im- 
portant. Mr. Lewis has doubtlefs de^ 
clared the fadl as he believes it ; but 
fir, when we recoUe£l the agitation of 
this gentleman as de(cribed by him(elJF 
—the (Irong (late of feeling or paffioa 
into which he was cxcitedi the lengtd 
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if time and the ackno Jirledged frailty 
of his memory \ and when to this we 
add that fomc thing was probably faid 
about the irrelevancy of thefe ilatuceSi 
we (hall find fufficient reafon to believe 
that Mr. Lewis has» in this refpe£l, 
fallen into a midsike': oppofed to this 
imperfeA recolle£lion we have Mr. 
Rawie, Tilghman, Meredith, Biddlc, 
and Ewiug, all poflefling an equal op- 
portunity wi.h Mr. Lewis to hear and 
to underdand what palTed from the 
court } and from their cool and difin- 
terefted fituations lefs likely to receive 
unfounded or difcoloured impreflions. 
I cannot avoid reminding you, fir, 
that Mr. Tilghman, and Rawle, are 
witnefies fummoned and examined on 
the part of the United States ; and al- 
though the honorable managers have 
thought pioper to chiim only Mr. Lew- 
is and Dallas, and to treat the otlier 
gentlemen as witnefies for the refpon- 
dent ; they are neverthelefs entitled to 
the full regard and rcfpeft, whatever 
it may be, attached to the witncffcs for 
the majcfty of the people. The five 
gentlemen I have named, were all of 
them, in court during the trial of John 
Fries, and at the time Mr. Lewis fup- 
pofes this redri^ion to have been laid 
upon him^ and yet not one has any re- 
conedlion of any fuch prohibition ; I 
believe they, or fome of them, (late in 
decided terms that none fuch was 
made. If on this comparifon of the 
recoIle£iian of five . witneflcs, againft 
one who himfelf teiliifies to the imper- 
fedlionof his memory, leaves any doubt 
about the truth of the fa£l, I can re- 
fer this honorable court to a written 
document, drawn up by Mr. Lewis in 
conjun^ion with Mr. Dallas, which 
mull put the queftion to reft. When 
there is fuch a contradiction in the tef- 
tlmony of fuch refpeftable witncfles, 
it is a great relief to my mind, to have 
fome permanent voucher to tefer to, to 
<lecide the difference ; I allude^ fir, to 
the letter addrefled by Mefirs. Lewis 
and Dallas to Mr. Lee^ then attorney 



general of the United States ; this let- 
ter was written in May, 1 800, foon af- 
ter the trial of Fries, and when every 
circum (lance was frefh on the memo- 
ry of Mr. Lewis. This letter was writ- 
ten in confequence of a communication 
from Mr. Lee, ftating that the cafe of 
Fries was before the prefident ; that 
all the information was wi(hed, which 
could amd in making a proper decifioa 
upon a claim for mercy and pardon ; 
for which purpofe Mr. Lee defired to 
know the grounds on which the coun- 
fel intended to have enfoijced the de- 
fence. In confequence of this folemn 
and important call from fuch high au- 
thority and for fuch an intereltii^ pur- 
pofe, Mr. Lewis writes to Mrr Dallas, 
llates that in juftice to **poor Fries," 
as well as to themfelves> they ought to 
make the defired communication, that 
they fliould ftaie their intended argu- 
ments, &c. &c. and that they fliould 
llat^ <« in decent, but manly terms, our 
reajons for declining any interference in 
the trial \" hc then requeiis from Mr. 
Dallas, every communication « likely to 
render fervice to poor Fries." Turn 
then, fir, to the letter addrefied to Mr. 
Lee, with all thefe friendly difpofitions 
on the part of Mr. Lewis, with all the 
anxious defire he had to ferve poor 
Fries, and with all the aid of Mr. Dal- 
las in making the (latement, which was 
to contain ^A^ their information on the 
fubjedl, and all their reafons for decli.i- 
ing to interfere in the trial. We find 
fir, in this important lettevi that they 
inform the prefident that the << caufi 
was prejudged" by an opinion they 
were wholly unacquainted with, by a 
papef they had liever read and knew 
not the contents of ; and the jury were 
zUo prejudiced bj this opinion, although 
they knew not what it was ; and we 
find a good deal of irritation againft 
the court in this letter. But, fir, we 
do not find any complaint whatever^ 
nay, not the flighteft fuggeftion that 
the court prevented or forbid the read- 
ing of thefe ftacutes of the United 
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States, or reftriAed the counfel from 
making any ufe of them they thought 
proper. With the manifeA difpofition 
of thefe gentlemen in writing this let- 
ter, with the obje£l before them for 
which it was required, and the ufe8 
they intended (hould be made of it, 
ufes which they anticipated at the mo- 
ment they abandoned the caufe, is it ^ 
probable fo important a circumflance 
would have been omitted if it had real- 
ly occurred ? I refer you and this hon- 
orable court, fir, to the following pages 
of the evidence printed at the lail fef- 
fion of congi'efs for the ufe of the 
houfe of reprcfentatives — pages 2 1| 24f 
Ij, 26, to 32. 

May I not now flatter myfclf, fir, 
that all the criminality charged upon 
the refpondent, in the fecond fpcci6ca-* 
tlon of the firlt article of impeachment, 
is wa(hed from the mind of this honor- 
:|ble court. Under this hope and im- 

Ereflion, I wlH proceed to confider as 
riefly as pof&ble, the third and lad 
fpccification. In this the judge is charg- 
ed with •< debarring the prifoner from 
his conAituiipnal privilege pf addref- 
ilng the jury, (through his counfel) on 
the law, as well as on the fa£ly which 
was to determitie his gUilt or inno- 
cence, and at the fame time endeavor- 
ing to wreft from the jury their indif- 
putable right to hear argument, and de- 
termine upon the quefiion of hw, ,as 
well as the queftion of fa£l, involved 
in the vcrdift which they were requir- 
ed to give.'* ' This charge is abfolutely 
unfounded and untrue $ and is, in all 
its parts moft completely difproved by 
the evidence. As to debarring coun- 
fel from being heard, I nc^d only refer 
you, fir, to the teftimony of Meflrs^ 
Tilghm.an and Meredith, who cxprefsly 
(Vear, that judge Chafe when he threw 
tjown the paper containing the opinion 
^he court had formed on the law, ex- 
plicitly declared, that . neverthekfs, 
counfel would be heard againfl that 
/opinion. It is indeed true that Mr. 
Lewis feems throughout the biifinefs, 
10 have beea under an impreffion tbit 



nothing would be heard in contradic- 
tion to that opinion, and that his pro- 
feflional rights were invaded ; but this 
appears to be a hafty and incorre£l in- 
ference or cpnclufion of his own, from 
the condutl of the court ; he wholly 
mifapprehended the court, and has 
charged his mifapprehcnfion to their 
account. Tixis is the ufual effefl of fuch* • 
precipitate proceedings. The mana- 
gers have greatly relied on this circum- 
ftance ; they urge that Mr. Lewis, 
through the whole of the afFair and in 
all he faid concerning it, /toQk for 
granted and dated, that he was debar- 
red from his conllitutional privileges. 
He did fo 5 but he did fo under a mlf- 
take of his own, not proceeding from 
the court. It is not only that no othcr^ 
witnefs fpeaks of any fuch reiliidion 
but exprcfsly negative it, and fay, fomc 
of them at lead, that none fuch was 
impofed ; but Mr. Rawle has further 
informed you, that it appeared to him 
throughout the bufinefs, thatMr.Lewis 
had wholly mifunderdood the court, 
and midook their intention. But, fure- 
ly fir, we are hot to be condemned be- 
ea ufe we have been mifunderdood ; 
efpecially as the millake feems to be 
peculiar to Mr. Lewis, and no other 
witnefs fell into the fame error. I rely 
mod implicitly on Mr. Rawlc's tefti- 
mony, not only from the drcngth and 
^orre£lnefs of his character,' but from 
the unufual pains he took to be accu- 
rate in his knowledge of this tran fac- 
tion, rjis notes are copious, connect* 
ed, and fatisfaflory, and although he 
has no notes of the fird days proceed- 
ing, yet he feems to have given an ua-> 
common  nd cautious attention to every 
circumdance to which he has tediiiecL 
This gentleman negatives every idea of 
any rcdriclion upon the arguments of 
counfel, and is fupported by every M-it- 
i>efs but Mr. Lewis. If any doubt can 
remain upon this fubje6I, I am happy 
tp have it in my power to refer to - a 
written and unchanging docunnent, 
which dedroys this third fpecification. 
iind dtmondrates aot only that the 
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wunfel were not prohibittcd from ad- en the couTt ; and that no fuch rcftric- • 
dreffing the jury, both on the law and tion was laid upon him or the jury, a< 
th<: U&, but alfo that the right of the he has apprehended, 
jury to decide both the law and the The charges, fir, laid in this firfl 
/aft, was moft largely and explicitly article of impeachment, are grounded 
arowed and declared to them. I beg altogether on the proceedings of what 
to refer this honorable court to the fe- has been called the firft day of Frres' 
cond exhibit, ^led with the rcfpon- trial y and, moft firmly believing tBaC 
dent's anfwer. It contains this very the whole of his proceeding on that 
opinion- fo fcorned by the counfel of day will bear the moft fcrutinizing en- 
Frics, and from the pollution of which quiry, and ftands on the ftrong ground 
they (hrunk with fuch horror. If they of j unification , I have been willing to 
had read it before it wa^ thus indig- meet the managers on that day's tranf- 
nantly condemned, if it had bc^n un- a£lion$, disjointed from thofe of the 
dcrftood before it was configned to following day ; but, fir, it is moft evi- 
contempt, and denounced* as a viola- dent that this is by no means a full or 
tion of every valuable and facred right, a fair examination of the judges con-> 
how much confuGon, how much un- duCt on that occafion. When he is 
necefiary difcontent might have been charged with a corrupt or partial m* 
faved and prevented. In this opinion tention to injure and opprefs John 
then, will be found this fentiment, in Fries ; when he is charged with a wiU 
thcfc words : *«It is the duty of the ful violation of the rights of the coun- 
court in this, and in all crimina! cafes, fel and the jury, the whole of the 
to ftate to the jury, their opinion of proceeding fliould be brought into view 
the law^ arifing on the fadls '; but the before we decide upon the chara£ter 
jury are to decide on the prefent^ and in of any part of it. An attention, fir, 
aJ/ criminal cafes, both the law and the to what paiTed on the fecond day, as \\ 
faBs^ on their conftderation of the whole is called, of Fries, will moft abundant- 
eafe^* Was there ever a more ample ly prove that the judge never had in- 
and explicit avowal of the right of ju- tended any partiality or oppreffion 
nes ? Is there any friend of juries fo againft him \ and certainly, that if he 
Iktravagant as to contend or a(k for had any fuch intention, he never carri- 
more ? The acknowledgement is as ed it into execution or efFefl ;. and I 
full as any man can require, or the law truft I am fafe in faying, that the meire 
would warrant. The judge, in thus intention to commit a crime, however 
admiting and confirming the right of grofs and outrageous, unlefs carried 
the jury to decide both the law and into fome fort of a£tion or cfFeft, con- 
fa£t, admits by inevitable confequence, ftitutes no offence. A man may ir— 
that the jury have a right to hear coun- tend to commit a larcenary, aflault and 
fel both upon the law and fafls. That battery, or any other offence, but while 
which they are to decide upon, they *heabftains from the a6t, the mere inten- 
mnft have information upon ; and the tion cannot fubjeft him to trial or pur- 
court which drclares the jury to be the ithmcnt. The refpondent then, dif- 
tribunal to determine the wW^ cafe, covering from the condu^l of -Friet 
never could have faid, in the fame counfel, and the indignant hoftility they 
breath, that they ftiould hear no argu- afTumcd, that he was greatly mifundcr- 
ment on the cafe they were thus to de* ftood ; th?it an arrangement he had 
terminc. This monftrous ahfurdity, adopted for the convenience of public 
of which the judge can hardly be fuf- juftice, the rcafonable expedition of the 
pcded^ brings it to a certain cdnclu- approaching trial, and the real accom-i 
fion, that Mr. Lewis muft have miftak'« mgdatidn of thcf court^the counfel, and 
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the jury, was conftruej and received 
as an oppreflion upon the prifoner, an 
encroachment upon the privileges of 
counfel, and violation of the rights 
of the jury \ in (hort, as a corrupt and 
polluted prejudication of the aaufe to 
be tried, and that the fair and up- 
right intentions of the court were mif- 
interprcted by a real or pretended 
miftake, into the vileft purpofes of par- 
tiality, refolved to deilroy the formida- 
ble engine he faw eredling again ft the 
court, and to remove at once all pre« 
tence fot clamour or irritation. Grant- 
ing the judge had been in error on the 
firfl day ; what cbuld he or any man 
do more than to re£lify the error as foon 
as difcovered, and haften to the right 
path before any injury could have re- 
fulted from his momentary deviation. 
£Ht the honorable manager has told 
you, he had finned beyond ihe grace of 
repentance, and that no contrition, 
however fmcere, could wipe away the 
ofFtnce. When I fuffcr fuch words as 
repentance and contrition to efcape my 
lips, it is in quoting precifely the words 
of the manager. For ray own part I 
difclaim them, the rtfpondent had 
done nothing that required the humili- 
ation of repentance, or for which he 
now alks to be forgiven ; let him (land 
on his judificatiou or (land not at all. 
But, fir, a part of that judification is, 
that the corrupt intent charged upon 
'him, is difapproved by his entire wil- 
lingnefs to permit the counfel to man- 
age their caufe in their own way if 
they difapproved of'his, and by his full 
and candid rctradVion of the error, if 
any error had been committed. By 
adverting to the tellimony of Mr. 
Rawle, this honorable court will fee, 
how greatly judge Chafe was furprifed 
to find frcm converfing with this wit- 
ncfa and judge Peters, th.it h's conduct 
was viewed in fo ftrangc a light by 
MeiTrs. Lewis and Dallas. On making 
this diftovery, although ftill convinced 
uf the propriety of his proceeding, he 
docs not obilinattly adhere ,to it, but 
refoivcs to move all poifible caufe of 



complaint by withdrawing^ a!l the pa- 
pers which had given rife to this af- 
tonifliing irritation and violence. The 
papers were accordingly refumed, eve- 
ry copy colIe£ted, and the counfel, the 
prifoncr, and the' jury, were placed in 
the fame precife fituation as if thefe 
papers had neveri been diftributed ; 
with the mod ample acknowledge- 
ment of all their rights, and the moft 
urgent folicitations to. them to proceed 
in the enjoyment and exercife of them. 
But no i the counfel had taken their 
ground, and nothing could move them. 
John Fries had received their inftruc- 
tions, and with equal perfeverance de- 
clined the aid of other counfel offered 
to him by the court repeatedly. Now 
fir, let me aQc you and this honorable 
court, on your confciences, not to be 
blinded by the management and finefle 
of ingenious counfel — what was the 
meanin;;: of all this ? What was the 
obje£l of it ? Did the counfel now be- 
lieve they would not be fully heard in 
defence of their client, Both on law 
and fad ? Did they now fuppofe thenv- 
felves or the jury reftrifted in their 
rights, or that a juft'and impartial tri- 
al would not be had ? No fuch thing i 
moft certainly not. But, in the lait- 
guageof Mr. Lewis, they thought they^ 
had get the court in an error, or a 
fcrape, and they were determined to 
keep them there. What,, fays judge 
Peters, if we have done wrong, will 
you not fuffcr us to repair that wrong 
by doing what is right, by doing all 
that you have required ? No ; No ; 
was the anfwcr. Mr. Lewis has de- 
clared to you, f r, in the moft an>plc 
and explicit terms, that they aban« 
doned John Fries, bccaufe they thought 
they took a better chance of faving 
him by [his means, than they could 
have by any trial } and to ufe his ow^a 
words in anorher part of his teftimony^ 
" we withdrew," fays he, *»from the 
defen^re of John Fries, becaufe we 
thought it would beft feive hiin^ and 
we Hvere not injiuenced by any other moi^^t 
MuhatevtrJ* They had already, before 
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jadge TreJcll, tried the eQitacy of the 
All aad ULiconfined exertion of their ta- 
lents in his defence, and found how 
rain the attempt wa^. They were well 
fatrsficd no hope of fuccefs could be 
entertained on a fair trial of the merits 
of their cafe both in I^w and fa£t, and 
they eagerly grafped any occurrence, 
that, by operating upon the paflions, 
' the humanity, or the prejudices of 
mankind, might give their client a 
chance for efcape, which he could not 
look for in the merit of his own con- 
du£t. With this view they molt fo- 
lexnnly impreflcd upon the mind of 
Fries, the neceffity of his maintaining 
the ground they had taken for him, and 
refufing the afliftance of any other 
counfel. So well did thefe gentlemen 
know Che court had no intention of 
oppreffing John Fries, that in th^ir 
communications to him, they antici- 
pated the offer of other counfel to fup- 

ply their defertion« 

» 

But, fir, there is one circumdance, 
in this fecond day's proceeding, which 
has been introduced to (hew chat the 
fefpondent continued the fame tyran- 
nical fpirit with which he js charged 
on the firit day, and which i: may be 
incumbent on him to remove ; I mean 
the *< unkind menace," as it has been 
termed by one of the witneiTes, ufed to 
the counfel of Fries, when the judge 
told them they would proceed in the 
defence at the hazard, or on the refpon- 
fibiiity of their charaflers. To afcer- 
tain the true nature of the expreflion, 
whatever it was, which fell from the 
court in this rcfpe£V, I will refer to the 
fame guide I have endeavoured to fol- 
low throughout my argument, I- mean, 
the evidence : the afped of this pre- 
tended menace will then be changed 
into a complimentary confidence in the 
difcrction of the counfel, or at lead 
into no more than fuch a menace as e- 
very gentleman of the bar a£ls under 
in every cafe ; that is, to manage every 
■caute before a jury with a due regard 
t9 their own repytatior.i ; to urge no- 



thing as law to the jury which they are 
confcious is not law, and to introduce 
no matter which they know to be ei- 
ther improper or irrelevant. '^This, in 
its worll character, will be found to be 
the whole amount of this terrific me- 
nace. What account does Mr. Lewis 
give of this occurrence. After dating 
that the court manifefted ^Jlrong defire 
that he and his colleague (hould pro- 

. £eed in the defence of their client \ 
that every redridlion, if any had been 
impofed, was now removed, and they 
were at full liberty to addreis the jury 
on the lawand the fa£t, as they thought 
proper ; the judge faid that this would 
be done << under the dire£^on of the 
court, and at the peril of ouir own cha- 
ra£lers, if we conJuBed ourfelves with 
impropriety^ — and was it not fo ? and 
where is the criminality o^ faying fo. 
Mr. Lewis did not confider this as a 
menace intended to redricl him in the 
cxercife of the rights 'jud before con- 
ceded to him by the court, but rather 
as an unwarranted fufpicion of his fcnfe 
of propriety ; for, fays he, **,! did noc 
know of any condu£t of mine to make 
this caution neceflary.'' The courc 
perhaps thought his conduct on the day 
before, did make it necefTary. Let yx^ 
now takp Mr. Pallas's imprefEon of 
this part of the conduct of the judge. 
This witnefs after teftifying to the am- 
ple range, both as to law and fa£^, 
given to the counfel by the court, dates, 
that the judge obfcrved, «* they would 
do this at the hazard of their characli'rs^* 
This Mr. Dallas afterwards terms aa 

^" unkind menace*' — I think upon re- 
curring td Mr. Lewi;| and the other 
witn(^es, and to fome confided rat ions 
naturally arlfing from the manifed dlf- 
pofition of the court at that time» Ic 
will be concluded that Mr. Dallas has 
midaken the nature and charafler of 
this a£k of the judge, when he de« 
fcribes it as a menace. Mr. Tilghman 
dates, that the court feemed very an,\^ 
iouj that the counfel (hould projceed, 
gave them full liberty to combat judge 

Chafe's opiaioa before the jury^ ^lA 
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that they were not to be bound by that 
opinion. Judge Chafe mentioned, that 
cafes at common law before the (latute 
of Edward 3d. ought not to be read — 
fo, of certain other cafes ; he particu- 
larly merttioned the cafe of the man 
who wiQied the (lag's horns in the 
king's belly » and alfo of the man who 
kept a tavern with a fign of the crown, 
who faid he would make his fon heir 
to the crown : the judge declared fuch 
tafes mud not be cited, and faid, on* 
illuftration of this idea, what cafes 
from Rome, from Turkey, and from 
France : that the counfcl (hould go in- 
to the law, but mufl not cite cafes 
that were not law. After thefe obfer- 
▼ations and in dire£): connection with 
and reference to them, the judge faid, 
fomctbing about «« their prjoceeding a- 
greeahly to their oivn confciertces.^* What 
now begins to be the compleflion and 
charatSler of this part of the judges 
behaviour — Why, that after giving to 
thefe gentlemen the utmofl latitude of 
difcttflion they could poffibly require, 
he dates a certain clafs of decifions and 
cafes, which appeared to him and mu(l 
to every body to be unworthy of notice, 
to be of no fort of authority or appli- 
cation in the cafe of Fries; which were 
not law ; which Mr. Lewis himft-lf 
has defcribed as the offspring of cor- 
rupt and dependent and bloody judges; 
and which, if they had any opv^ration, 
were hoftile to the prifioner : I fay, fir, 
after alluding to fuch cafes, which he 
knew too has been ufed on the former 
trial, was it criminal or (Irangc, he 
(hould make an appeal to the coufcien- 
«c8 or chnrafters, take it eij^hcr way, 
•f thefe gentlemen before thc;jr^ pro- 
ceeded to their defence. A iurther 
•lamination of teflimony, puts this 
part of the cafe beyond doubt. Mr. 
Rawle, after ftntinp the fame courfe 
of obfervations from the judge as have 
been mentioned by Mr. Filghman, and 
th:it he faid, " i hive always condu£t- 
ed myfelf with c«tT»flor, and I meant to 
fave you trou^bl'e" — After relating to 
you how fully the refpoadent removed 



every obftacle which had arifcn frorat 
the proceeding of the (ird day, and 
how honorably he explained and judi-. 
fied the motives of his conduft, dc- 
clared himfelf thus to the counfel — 
<< Having thus explained the meaning 
of the court, you will dand ac()uitted 
or condemned to your own confcien-- 
ces." The fame, term ufed by 'Mr, 
Tilghman — " as you think proper to . 
a£t, do as you pleafe." This honora- 
ble court will be pleafed to recolIeA 
that Mr. Rawle fpeaks not from the 
imperfccl impreiTions of memory af- 
ter the lapfc of five years, but from 
full notes taken at the very moment of 
the tranfa£^ion. ' It is needful to go 
further in judification of this midaken 
menace : what fays Mr. Ewing, that 
the refpondenttold the counfel, that if 
they read cafes which were not law," 
after knowing the opinion of the court 
that they were not fo, they would do 
it with *« a view to their own reputa- 
tions."— Mr. Meredith, after reciting, 
what the judge obferved upon the ca- 
fes at common law, tedifirs, that the 
refpondent informed the c«unfel of 
Fries «* they might manage the defence 
in fuch way as they thought proper, 
having regard to their own chara£kers.* 

I hope fir, we have now obtained a 
jud notion of the nature and intent of 
whatever was faid by the judge at this 
period of the tranfa£lion ; and as no 
witncfs confidered it as a menace but 
Mr. Dallas, we may judly conclude 
that he has midaken it. Is not thi« 
the true interpretation of it, that the 
judge had determined to give thcfc 
gentlemen the utmod latitude of dif- 
culFion, both of the law and fa£):, to 
any extent they thought proper, refer- 
ring them only to their own fenfc^^f 
propriety, to their ownconfciences, to 
their regard for their own chara£ters, 
as to the manner in which they wou)d 
ufe this unbounded liberty. The re- 
fpondent confided in the charad^er and 
confcience of thefe gen th- men for the 
fair excrclfe of their profeflional duty^ 
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snd for fuch a limitation of their pri- 
Yilcgc of fpeech as would prevent znj 
abttlc of it to improper purpofcs or to 
an unreafonable extent. Suffer mc, 
fir, to offer one further remark in con- 
firmation of my poiition. It grows 
o.ttt of the acknowledged circumltances 
of the cafe^ and if fairly deduced» is 
evidence of the higheft dcfcription. 
Jt is agreed by all the witn:J>:s, that 
on the fecond day the rcfpondent ma* 
nifcftcd and cxpreffcd the utmoll foli- 
citude.and anxiety for the counfel to 
proceed in the defence ; that he ** took 
great pains," to induce them to do fo. 
It Is not doubted that he was (incere in 
this, li it probable or poflible then, 
With ihefe d^fpofitions and while he 
was endeavouring to perfuade and to 
induce thefe gentlemen to return to the 
defence of their client, he would in- 
dulge himfelf in threats, in infults, and 
menaces, which would neceffarily con- 
firm them in the abandonment of the 
caufe and defeat the acknowledged wiih 
the judge had that they thould return 
to it. 

But, flill we arc told, and this firft 

article of impeachment concludes with 

avering, that in conrequence of the 

Wid*u<5l of the refpondent, Fries was 

deprived of his right of being heard and 

dcfcndcJ by his counfel. To refute 

this unfounded afTertion, we need go no 

further than to the tellimony of Mr. 

Lewis and Dallas ; tliey furely are tl.c 

bcit'judgcs of the motives of their own 

conduiK What reafon do they give 

for denying Fries their aid, and adVi- 

Cng hinrto refufe all other counfel ?^ 

liecaufc they had no hopes of fuccefs 

on a trial -, becaufe they believed the 

court Jiad got hito a ditficulty where 

they were determined to keep them j  

bccdufc: they thought they had a better 

chance to i'ave their client's life by .the 

l^fes they might make of the novelty of 

the firil day's proceeding ; that they 

could hAve on a full trial after this nov- 

«Ujr was removed^ the counfel, in 



fliorti withdrew from the defence of 
Fries, *< becaufe they thought it would 
bed ferve him, and were not influenced 
by any other motive luhaiever " How 
does this tellimony fupport the aver- 
ment in the conclufion of the article, 
which boldly affirms, not that John 
Fries was faved, but that he was con- 
demned to death in confequence of not 
being beard by his counicl. 

A very (Irange and unf xpefled effort 
has been made fir, to raife a prejudice 
againd the refpondent on this occaiion, 
by exciting, or rathctr forcing, a fympa- 
thy for John Fries. We have heard 
him mod pathetically defcribed as the 
Ignorant, the friendlefs, the innocent 
John Fries. The ignorant Joltn Fries. 
Is this the man who undertook to de- 
cide that a law, which had pafTcd the 
wifdom of the cbngrefs of the United 
States, was impolitic and unconititu** 
tional ; and who dood fo confident of 
this opinion, as to maintam it at the 
point of the bayonet ? He will not 
thank the gentleman for this compli- 
ment, or accept the plea of ignorance as 
an apology for his crimes. 'Yhe/riend' 
Icfs John Fries. Is this the man who 
was able to draw round himfelf a band 
of bold and determined adherents,- re- 
foived to defend him and his wild doc-^ .. 
trincs, at the rifque of their own lives 
and of the lives of all who fho'uld dare 
to oppofe. Is this the John Fries who 
had power, and friends enough, actually 
to fufpend, for a confiderable time, the 
authority of the United States over a 
large didrid of country \ to prevent 
the execution of the laws, and to com» 
mand and compel the officv'^rs appoint-, 
ed to execute the law, to abandon the 
duties of their appointment, and lay 
the authority of the government at tht - 
feet of this friendlefs ufurper. The 
innocent John Fries. 'Is this the man 
againd whom a mod rcfpedtable grand 
jury of Pennfylvaniaj in. 17999 found x 
bill of indiAment for high treafoni and 
who was aftetwardi convicted hy 
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another jury equally impartial and rcf^ 
pe£Vable, with the approbation and un- 
der the dircftion of a judge, whofc 
humanity and condufl on that very 
occafion, has received the mod unqual- 
ified praife of the honorable manager 
vho thus fympathifes with Fries. Is 
this the John Fries againfl whom a 
ftfcond grand }ury, in 1800, found 
a:»othcrbiil for the fame offence, found* 
ed on the fame fadls, and. who was 
again convicted by a juit and confcien- 
tious petit jury. Is this innocent Ger- 
man the man, who, in purfuance of a 
wicked oppofition to the power and 
laws of the United States, and a mad 
confidence in his ability to maintain 
that op]X>fition, rcfcued the prifoners 
duly arrcfted by the officers of the gov- 
ernment, and placed thofe very officers 
under durefs ; who, with arms in his 
hands and menace o.n his tongue, arrayed 
himfclf in miliiary order and ftrength, 
put to hazard the fafety and peace of 
th^ country, and threatened us with all 
the defolation, bloodflied and horror of 
civil war ; vho at the moment of his 
defperate attack, cried out to his infatu- 
ated followers, *< come on, I (hall prob- 
ably fall on the firil fire, then flrike, 
Aab, and kill all you can." In the 
fervid imagination of the honprable 
manager, the widow and orphahs of 
this man, even before he is dead, are 
made, in hypothefis, to cry, at the 
judgment feat of God, againit the ref- 
pondent *, and his blood, though not a 
drop of it has been fpilt, is feen to ftain 
tl^e pure crmin of judice. I con- 
fcfs, fir, as a Pennfylvanian, whofe 
native (late has been difgraced with 
two rebellions in the (hort period 
of four years, my ear was (Irangely 
iiruck, to hear the leaders of one of 
them addrefl'ed with fuch friendly ten- 
derncfs, and honored with fuch flatter- 
ing fympatby by the honorable mana- 
ger. 

It IS unufual, fir, in public profecu- 
tions, for the accufcd to appeal to his 



gene;al life and condu^ in refutatioft 
of the charges. Hiow proudly may the 
refpondent make this appeal. He is 
charged with a violent attempt to vio- 
late the laws and conftitution of his 
country, and deftroy the heR liberties 
of his fellow citizens. Look, fir, to his 
pail life, to the conftant courfe , of his 
opinions and condu£l, and the improb- 
ability of its charge is manifeft. Look 
to the days of doubt and danger ; look 
to that glorious druggie fo long and fo 
doubtfully maintained for that indepen- 
dence we now enjoy, for thofe right of* 
felf govcrnmfnt you now exercifc, and 
do you not fee the refpondent among 
the bolded of the bold, never finking in 
hope or in exertion, aiding by his ta- 
lents and encouraging by hi^ fpirit \ ixx 
(Iiort, putting his property and his life 
in iffue on the co.ited, and making the 
lofs of both certain by the adive part 
he aiTumed, (liould his country fail of 
fuccefs. And does this man, who thus 
gave all his pofleffians^ all his energies, 
all his hopes to his country and to the 
liberties of this American people, now. 
employ the fmall and feeble remnant of 
his days, without intereft or objeA, to 
pull down and dedroy that v^y fabric 
of freedom, that very government and 
thofe very rights he fo labored to ef* 
tablilh. It is not credible ;.it cannot 
be. credited, but on proof infinitely 
ftronger than any thing has been of- 
fered to this honorable court on this 
occafion. Indifcretions may have been 
hunted out by the perfeverancc of pcr- 
fecutibn \ but I trud mod confidently « 
that the jud, impartial, and dignified 
fentence of this honorable court, ^?riU 
completely edablifli to our country and 
to the world, that the refpondent has 
fully and honorably judified himfclf 
againd the charges now exhibited 
againd him, and has difcharged his of* 
ficial duties, not only with the talents 
which are conceded to him, but ^Krith 
an integrity which is infinitely more 
dear to him. 
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Fki^at, Fcbraary %%d» 
Mr. KMY, 
Mr* Prt/dmii atklgetakmen of tbi$ bcnorabU 

€9Urtf 

J nkt9 make fimie oblenratloaf oa the sd« 
|d. and 4tb. article* of impeachmeDt exhibit- 
ed againft the rcfpondeut, the honorable Mr^ 
Cbav. 1 ihall make no apology for my inade- 
quacy to the taflc, becanie I have voluntarily 
•ogagcd in it, nor ihall I preface my argument 
wkh dny exordium* at a period of time when 
every moment is preciouty and when I feel the 
Qtmoft confidence, that this honorable body 
on (b momentoaa an occafion» will indulgent* 
ly hear, maturely weigh, and impartially de- 



ly in the ielSon of thd court, the grand jury 
found a prcfentment and then an indi<ftmeiit ^ 
againft James T. Callender, as the author of ^ 
the libel before' referred to : thb brought things 
to an ifiuc, talents were immediately enlified 
on the popular fide of the quefiion ; young 
men of afpiring minds volunteered their fer- 
vices ; and every thing that fophifiry and in^ 
genuity could deviie, was brought into a^ion 
to defeat the operation of the law, and remore 
the cafe from the decifion of a judge, whofe 
fircngth of mind and energy of chara<fter were 
much to be dreaded. Accordingly exceptions 
were taken at every point of the caufe, and 
when the jury were about to be fwom, inci- 
dents arole, which laid the foundation of the 
ad« article of impeachment ; ^ That, prompt- 
ed by a limHar fpirit of perfecution and injuf- 



6d€, on the merits of the cafe : ray only re- *tice, at a circuit court of the United States, held 



pet arifirs firom icvere indifpofition, which has 
rendered me leis capable of doing juftice to the 
tubjedtf and of defending my honorable friend. 

As my obferrations apply to thoie articles 

whkh relate to the condu^ of Mr. Chafe ui 

Tixginia on the trial of Callender, and to thoCe 

only, it may be proper to take a view of the 

fkuation in which the judge found himfelf at 

tbe commcAcement of itb The fedltion law had 

paSed ta 1799^ and this together with the a- 

liea billy from cauies not neceflary to explain, 

bad excited the public attention, and greatly 

^itated the pablic mind. In Virpnia the fe- 

dition law was peculiarly obnoxious: many 

tfaoaght it uocoAAitutional, and moft thought it 

impolitic — ^the enemies of the bill believed, or 

amled to believe, that tbe prefs, the palladi- 

lUB of liberty and fecurity of political rights, 

was endaogered^ in violation of the terms of thets do not confiitute ciiminality ; fa& muft 
the conllitution. The friends of the bill tho't be proved 



at Richmond, in the month of May, one thou- 
fand eight hundred, for the diftriA of Vxi^inia* 
whereat the faid Samuel Chafe prefided, and 
before which a certain James Thompfon Cal- 
lender was arraigned for a libel on John Adans^ 
then prefident of the United States ; the faid 
Samuel Chafe with intent to opprefi, and pro« 
cure the convidlion of the laid Callender, did 
overrule the objedUons of John Ballet, one of 
the jury, who wiflied to be excufed from ferv- 
ing on the fiiid trial, becaufe he 'had made up 
his mind as to the publication from vi^ich the 
words» charged to be libellous in the indi^- 
ment, were extradled ; and the (aid Bafiet wa» 
accordingly fwom, and did ferve on the jury, 
by whofe verdidi the prifoner was fabiequently 
conviiSled." Take from this article the harih 
epithets applied to the condudl of the judge 
and there is nothing in it ; and happily ^pi- 



the liberty pf tbe pihefs^more likely to periCb 
Oder the ruins occa&oned by i^ lictntioufnefs, 
vtd believed that topunilh perfons forpublifh- 
iag what was falfe leandalous and malicious, 

v^ edited with intent to defame^ was a falu- one of tbejwy^ nuho wijbed tQ be excufed fiom 
Urf reflrainty more calculated to preferve than ferving on tbe jury ^' lite* 
tD dcilrpy it« . In this confli^ of jpublic opini- 
on, with a great majority in Virginia oppofed 
to the law> did Mr. Chale in the ordinary af- 
Sgnment of judicial difiri^, arrive in Rich- 
Boo^, wholly a ftranger. P^vious to his ar« 
tivaly a publication infamoufly difgraceful and 
libclSous, had made its appearance, in favor of 
chara<fler idolized by that commonwealth. It 
eaiy to foreiee that a profecuiion would Cake 



The charge is <' that Judge Chafe with in- 
tent to opprefs and procure tbe convidion ofCaU 
Under ^ did ovornJe tbe obieSion of John BaJJett 



In order to fuftain this article it is incumbent 
on the honorable numagers to efiabliih three 
pofitions. 

I ft. That Ba&t did bhnielf objea and wfOi 
to be excufed from ferving on the petit jury. 

adly. That his obje^on was overruled in 
violation of the principles of law. 

3dly. That the judge did fo overrule the ob- 



jrface, that the ccMiftitutionality of the fedition je<5lion from corrupt motives, and with intent 
law-wottld be contcfted ; and 1 need not ap- " . «. *. ^ . 

iyriie this honoraU^le court, that where a law is 
dCDofidcred^a* peculiarly obnoxious, much of its 
vdiuni i» cransfered to the makers, and more 
le the charaAera carrying it into dk^. 



Soon after ihc av7hil of the judge, attd <ar- 
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to oppreis and procure the conviction of Cal- 
lender. 

The ardUn* to conviA the refpondent hat 
made the honorable managers bid defiance to. 
the ftubbomefs of fa^ and deny the cleareit 
principles of law 1 for at, to tht fa4k> 1 call en 
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tlicm in reply, to point out tlie evidence that ken to an individual on the pannel when he 

fupports their aflcrtion that BaJIet Mgiflicd to he comes to be fworn as a juror. In this cafe, no ' j 

excufed from ferving on the jury. One would caufe of challenge was made, no exception ta- | 

fi/ppofe that no better teftimony can exill than ken, or offered to be taken to Mr. Ballet,— J 

that which Baffet himfelf givrs. He ^aa been When a challenge is made there are two 
fworn at bar, and what does he fay on oath ? - modes of trial if a juror ftands iridiffcrent, the ", 

Does h^ bear the article out in its ftatement of firft mode is by two triors, who are conftitut- 

fa6l ? Certainly not ; he'fwcarsthat he did not cd, where two or more have been fworn on. 

objedl to ferving on the jury 5 that he did not the jury, of the two fifft who have been fo 

wilh or alktobc excufed. He ftatcd that he fworn. This mode was not reforted to by 

had fooie fcruples which he conceived proper Callender's counfcl. 

to mentioivto the court, and if not difqualilicd . 

by law, he was willing to ferve on the jury. The next mode is by fwearing the perfon 

and carry the fedition law into tSt&„ He had bimfelt, as to his indifferency, which he mnft 

feen in a newfpaper fome extradls faid to be ta- anfwer in all things except that he is not hound 

ken from the ^ork called " the Profpcft Before to criminate himfelf. Now what is the mean- 

Us," and for editing which Callender then ing of being inslifferent as applied to a juror, 

fiood indi<5led, and he thought that fuch may be learned from the oath of the trion, 

% book would come within the fedition lawy but and from various authorities Hating in what 

he added -he had never feen the book, nor did the indifferency is to condft : a juror mult 

he know the author : he further itated, that itand indifierent, that is, ^ not a^uated by 

he did not wi(h-to be excufed from ferving on malice or favour." Indifference does not mean 

tho jury. I appeal to this honorable body« if that a juror fhould have no knowledge of the 

this teftimony bears out the faA as charged in fa(SVs, or of the law, or of the parties': on the 

the article: it is not proved as laid : there is no contrary, if a perfon has declared his oprntoii 

teilimony that Baflct wiChed to be excufed, and on fa^s, it does not render him inconpe- 

not wiihing to be excufed, the very fa^ on tent to ferve as a juror ; nay if a perfon has 

which the refpondent's guilt is predicated, fails on the fame indi6lment ferved as a juror and 

in proof, and failing in proof, it would ieem found another perfon guilty, this is no ex- 

unncceilary further to notice this article : the ception or challenge to him in trying another 

foundation once gone, its fupcrfhni^ure, the perfon on the fame indictment ; in fupport of 

priminalinfereneedrawn from it, falls bafelefs thefe legal pofitions I refer to the following 

to the ground. authorities : to wit. Rollcs Abridgment, title 

trial, foJ. 657, where it is laid down, that "if 

But I cannot in juAice to the refpondent a juror has faid that he will find for one of the 
content myfelf here, I will proceed to ihew the parties, it is a good caufe of challenge for fa- 
argument of the honorable managers to be as vor, if he fo fp'oke from favor ; but if he did 
unfounded in law, as their fadl charged is def- not fpeak it out of favor but from hi$ know- 
titute of proof $ and that they may have no ledge of the matter in ilTuey it is not a gool 
caufe of complaint, I will meet them on their caufe of challenge." « 
own grounds. I will for the fake of argument 

admit, << that Baffet did wHh to be excufed And alfo in the fame folio, it it further )aid 

from ferving on the jury," and then examine down as law, "that it is no caufe of challenge 

if the overruling the objedlion was contrary to to a juror, that he hath faid, that he will find 

law. his verdidl for one of the parties, if it i( not 

found by the triors or the court, that he fpoke 

In my opinion the court afted properly, and from favor and not from the truth of tlie fa^.*' 
their condu(5l v^as ftridUy legal. Let us exa- 
mine the law of challenges as fuccindlly as pof- In folio 655, of the fame author, and in Tri- 

fib^e, fo far as applicable to the' cafe. Chal- als Per Pais, it is faid, *« that if a juror hath 

Icnges in their general divifion, are of two twenty timesdcclared that he will find for one of. 

kinds, to the array, and to the polls. A chal- the parties, it is not a priocipal challenge, fc- 

Icnge to the array goes to the whole pannci, eaufi^ he might ha'vejpoke it from bis knowUdge 

and although at Richmond there was a "feint of the mcttter in ijfue^ and not out of favor or 

attempt to quafh the pannel by one of the malice.'* 
counfcl, yet it was only mentioned to be aban- 
doned, and ferved no other purpofe than to In Kclynge, folio 9, and T*rialt Per VviU 

fliew the eager aiixiety of counfcl to. let flip no folio 178, jurors wtre challenged by thepri- 

cxception however frivolous and !inter.ablc ; foner, becaufe they had given a vcrdidt already, 

and to indicate to the court what might be ex- and bad found others guilty oif the fame in' 

pe<5ted in the progrefs of the caufe. ttiSmentt and heki to be no caufe of challenge. 

A challenge to the polls, is an exception U- Triak Per Paifjr79, Salkeld 144, fiitet the 



wth of a trior in thefe words, ** y.>u fhall well 
uid truly try, whether A (the juror challeng- 
ed) ftands iml/firenty between tbepartiti to this 

, Fronj^thefe anthontiei it is dear that to be 
ioilificrent as applying to a juror, means that 
heflkouM not be a^uated by maliec or favor 
with refped^ -to the parties, for in one of the 
iitthoritics it is exprefsly ^termmcd, that if 
a pecfon fays he wilt find the verdidt one way 
lor one of the parties, this is not a caufe of 
chaUenge, if he fpoke from his knowledge of 
tfaecaie« and not under the influence of malice 
or favor ; and in another of the authorities, a 
jaror liad ferved on a jury, had on oath made 
up his mind on the fadl and the law,^ by con- 
curring in the verdiA of guilty, and yet held 
no caufe of challenge to prevent his fcrving as 
sjuroragainft another perfon charcied with tiie 
tunc ofiVnce in the fame indidVment ; and the 
reafon is, that not charged with being under 
the influence of malice or favor, he ifood in- 
difTcrent, and competent of courfc to a due 
and impartial ezaminati«'n of the evidence, and 
faithful afcertainment of the fadt on which the 
guilt of the party was to attach. 

If the cafes cited are not law, I hope the in- 
duftry and talents of the honorable managers 
will point out in what refped^ and by what au- 
thority they arc overruled, and if unequal to 
this talk, that in candor they will admit them ; 
'and if fuch is the law, how frivolous does the 
exception appear. Baflct knew nothing of the 
•^.author, knew nothing of Cal lender, never faw 
the publication, and hat declared no opinion 
as to the fa^s ; and yet in their zeal to con- 
demn Mr. Chafe, the managers difregarding 
thefe declarations of Baflct, (li)l affVcl to think 
that the condu(fi of Mr. Chafe was criminal, 
and deferving of impeachment, to let him un- 
der fuch circumftaaccs ferve on the ju'i-y. 

To fuppprt this article, a (inguiar ground is 
Hied. on, that Mr. Chafe on the trial of Fries 
put this quegion to the jurors, ** have you 
farmed or eleii'vered an opinion j* in the alterna- 
tive ; anrl in Callender's cafe the queftion was 
sltered for fp-*cial purpofes, and put in this 
way, ** bcuve you formed and deVfvered an opt- 
•ion J* I (hail not even remark upon the ap- 
parent captioufnefs of this obje^ton, in a great 
caufe like the prefent, it only Ihtrws the defpe- 
ntenefs of the cafe, and 1 fliall reft fatisfied 
that it is whoiry immaterial whether the quef- 
tion was put in the disjun^ive or the copulative* 
becaufe the authorities prove, that had Baflct 
anfwered in the affirmative (which he did not,) 
it was no good caufe of challenge, unlefs his 
opinion h^ been made up from favor or ma- 
lice : which Baflet never fald, which has not 
been attempted to be proved, and which the 
B)9Mgeri hftvc not in any way infinuated. 
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But it has been contended that Baflct had 
made up his mind on the fed it ion law, and that 
fuch a work as the Profpedt before Us, came 
within it— Granted— Who was there of any 
understanding^ or political information in Vir- 
ginia, that had not made up4)is mind on the 
conflitntionaltty or unconftitutionality of -the 
fcdition law ? What man but concurred in o- 
pinion that the Profpedt before Us, was a wick- 
ed, difgraceful and malignant libel ? And 
where do the honorable managers find it a dit. 
qualification of a juror, or a caufe of chal- 
lenge to a juror, that he has declared an opi- 
nion as to the law ? A familiar cafe will illuf- 
trate the fallacy of their obje(5lion. Has not e- 
very man from hb infancy heard and often de- 
clared that one man to kill another with ma- 
lice prepenfe was murder ; yet this is an opi- 
nion formed and declared as to the law arifinj 
on a particular ftate of fa<fls. Let us fuppofe 
a man indiiSked of murdfV, put on his trial, and 
when a juror came to the book, an exception 
was taken to fuch juror on the ground that he 
had formed and delivered an opinion on the 
law, becaufe he had faid the killing of a man 
with malice prepenfe was murder, would nor 
fuch an exception be fcouted out of courts ? 
Is not fuch a man notwithftaiiding fuch opini- 
on, competent and impartial as to hearing and 
weighing the evidence in the cafe before him ? 
As to the intent with which the a6l was done, 
charged to be murd^ ? And in what does the 
prefent cafe difTer ? Baflet thought the extracts 
he had feen in the newfpaper came within the 
fedition law. He thought that law conftituti- 
onal ; but whether Callender was the author, 
whether the publication was malicious and 
falfe, and edited with intent to defame, wer« 
fa<5ls to be determined from the evideiice in the 
caufe, wece fa<5ls as to which he had formed 
no opinion, and relative to which he had nei- 
ther iieard or uttered a word, and confequently 
was competent to an impartial decifion. Here 
permit me aji^in to refer to Trials Per Pais 171, 
where the jurbr had certainly formed his opi- 
nion on the law arifing on the fadls flated in 
the indi(5lment, -and yet it was held to be no 
caufe of challenge to his trying another per- 
fon on the very fame indi^ment ; but if the 
honorable managers do not approve of Englifli 
authorities, I will refer them to the decifion oF 
chief juftice EUfworth in the ftate of Connec- 
ticut. See Kirby's reportSy folio 427. 

** As to the other point ; an opinion formed 
and declared upon a general principle of law. 
does not difqualify a juror to fit on a cafe, where 
that principie applies. Jurors are judges of the 
law as well as of the fadi, as relative to the if- 
fues put to them, and are luppofed to h<ve opi- 
nions of what the law is, though a willingneis 
to change them, if reafon appears in the courfe 
of the trial. They may all be challenged on 
onejide %r the tther^ if having an opimon of the 
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7a^ in ibt enffy h ground of tbalknge. It it 
wiough in point of indifierency, that jurors 
have n9 intereft of their 9<wA affeStdf and no 
ferfonal bias or prepofeffion^ mfwoar or againft 
either party-, and not rcquifite that they (hould 
be ignorant of the caufe, or unopiniated as to 
the rules and principles on which it is to be de- 
rided. It has been adjudged (s^. Car. K. B.) 
not to be a Aifficient caufe of challenge, that a 
juror had declared his opinion concerning the 
title of the land in queftion ; fo alfo that the 
jury have found others guilty on the fame in- 
dii^ment ; or that a juror has declared his opi- 
nion that the party is guilty, and will be hang- 
ed, if it appears he made fuch declaration ft-oin 
his knowledge of the caufe, and not out of ill 
will to the party, a. Hawk* p* c. 418.'' 

^ This authority recognizes and adopts the 
Sngliih determinations : It was made by an a- 
blc judge of our owa courts ; and is conclu- 
ilve on the point. 

With deference to the judgment of this 
court, I therefore contend, that if Baflet hid 
objedled to his ferving as a juror, which I have 
admitted for the fake of argument, yet he di^ 
clofed no objedlion, which in point of law, 
incapacitated him from fcrving en the jury, 
and it became the duty o^ the court under their 
oath and their kno-vkrd^e of the law, to fee that 
he did (erve ; had they otif^led to him, there 
would have been a more colourable canfc of 
impeachment than now cxifts. To fcrvc as a 
juror in criminal cafts, is at all times irkfome 
and unpleafiint , to do fo ia fuch a political 
cafe which greatly convulfed tiie public mind, 
was doubly fo, and hence it became more ftri(5t- 
!y the duty of the court to fc« that none from 
frivolous or illegal excufcs, or from motives of 
fcrupulnus dclit acy (houid exempt tbemfclves 
from the burthen, by impofing it on others. 
This honorable and upright difcharge of duty 
£>n the part of the court, for which tliey merit 
approbatioQ rather than ccnfurc, has been mag- 
iiined, f«en through an improper medium, to a 
/charge of high crime and miidemcaoor ; and 
^gaind fo unmeritet) an attack the refpondent 
repofes himfelf on the knowledge, integrity and 
impartiality of this high and honorable body, 
with the Ijulkft confidence of an honorable ac- 
quittal." 

If however I am too fanguine, if I am 
ffufial^en in the fa6> and Bafict did ob- 
jedl to fcrviog on the iury^ as the article 
4.hargt«, although BaiTet bimfelf fwears he did 
not. If 1 am roifbkeo in the law, and tiie 
^oArine of the managers be dpemed cnrre^, 
(n defiance of the cafes cited. Yet to fuftain 
^his article of jimpeachmeat, much more is re^ 
Apired of them. They muft prove that Mr* 
£hiJiiju3cd t«rrvpil^i uAwtk intent to of^ 



preff and prn^ttre the eonv'tSioir of Call€mim% 

did orerruie the ohjeOion of Baffet» 

Here let us paufe. Let os bear in mind tk< 
tfftiroony in tbe cafe ; and having done i^ 
where is the evident.e to convi<Sl the refpowkot 
of having a<5led corruptly ? Have the honora* 
ble managers named the witnefs ? Have they 
pointed to the proof on which they rely \ No 
fir, and for the beft of poffible reafons, becanfe 
there is none to jufiifjr the charge ; there ia 
not a Ihadow of proof in fupport of it ; not a 
hint, not an infinnation, unlels it u to be foaad 
in the aflerdons of the honorable managen 
themfelves, and in inferences which they draw 
from unfupported doctrines. I would not pa^ 
fo ill a compliment to their talents as to iup- 
pofc that the articles were not framed with n 
view to particular proofs ; it is weU ka^wa 
that exparte depoGtioas to crinunate the re- 
fpondent, were taken belore any one of the ar* 
tides was framed ; nor can I fuppofe (eeing fo 
many profefiional charadlers amongft the ma- 
nagers, that they have not adduced their Urong- 
eft proof in fupport of <rach article. As there- 
fore they have not in opening the caufe condc- 
fcended to t>oint out any witneis that is credi* 
hie, who in any manner goes to prove that Mr. 
Chafe a(fled corruptly, and with intent to op- 
prefs and procure the coovidUon of Calieader, 
I call on them in reply, to fatisfy the court of 
this faA ; to fatisfy their country, whofe high 
name is uiicdy and let the world determine be- 
tween us. 

Arguments indeed have been urged to this 
honorable court to induce a con virion of the 
rrfpondcnt, as novel in their nature as they ase 
d.ingerou« in .their dodlrine. Some of them *V 
r^ull examine. It has been laid down as a, 
principle of law, that every man is liable to 
puniihment who a^s contrary to law, and that 
jud^e Chafe having given an opinion and a^ed 
contrary to law is liable to be puuiflied. The 
general principle I will readily admit, but \lkt 
all other general rules it has its exceptions, and 
tilt cafe oi' a judge giving an opinion againft 
law, f(H;rn8 precifely an exception to the gene- 
ral rule. Miferable would be the condition of 
a judge, if every error of judgmuut, waa con- 
ft rued into corruption — called into office to de- 
termine compKcated cafes arifipg from the 
(.onflidting interefts of individuals, to punift the 
crimeb and the viUaioies of mankiif d, more can* 
not be required of him than that he &ould carry 
to the judgment feat talents and integrity ; a 
clear head and a puie heart. Judge:, muft be 
made of men, and from the imperfe^ton of 
human nature, muf) be incident to its frailties— 
In what code are they to be deemed iiiCalli- 
ble } By what means are they to become fo ? 
And if fo, then why the nnneccfiary eilablifli- 
ment of appellate courti, to redlify errors df 
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ta&iior jarilcla^oiit in all weK ofganued go- 
vernincBU ? Why nol fmaifii aU inferior judget 
en reverCil of their jadgmcnt by a fuperior trt- 
iaaalf if error be admiited aa proof of comip- 
Cioa J If not to err, mctna a coincidence with 
pohlic opinion, k it eafily attainedr-iM^^ri&— * 
nmfve a nd when honell nen are driven from 
the judgment feat, pKant tools will readily be 
Irand whole judgment (hall conform to the 
wiQ of a majority! and who will proftrate 
principle to preferTe office. ' 

. An honorable manager h«t obienredy \hat to 
err in fo plain a cafrt waa of itielf evidence of 
convption, and the defendant mOtt be confi- 
dered guilty, unlc6 the contrary be (hown. I 
did not espedt this obfisrvation from his liberal 
mind ; it is againft law> and outrages all prin- 
«4»le. In ift Term Rep(wst» 653, Judge BuUcn 
lays down this dodlrine^ '* that yon can never 
infcrxomiption from the judgment itielf, but 
from the opinion given i*' corruption u a fadk of 
a high crimiaaj nature, and maft be proved not 
pccfumed. The EngUlh authorities ^uod 
wiih thefe principles, and the benignity of our 
kw is itich, that every man is prefumed iimo* 
cent until his guilt is proved. Why (bould this 

Cciplefo obvious, fofuU of tenderneis and 
lanity, fo proteAive of life and charaAer» 
be ibcrificed to gratiiy the impeachment againft 
Mr. Cbaie ; 1 trul| it will never be departed 
from, and that this hondrable body in their 
judgment will grre their fanAion to itswifdom 
and humanity. They will require proof, clear 
and full proof: 

It has been (aid by an honorable mana- 
ger, and I greatly regret an obfcrvation of fuch 
want of liberality and corre^neft Ihould have 
cfcaped him, that judge Chafe overruled the 
ob^dion of Bailet, bccaufe he knew his poli- 
tical ientimentc ; a charge of this nature ought 
to be well fupported, or at once retraced. 
What are, the fadls ? The refpondent was an 
entire firanger at Richmond, had no acquaio* 
t4nLe wkh Baflet, and Mr. BaiTet fwears that 
he was fu nmoned as a juror in the a£t of dif- 
mounting bis horfe, having come to town from 
the country that morning ; that he proceeded 
to court, and found the court in feifion. This 
charge made on this folemn occafion, fo hei- 
nous in its nature, and fo directly attacking 
the purity of the judge, is utterly deftitute of 
every thing like evidence to fupport it. > Mr. 
Chafe and Bafllt were entire ftrangersy and from 
any thing that appears in teftlmony did not 
know of each other's exiftence, till they met in 
conn on the morning of the triad. 

On this occalion, the honorable managers all 
lay, that f be refpondent is highly gifted, that he 
pficfies great talents, found and extenfive 
knowkge mi the law. I confefs Mr« Prefident, 
I &cl aUrmed at their prodigality of compli- 



ment — «* timeo drnim^s et Jok0forii9i0s" His 
h^d was praiied in order to impeach his heart. 
But as his talents are great to thoie who have 
long known him, his integrity is not lefs. But let 
me unmafk the motive of the compliment and 
analife their argument. I will endeavor to put 
u in a fyllogiftic form. Their major propofiti* 
on is, '* that the defendant is a man of high le- 
gal knowlege and fuperior talents," and in this 
1 acquicfce heartily. The minor propofition is, 
** that hfi has a^cd contrary to law by permit- 
ting BaiTct to be fwom on the jury." 1*hisl 
deny ; but foppofing i: to be correA, the conclu- 
fion the} draw from the premifes is, that pof- 
feifing fuch talents he muft have erred corrupt- 
ly, and with intent to oppreis and procure the 
conviaion of Callender ; he could not err inno« 
cently. This with deference I fpeak it, is a pal- 
pable nmtfeqmtwt a conclufion not warranted 
by the preaufes, and is in direA hoflility to 
known and acknowleged principles. 

I would apologife for the time I have wafted 
on this article, but that I conftder it ali4mpor- 
tant to place the charaAer of the refpondent 
on high and honorable ground, and above the 
imputations charged in it. 

Mr. Pfefident^I have endeavored to flxew 
that to fuftain the innpeachment pn the ad. ar- 
ticle, it was eflential for the managers to, prove 
three thmgs ; Mi the fa<^ that Baflet wiTicd 
to be excufed from fcrving on the jury, in 
which they have failed entirely. 

adiy.- That the court erred in judgement i« 
permitting him to ferve, under the circumftan- 
ces, and fcmples difclofcd to them, and 1 fub* 
mit the law to the court. 

And 3dly. That the error was a corrupt one, 
done with intent to oppreis and procure the 
convidUon of Callender ; of which we have 
jMd no evidence other than the aflertions of the 
honorable managers, and inferences which they 
have thought proper to draw. 

Upon this article I have therefore thefulleft 
confidence of an honorable acquittaL 

I will now« Mr. Prefident, proceed to an ex- 
amination of the third article of impeach^ 
mcnt, viz. 

" That with intent to oppreis and procure 
the convi^ion of the prifoner, the evidence of 
John Taylor, a material witnefs on behijf of 
the afbrelaid Callender, was not permitted by 
the faid Samuel Chafe to be given in, on pre- 
tence that the iaid witneis could not prpve the 
truth of the whole of one of the charges con- 
tamed in the indidtment, although the faid 
charge embraced more than one fadt." 

Ib the opening of the impeachment k wia 
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iiktdf yrhtt htitiijin higfiKuty w fophiftry cmiM 
devife to exculpate the refpondent. Sir^ the 
Condu<^ of the j^dge in rdttion to this trtide 
requires no ingenuity^ it needs no ibphiftryy 
nothing is wanting to manifeft the propriety of 
his decifion but a cle^r expoiition of the law. I 
ihall endeavor to prove that the rejedion of 
John Taylor's teftimony was legal and proper, 
and that if the judge erred, there is no ground 
to fufpe^t corrupt intentions. 

The indidlment againft Callender contained 
two counts, and in each count twenty different 
fcts of words were inferted from the ProfpeA 
Before Us, and charged as libellous. Colonel 
Taylor was produced as a witnefs and fworn, 
generally, on the whole cafe. I niean not in 
this ftage of the argument, to condder the pro* 
priety of compelling counfet, to reduce to writ- 
ing the queftions to be propounded to col. Tay- 
lor ; that fubje<5l will be confidered under the 
next article of impeach m^t, where it confti- 
tutcs a fpeciiic charge. Let it be remembered, 
that a few days befoi*e col. Taylor was fworn, 
an affidavit was made for the continuance of 
the caufc* on the ground of material witneffes 
being ahfent. The honorable Mr* Giles and 
^en. Mafon, of Virginia, were fworn to he ma- 
terial, but the name of col. Taylor does not 
appear in it ( the trial was appointed for the 
fecond of June, when neither Mr. Giles or Mr. 
Mafon, whp were fummoned, attended. The 
refpondent offered procefs of attachment to 
compel their attendance^ which the counfel for 
Caliender declined accepting ; they alked a 
poftponement of two hours, in hopes of the 
arrival of Mr. Gilet^ when the refpondent gave 
them until the next day ; all thefr circum- 
Hanves having palTed in review bef(9re the judge. 
When the counfel for Callender offered to ex- 
amiiie col. Taylor as a witnefs, he aflced them 
what was intended to be proved by him ; they 
anfwered they did not know, and one of the 
comifel declared to this honorable court, that 
neither Callander or his coufifel, knew what 
col. Taylor could prove. Under thefe novel 
circumitances^ of refufiog to attach witneffes 
fworn to be material, and of offering to exam- 
ine one upon fpeculation^ not knowing what 
he would fwear ; the attention of the court 
mttft have been con6derably excited, and to 
guard againft furprife pr improper teftimony, 
the counfel were required to redace their quef- 
'tions to writing, that the court might judge 
whether the qileftions and cxaroinalion led to 
eompetcnt and legal teftimony, material and 
proper in the caufe. 

The quefiions were reduced to writing, and 
to this elicA : 

ift. Did you ever hear Mr. Adams exprefs 
any fcntiments favorable to monarchy or arif- 
tovracy, and what were they ? 



ad. Did you ever hear Mr. Adams, while 
vice-prefident, exprefs hu difapprobatioi; of the 
fondmg fyftem ? 

' 3d. Do you know whether Mr. Adams did 
not, in the year I7^4» vote againft the fequef* 
tration of Britiih debts, and aUb againft the bill 
for fufpending iiiiercouriie with Great Britain ? 
And the obje& declared to be, to prove the pre- 
fident to be^an artftocrat, and. in favor of Bri- 
tain. 

• 

As to the 3d queftion, nothing can be more 
clear than that it was an improper, one ; it wa% 
calculated to eftabliih by parol teftimony, how 
a member of the fenate voted on a particular 
occafion, whereas the fa<5t, if material, ought 
to have been eftabliflieci by record proof f by 
the votes and proceedings themfeivesy or au* 
thenticated copies ; it being an eftabiifhed rule 
of evidence, that the beft the nature of the cafe 
will admit of, (hall always be produced. - 

As to the 2d queftion, it had evidently na 
connedlion wiih any of the charges in the in^ 
diriment, with any of the libellous matter ai- 
ledged ; therefore it was a mere and idle wafte 
of time to fuffer an anfwe;* or difclofure of cir- 
cumftancca, that couid not extenuate* explain^ 
or jqfiify the publication of the traverfer ; and 
1 prefume it never will be u^rged that the court, 
as mere cyphers, are bound to permit couafel 
to examine witneffes to iiTelevapt matttr- 

The only queftion that can arife, is on the 
fir ft, how far col. Taylor ihould have been per- 
mitted to difclofe exprefiions of prefideat 
Adams, to induce a belief that he was an arifto- 
crat. 

This teftimony if given, could only apply to 
the lath fct of words, in the counts, in the in- 
di^ment. Lct-it be remembered, that no evi- 
dence was offered tojuftify any other of the 19 
fcts of words charged as libellous. Did this 
teftimony of col. 1 aylor, offer a jufttfication of 
the words charged in the lath fet? If it did, 
then did the court err; if not, then the opinion 
of the court iscorre^fl. The lath let of words 
are thefe, •* He^ (meaning the prtjident of the 
United States ) *was a prbfeffed ariftocrat :" 
He (meaning the frejident of the United States) 
had protxd faithful and fer*viceablel to the Bri' 
tifh interefiy (innuendo againji the interefi and 
KOelfi:»e of the United Statej of America*** ) 

Sunely, Mr. Prefident, 1 need not fiate to 
this honorable court, that as a plea of joftifica- 
tion mnft contain an aafwer to the whole charge 
laid, fo where the nccefiity of pleading is waved 
and the juftification may be given in eYidciice, 
that fuch evidence muft go to the whole charge 
in each cafe, whether the matter be difclofed by 
pleaf or gives in cvidcace ; it isuft,4u lawi fc^ 
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a}ufti(tc«tton. of a'l, not of part of the charge^ 
oc the accttfcd cannot be acquitted. To prove 
clien, that prefident Adams was an anftocrar, 
-was no juftification of the libellous matter con- 
tained m the latfar fet of words ; the term in 
itfdf conveys no imputation, is not libellous ; it 
becomes fo by its connexion with the fubfe- 
quent words, forming an intire fentencct which 
'Wrdi were not attempted tp be juftified* That 
part of the pnblicatipn that fiates Mr. Adams 
to be an arihocrat, was inducement only to the 
Ibbfeqaent libellous OMtker contained in the 
£iine fentence ; and to admit a man to prove 
inducement, to prove what is immaterial, to 
prove a part only, and then fet it up as a juftx- 
flcation of the real libellous words, and of the 
-whole charge, would difgrace judicial proceed-' 
ingt ; and to reduce the court to the mfignifi- 
cance of being compelled to receive fuch evi- 
dence, at the will of counfel, is worie th^n a 
inockery of juftice. Every man of common 
ttttdeHlanding muft at firft btufliy perceive that 
col. Taylor's teftimony couUl not acquit the 
traverfery could not juftify his publication, 
and that it .would have been a wafte of time, 
and an abufe of the found difcretion of the 
tfourt, to let it go to the jury ^r Ibepurpofes in- 



Bot it is faid the charge contained more than 
0nc fa£i, and although col. Taylor could not 
prove ail the charges, yet he ought to have 
lieen permitted to prove part, and the reft 
nigbt have been proved by other witnef&s. 

To this I anfwer, that T am not defending 
the judge from poffible hypothetical cafes, hut 
en the caie that did' and does exift. The 
qdeftion is not, Mr. t^reiident, whether in any 
poffible cafe, part of a charge (hall be proved by 
ODC witnefs and part by another, but whether 
in a caie where one witneft is called to prove 
asi immat^ial part of a charge, and no other 
witneis or teftimony offered in the cafe, fuch 
witncis muft be received ? This laft is the quef* 
tion under conftderation as growing out of 
CaHender's caCe, for let us difttn^ly and pre* 
dfely keep in view this important fa<S^, that no 
•ther witnefs or teftimony was offered on the 
part of Caliciider, to fapport hit juftification. 

I certainly fhall not deny but many cafes ex-^ 
lit, where it is legat and proper to admit differ- 
ent "Witnrll^, to prove different fails or differ- 
ent circumftances of the fame fadt, to acquit 
ar conviA the accufed. Thus, a man is indi^- 
«d/or horfe^ealing } at the trial« one witnefs 
fwears he faw the accufed go into a ftable with 
a halter in his hand ; another depofes, that he 
faw the accufed. about the fame time lead a * 
horfe out of the fame ftable, mount him and ride 
aff ; a third ftates, that about an hoUr after, the 
accufed fold him the horfe at a place fome few 
Boilca from. the ftaWey as Us ow» property { a 



fourth proves the property, aad the horft ta « 
be ftolen out of his ftable. This powerful con- 
catination of circumftances, though each part 
was proved by a different witnefs, would be 
competent to convidl. 

But let us fuppofe that the profecutor by one 
witnefs, oftered to prove thisjfolated fa<f^, that 
the pcifon accufed was fieen going into a ftable 
with a halter in his hand, and ofitred no other 
evidence ; would the court permit fuch evidence 
nnaccompanied by other proof, to go to a jury to 
convt(ft the accuied i Affuredly not ; and if not 
to convi^, neither would they fuffer fimilar tef- 
timony to acquit ; for the admilGon of teftimo- 
ny is the fame in both. 

Now I connive this laft cafe to be fimilar ta 
the trial at Richmond s col. Taylor was called 
an to give evidence of one ftngle, ifolatfd fa^, 
that Mr. Adams was an ariftocrat, and no oth- 
er evidence of any kind offered as a juilification 
to the lath, or the other nineteen charges, la 
it poilible to conceive that under fuch cii'cum- 
ftioecs, col. Taylor ought to have given fuck 
evidence to the jury ; it certainly was not com- 
petent to acquit, although every thing he faid 
was credible ^ and of the competency cf tefti- 
mony, courts are exclufive judges ; of its cre- 
dibility, the jury. Under this view of the fub- 
j«d>, to me it feems clear, that the rejedlion o£ 
John Taylor's teftimony was correal ou the part 
of the court, and fully within their province ta 
determine. 

If in this however, I am miftaken, let ua 
examine if this rcjciSlion waj ** with intent f 
opprefs and procure the convi&ion ofCallenderi' 
as charged in the 3d. article. 

Here again I muft call for proof of corrupt 
intent, other than that which is inferred from 
the erroneous opinion, if it be erroneous ; for 
is it not poifibfe that the reipondent might con- 
fcientioufly err ? Is the rcjedlion of the tefti- 
mony fo flagrantly^ incorrect, as to evidence a 
depravity of heart ? Give the rcfpondcnt credit 
for half the talents which the honorable man- 
agers allow him to poAVfs, and it is impofliible 
in the nature of things that in the rcjedlion of 
col. Taylor's teftimony he could have been ac- 
tuated by a corrupt intent to oppreis and pro- 
cure the convidlion of Callender. I hacard 
this affertion without danger of concradidtion. 
Mr. Chafe as a man of underfianding, as a 
found lawyer, as an able criminal judge, hav- 
ing many years preiided in a criminal court of 
extenfive buflnefs, muft know, he could not be 
ignorant, that if col. Taylor's teftimony had 
juftified the lath fstof words, yet as no teilinu)- 
ny was offered to the other 19 fets, Callendec 
on them muft of neceffity be convidled. It be- . 
came legally impoffible to acquit him. If Mr. 
Clwltf is this charadler of high ulenti aadde- 
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pnred heirt which he it reprdeated to be* 
woald not he hare permitted col. Taylor to 
give evidence and fo have fared hirafelf from 
exception ; have th lu akaflced hit defignsy and yet 
have had Caliender completely in his power to 
puniih ? But how liberal and dignified was his 
condu6% ; his oath, his knowledge, his judici- 
al integrity compellfd him to declare that col. 
Taylor's teftimony was inadmiifible en Jlriff 
legal principles : yet willing to accommodate 
the prefiing folicitude of counfeU he turned to 
. the profecutor and requefted him to confent to 
the quelUoos being propounded. *< I am very 
much prefled by the young gentleman to ad- 
mit this teftimony (ays the-judge, and though 
I think it irregular, I wiih Mr. Nelfon (the 
profecutor) you would aifent to it ;" Mr. Nel- 
ibn refufed, faid he was not at liberty to depart 
from legal principles ; and vet we are ftill told 
that the judge corruptly z&ed with intent to 
^pre6 and convidl. 

In vain do we look to the ientence in order 
to difcover an intent to opprds Caliender ? The 
law authorifed in the difcretion of 0ie court a 
ftne to the extent of aooo dollars, and impri- 
fonment not exceeding two years ; and yet for 
a rooft flagitious and wicked, libel as profligate 
as ever di^aced a prefs, the judgment was a 
line of aoo dollars and nine months imprifoa- 
nent* Did this evince a vindictive temper in 
the judge, or manifeft folicitude to opprefs ? 

Again Mr. Prefident, one powerful fa£i pre- 
fents itfelf to ow view, never to be forgotten : 
it is this, that when Mr. Chafe found himfelf 
teafed, prefTed, almoft perfecuted by the anxi- 
ety of Callender's couniel, he obferved in lan- 
guage that fliould Have (ilenced them, <' my 
country has made me a judge, and you muft 
be governed by iily opinion, though I nuy be 
miflaken. I am a fallible man. If I am not 
right, it is an error in judgment, ami you can 
' Jtate life proceedings -on recordt fo as to Jbevt 
any error ^ and ijball he tbejirft man to grant 
jou a nevj trials by granting you a writ of er* 
ror in tbsfupreme court*" 
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With a fine and imprifonment fo moderate 
for fo atrocioii!i an o£&nce ; with a requeft to 
the profecutor to confent to receive the teflimo- 
ay of col. Taylor ; with a public declaration 
to the counfel, that if he was millaken, he 
himfelf wiihed the proceedings ftated on record, 
and would afiilt them and give them the bene- 
fit of a new trial. I fay with thefe public and 
powerful demonftrations of the purity of his 
conduit, whdt liberal and honoraole mind can 
&r a moment conceive that the judge was iu- 
fluesced by criminal and improper motives I 

But to obviate what cannot be anfwered, the 
honorable managers have faid, that a bill- 
of exceptions will not lie in a criminal c*l(c ; 



not coAoeduig that potat in fach a proleeutroa 
as Callender's, permit me to fay to this learned 
body, that nothing was fnore Ample and eafyp 
than to have ftated the ctrcumftances and (aved 
any one or more points of bw, and afterward* 
have taken the opinion of the fuperior court* 
The pradice of laving points of law in crimi- 
nal cafes, and taking the oplfaion of the twelve 
judges in England, is a known and familiar 
one I (to which the judge alluded, but whick 
the counfel refufed to adopt) and gave all the 
benefits that could flow or rcfolt from a biU of 
exceptions* 

Mr. Preiident, on thb article I lhall.no km* 
ger trefipafs : I trull I have proved that tha 
rejedlion of col. Taylor's anfwers to the quef* 
tions propofed, was flmUy legal ; that the court 
a^ed conredlly ; but if they erred, yet the con- 
du^ of the rcfpondent wis fb marked witli 
liberality and candor* his ofiers fo jufk and fair, 
and the punifluient inflicted fo nuld and hu- 
mane, that it is impoflible for this honorable 
court to find him^^ guilty at charged in tk* 3d 
article. 

Mr. Prefident, with the indulgence of <Jie. 
court I will now proceed to examme the fiourtk 
article of impeachment': 

<< That the condn^ of the'&id Samuel Ch«f« 
was marked, during the whole coude of the 
faid trial, by manifeft injuftiee^ partiality aad 
intemperaocef viz* 

I. In compelling the prifoaer's coimfrl to rc» 
duce to writing, and fubmit to the infpe^tiott of 
the court, for their admiflion or rejedlion, all 
queftions which the (aid couniel meant to pro- 
pound to the above named John Taylor, the 
witneis. 

%. In refufing to poftpone the trial, althoagk 
an affidavit was regularly filed, ftating the ab- 
fence of material wttnelks on bdialf of the ac- 
cufed ; and although it was manifeft, that, widi 
the utmoft diligence, the attendance of fuch 
witnefles could not have been procuredf at that 
term. 

3. In the ule of unufual, rude, and contemp- 
tuous expreffions towards the prilbner's coun- 
ftl ; and in falfely infinuating that they wiihed 
to excite the public fears and indignation alld 
to produce that infubordination to law, to' 
which the conduA of the judge did, at the lame 
time^ manifeftly tend : 

4. In repeated and vexatious intemiptiont 
of the faid counfel, on the part of the fluid judge» 
which, at length, induced them to abandoa 
their caufe and their client, who was thereupoa 
,convi6ted and condemned t« ^e abd imprlAiii* 
ment : 

5. In an indecent fblicitude» maniftfted bj 
the faid Samuel Chafir, for the convidioa of the 
accufeJ, unbeconung ertn a public pcoTecotort 
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but iiighlf difgraceful to the chancer of a 
judge as it wa« fiibTcrlivc of juflice." 

I nnderiUnd the five fpecifications following 
iHc articlcy to contain the particular inftances 
or h6{t on wbich they rely, to edablllh the al- 



or not, took the queuionsy when re«3uced t» 
writing* home with htni) to determine hy tho 
next day whether he would or would not an- 
fwcr them. Hercwas a far higher exercifc of 
the power, yet no perfon, however diUorted hia 
imagination, ever conceived it to be unjujfj par» 
I^ations of maaifcft injufllice^ partiality and in- tiaU or intemperate* What^ Mr. Prcfuient, ia 



tciaperance* 

The firft fpecification is, that of compelling 
the priibner's counfel to reduce to writing, and 
fuboiit to the infpedlion of the court for rcjec- 



the ufage of this high and honorable court in 
iimilar cafes ? Not a queftion has been doubt- 
ed as proper by the counfel on either fide, or 
by any honorable member of the court ; but 
the prefident, by the inftantaneous impulfe of 



tion or admiifion, all quefiions mcaiA to be pro- found reafon, or an extenfive and familiar 
pounded to col. Taylor. I am at a lofs to dif> knowledge of law and of pra(5lice, has ordered 
cover what injujiice could refult to Callender the queftion to be reduced to writing, by thofe 



from this procedure ; nor do I obferve in fiich 
co0du<5l any fymptoms oi partiality, much lefs 
any thing refcmbling intemperance-^thc three 
matttrs charged in the article as criminal and 
impeachable. 



propounding it ; fuch then is the praclice of 
this court in this verv trial. Such has been the 
pra<Slice of the fupreme court, and fuch tht 
ufage of Maryland, M'herc the relpondent has 
lived and acquired his knowledge of the law ; 
thusfupportcrd by rcaf.)n cyid fancftioned by pre- • 
It 13 contended that fuch an exercifc of au-^ cedent, 1 hope we (hall never again hear, that 
thority was arbitrary and opprefllve, new and any criminality attaches>to the fame conduct in 
uaufual in Virginia. That it was novel in Vir-^ Virginia, 
ginia, I admit, but it does not therefore follow 

that it was impeachable and criminal ; I know The ad fpecification is grounded on the fa.^ 
well that different pra(5liccs prevail in difTcient of '* rcfufing to jx>ftpone the trial, although an 
ftatcs, but the pradlice is to betcfted by ilsrea- affidavit was regularly filed, &c." Mr. Prefix 
fon and propriety. I have, in a former part of dent, the 6lh article of impeachment is predi- 
my argument, (hewn under what fiiiguUr cir- catcd on the jud^e haying ordered a trial, at the 
cuoiftances col. Taylor was produced as a wit- term when the indi<5lment was found, contrary 
nefs ; circumftances that, exciting the atten- to an exprefslawof Virginia. Tome it fcemt 
tipn of the -couQt, would neccflarily lead them aftonifliing, if any fuch itatutary provifion ex- 
to enquii^, what was meant to be proved by iils, that it was not produced to the court, read 
col. Taylor ; and as the power of a court to to the court, and a poilponement demanded, as 
determine upon the competency of teftimony, a matter of right* Either the counfel had no 
and whether it (hall be permitted to go to the recoUedion of^iuch law, which cannot be fup- 
jury or not, is an axiom in law no where dif- pofcd, as one of them was attorney general of 



puted, it follows neccffarily from this power, 
that they have a right to hear and know the 
queftion to be put which is calculated to draw 
forth the evidence ; and it is every day's prac- 



the commonwealth, or they thought it inappli^ 

cable, and therefore reforted to common law 

principles, to an affidavit for continuance. An 

application to the court for the continuance of 



tice in all courts to objedl to, and take the opiu- a caule on affidavit, is always an applicatiDn to 
ion of the court, on the propriety of putting a the difcretion of the court ; by di£creti«m, i do 
particular queftion to a witnefs, and furely to not mean arbitrary will and pleafore, but ja 
have ♦.his queftion reduced to writing that iu found, rational difcretion, exercifcd for the fur- 
bearing tendency andeffedl may be more clear* therance of juftice under the circumftances dif- 
ly known and underftood, can never be crimi- clofed. The great objedt of criminal jurifpru* 
nal. It feems to me to be the moft querulous dence is, that trials for offences ftiall fpeedi 



aod captious obje(Slion imaginable. But is this 
pra^ice fo novel in courts as it is reprefenred to 
be ? For sne of the witneffcs, a profeifional 
gentleman in high office in Virginia, ftated that 
he bad never feen^ heard,or read, of fuch a prac- 
tice. In Maryland it is familiar, as every pro- 
feifional chara<5ter from that ftate, who heart 
me, knows. It is the pra<5lice of the fupreme 
court of the United States, it was uied on aa 
Qccafion of much notoriety, the mandamus 
caoie* Not a queftion there was put or allow- 
ed to be put, until' reduced to writing ; nay' 
more, the late attorney general of t^e United 
6tatet> who hefitated whether he would anfwer 



ly take place, and puniftiments be lenient but . 
certain. In Maryland, where the refpondent 
with great honor to himfelf and benefit to the 
public, had long prefided in a criminal court* 
offences are always tried the fame term at which 
the indi^ment is found, as a mlatterof courfe» 
unlefs legal caufe be (heypa on affidavit. In 
Ca Render's cafe a general affidavit was firft fil- 
ed, but on being fuggefted to the court, leave 
was given to prepare a full and fpecial one by 
the next day ; a fecond affidavit was then filed 
aad a motion grounded on it for continuance 
of the caufe. Every affidavit for the continut 
ance of a caufcj muft defigoate the wibaeflet 
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vranted) where they refide^ and the extent and for a contlnuanee of the caufe^ will perceive*, 

nature of their tcftiition]^^ The firft is requir- that funk as Callender was in infamy* lie could 

cd that they may be known in order that the not attempt* he dare not defignate a witnefs to 

neccflary procefs may iffuc againfl them. The fupport thofe charges againft that venerable 

fecond> to difcover if they are within reach of patriot, whofe fair fame was fo malignantly 

the procefs of the court, for commiffions to aflailed. And yet althbugh he attempted no 

take teftimony never i/Tue on criminal profecu- juftificatian of thefe expreifions ; fiated no tef- 

tions. The third* that the court may judge of timony that applied to them ; he demanded a 

the teftimony waottd* is relevant* and goes to continuance of his caufe* and the court have 

the defence and juftification of the accufed ; and been abufcd profecuted and impeached for not 

that the oppolite party may admit fuch tefti- granting it. Tofuch charges as he did not or 

mony an^ proceed to trial* for it is obvious, could notjuftify, ^r oi&r^vidence to jufiify*he 

that if the teftimony wanted, is admitted* there fhould have plead giiilty* or have gone to 

can be np legal ground to poftpone or conti- trial. To plead guilty would not anlwer hia 

nue the caufc. It is aUb efTential that the extent views, to go to trial was ufclefs* for he had fug- 

and nature of the teftimony wanted ftiould be gefted no teftimony that could defend his caU 

difcloied* le/l frivolous- and trifling matter, un- ling Mr. Adams a hoary headed incendiary*^ 

importfint to the juftiflcatton of the accufed* and that his hands were reeking with the blood 

ftionid lay the foundation for defeating criminal of the Conne(5\icut failor. In, this laby- 

J4i{)ice. The affidavit muft difclofc fa^s wh id) * rinth of difficulties, an ingenious attempt war 

if proved, wauld exculpate the accufed* and of made for a continuance* and the refult was, an 

this the court muft judge. Without this pow- affidavit difcloftng witnefles who* if prefent* 

er and difcretion in the court* criminals could could not fave him* by hit oivn ftatcment of 

never be tried ; if as has been faid in argu- what they would prove, in the fullcft extent of 

ment, on application tor continuance on affi- what it is ftated they would fwear. Had they 

davit, the teftimony need not be difclofed ; it been prefent, this honorable court will perceive* 

would produce this monftrous abfurdity, that that he muft have been convicted on more than 

the trial of the criminal might forever depend half the charges in the indictment, 
on himfelf and not the court* for To long as 

lie would fwear that he had material and com- In what does this cafe ftand fairer for con- 

petent w^itnefTcs who were abfent, (and he him- tinuance, than the one put of the poor felon* 

felf was tQ judge of their materiaUry and com- who* by proving the whip to be his own, did 

petency) he never could be tried. A do^rine not wilhtobe tried for ftealing the horlrand 

too prepofterous to be maintained. If the affi- faddle ? hit becaufe Callender was a libeller ? 

davit is to difclofe the materiality of the tefti- Of all men living* in the whole round of ac- 

mony to the court, for them to judge of* it cufed criminals ; none Icfs defcrvc continuan- 

muft difclofe matter that^wojild amount to ^ ces, none are Ie(s entitled to it than libellers, 

full juftification, to a full defence of what the He, who from malice or money flanders rcpu- 

^ccufed was charged with* or the court would tations and deals in calumny, fliould at all 

not continue the caufe ; for inftance* a man is times be previonfty prepared to prove what he 

^indiAed for ftealing a horfe* faddle* and whip, has had the audacity to advance. But ftill 

and when put to his trial, makes an affidavit Callender «vas entitled to the benefit of the Uw, 

that a witnefs rcfiding in another ftate* is a ma- and had he exhibited an affidavit that was.full 

terial and competent witnefs, and that he can and proper* the court would have granted a 

prove the whip belonged to the accufed* and continuance ; the affidavit filed would not juf- 

therefore demands a continuance. Sir, if any tify the court in fo doing ; it was eflentiallj 

court of criminal jurifdifticn, could be weak defcAive in this, that it did not ftate material 

enough to fruftrate the ends ot juftice by con- and competent teftimony abfent* which if pre- 

tinuing fach a cafe, on fuch an affidavit* they fent, would amount to a full defence and jufti->\ 

would almoft deferve to be impeached* And Hcation of the charges in the indidtmcnt. 

yet, Mr. Prcfident* the cafe put is not more There are other grounds on which to ftiew this 

glaringly improper to be continued* than was affidavit was defe<5live, but as the anfwer of 

Callender's on his affidavit. the refpondcnt is in pofleffion ef the court, aod 

is luminoufty ftrong oti this fubjeC^* 1 ftuU add 

The indi<ftment aprain ft Callender* ftated but little more, 
twenty diftinA fets of libellous words taken from ' 

« The Profpea Before Us." In that work, The affivlavit ftated the wltncffi-s to be at th e 

and in the indi6^mcnt are found thefe approhii- remote ends of the continent $ it did not ftate 

0US and degrading exprcffions : ** That John a belief that they could be obtained in any rea- 

jAdamSf (the prefident) was a brjary headed in^ Ibnable and definite time; m truth it was a 

fendiary .•" " That John Adams^ (theprej' ftiallow pretext for delay ; the witnejps qvere 

dent J his hands <were reeking <with the blood of not <wanted* Am I juftified in faying fo ? Mr. 

the poor friendie/s ConneSicut faiiorJ' This Giles and Mr. Mafon were f worn to benutrri- 

^oQorablc court by turning to the affidavit Hied ah They were fuii^moned> but not compelled 
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to attend, ikUhough the court ofiered eompuU 
ftiry proccfs again ft themt The counfel have 
declared they meant to defend Callender on 
the unconilltutionality of the law ; witnefiei 
were certainly not wanting for that point. If 
the honorable Mr. Giles and Mr. Mafon were 
material, as they were fwore to be, ai they had 
been fummoned and did not attend, how repug* 
nant to all ufual proceedings was the condu(5l 
of counfel in not attaching them. Where is 
the clue to this rayfterious condu<5t ? It is to be 
fbnnd, Mr. Prefident, in the acknowlegment of 
Mr. Hay himielf, that it was the caufe, not the 
man, he defended ; and that he was unwilling 
it Oiould be tried before Mr. Chafe. He had 
heard of hit condu<5i on the trial of Fries, and 
difliked him. When the judge offered a poft- 
pooeroent of fix weeks, or mtrey to obtain their 
teftimony, the propofition was . reje^ed ; and 
why ? Becaufe judge Chafe was ftill to prefide 
at the trial. Suck was the ayerfion to him, 
that nothing (hort of another term and another 
judge would gratify them. With this full and 
diftui(5l yiew of the objeA of Callendcr's coun- 
ie), drawn from their own acknowledgement, 
and with a clear perception of the points, in* 
which the affidavit was defe^ive, it is impofli- 
ble to miltake the law, it is impoflible to be^ 
lieve ocherwife than that the court were juftiiicd 
in the refulal to continue the cafe on the affida- 
vit filed, no perfon can fay that in fo do- 
ing, the condud^ of the court was marked by 
injuflice, partiality and intemperance, as charg- 
ed in the article. 

It was urged by the managers, that even the 
harlhoefs of the criminal code in, England al- 
lows time to fummona witnefles, and Forf- 
ter'a rqwrts were cited to that cffcdl. The 
court in Forfttr, fat under a fpecial commiffion, 
and but 14 days were allowed the criminals to 
obtain their witnefles from the remote parts of 
England and Scotland. In this cafe, Mr. Chafe 
offered a poffponement of fix weeks, it was 
rcje^ed ; from this offer it is a fair conclulion 
to iav, that longer time would have been grant- 
ed, if a^ed, but no time would anfwcr, n^ 
time would (bit, if iv was to prefide. To de- 
feat the effe^ of this ofic r on the part of the 
court, it has been faintly fuggefted, that the 
court have no power to pofipone their feffion 
and meet again. To an obj'c(5lion like this, I 
make no other anfwer than the frequent exer- 
ciie of the power as proved in evidence,, and 
the abfolute neceffity of the exiftence of fuch 
power in all courts not fpecially reftri^ed to 
meet numerous contingencies which would 
•therwife defeat the adminifiration of juflice. 

To the third fpecification, " In the ufe of 
tmufaal, rude, and contemptuous expreffions 
towards the prifoner's counfel ; and in falfely 
iafinuating that they wished to excite the pub- 



lic fears and indignation and to produce that 
inlubordination to law, to which the condudl 
of the judge did, at the fame time, manifeftly ' 
tend." 1 fcarcely know what part of the tefti- 
mony applies*; the hon. managers give weight 
to it, but do not colledl and ft ate the teftimony 
in fupport of it ; one of them has indeed faid, 
the judge called the counfel hoys^ but I have 
heard thij term from none but the honorabl^^ 
manager. The witneffes fay he called them 
young gentUmen^ a term certainly not rude or 
contemptuous, and moft probably arifing, as he 
was a ftranger, from not immediately recoU 
lediing their names, and was in my judgement 
full as decorous, as calling them by name. 

It is true the judge did fay that the argument 
ufedby one of the counfel, u^as a popular oWf 
eaieulated U deceive and mtflead ; and never 
was an expreffion more corre^ly true. Mr« 
Hay in his laft examination ftates, that it was 
the caufe, and not the man he was defending^ 
and fure I am, as a man, Callender was a cha- 
racter too profligate for that gentleman to be 
interefted in his behalf. He added, that he had * 
no hopes of getting bim clear on thefaSs ; that 
he had little hopes of convincing judge Chafe^ 
or any other federal judge of the unconfficuti- 
onality of the fedition law, but he had fome 
faint hopes with the jury, and that his chief 
obje^ was to make an impreffion on the bye« 
ftanders. When thejudge determined that the 
unconiTitutionality ot the law ihould not be 
argued to the jury, the hopes of counfel ceafed^ 
he could not convince the jury nor make an 
impreffion on the bye-ffanders, and of courfe 
withdrew from the caufe. With this candid 
declaration of his-objeAs, was the judge cor- 
real in faying the argument was meant to be 
a popular one, and calculated to deceive and * 
miflead ? And was truth offenfivc becaufe it 
came from the bench ? 

Could Mr. Chafe, who for near fifty years 
has been at the bar and on the bench, of great 
acknowledged talents, be ignorant of the aim 
and object of counfel ? And with his mind 
made up as to the conffitutionality of the Iaw« 
was he to fit a cypher to fee the jury mifled, 
and the bye-ftandeis, and not the court addreff^ 
ed. The very objedl was difrefpe(5tful to the 
authority of the court, and with becoming 
dignity he ftopped the counfel, in language 
fuited to the occafion which gave it birth* 
Judge Marfhall faw nothing particular and of- 
fenfive in the courts Mr. I. Randolph faw 
nothing in the court evidencing a difpofition to 
opprefs Callender. Col. Taylor obferved, that 
the condudl bf the judge was imperious, far- 
cafUc and witty, and another witnefs obfecvedy 
that he was extremely facetious, but none of 
them have faid he was rude contemptuous ms 
opprciire. 
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As to the fourth fpecification Mr. Prefident, know not the nieanin^of it at tifed in the ar- 

** In Repeated and vexatious interruptions of tide, nor has any argument yet been able to 

the faid counfcly on the part of faid jud;^, throw any light on it. 
which, at lengthy induced them to abandon 

their caufe and their client, who was thereup- Solicitude is an operation of the mind — it 

on convidled and condemned to fine and im- means mental anxiety. A judge cannot be 

prifonment,'* I (hall make very few remarks, deemed guilty of a crime for feeling aYoiicimde 

A judge has the unqueftioned right to Itop or that guilt fhould be punished, or innocence uc- 

interrupt counfcl at any time in any miilate- quitted. If the difpofition of his mind does 

meut of the fadl or the law. In order to prove not break out into Ibme overt a^ that is crimi* 

the unufual frequency of Mr. Chafe's inter- nal, he cannot be puniihed. I really am at a 

f uptions, a queflion was afked Mr. William lofs to know 'Jc'hy this term was introduced, un- 

Marfhall, c'erk of the court, if he had ever wit- lefs to let in the teftimony which I ^Ihall pro- 

neiTed fo many in any one trial, he anfwered cced to examine, 
he had fern more in a rafc before judge Iredell. 

If the counfcl had behaved with more polite- It is faid that before the trial the judge ma- 

nefs to the court, the interruptions would l^vc nifefted a determination to convidt Callender ; 

beenjcfs frequent. Mr. Hay ai^knowlcdges he and in fupport of this, his jocular converfatioiia 

had received unfavorable accounts cf Mr. Chafe have been brought forward as proof of his in- 

before he came to Richmond. One of the tent.^ 
wItneflVs lays he appeared in irritatian during 

the trial, and chief juftice Marfiiall fays their- The firft converfation is the one wkh Mr. 

ritaticn liegan with the trial and increafed with Mafon at Annapolis. When Mr. Chafe ha<rfi-> 

the progrcfs of the caufe. In one mftance the niflied his addrefs to the jury, Mr. Mafon -of 

court interrupted counfcl, and faid the motion pleafant anl facetious habits himfeif, came 

was a wild or mii^akem one. It >va8 when forward to the judge, and introduced the con* 

counfcl ohfcrved that the law of Virginia was verfttion, and a&ed the judge whether h» 

to be the rule of detifion in the federal court, charge was political, legal, moral or rcKgious; 

and the jury were to afll-fs the fine. By the law to which the judge pleafantly replied, he bc- 

of Virginia! I underftand the jury may fine a4 lieved it was a little of all. The converlatioii 

hbitum\ by the adl of congrefs the fine is limit- turned on Virginia and Callender, and the fpor* 

ed to aooo dollars, and under the fiatutcs of tive jocular obfervations oi' the judge are con- 

the United Statt-s, fines arc always impofed by verted into ^idence of guilty intention. Mr. 

the courts. Well might the court fay fuch a Mafon admits the converfation was jecuhir— 

motion wrs a wild one. It is in evidence to this Judge Winchtftcr his aflbciate, lb underftood 

honorable body, that t^xnce before at Richmond, it.. It is fo inconfifient with the admitted good 

in the fame court, the fame pcint h»Td be«n de-' fenfe of the judges, that he fhould difclolc fuch 

termincd, once by judge Wilfon and once by guilty intentions in a public converfation in a 

judge Iredell. public court room, that none can bcliei*e him 

ferious — and it is fo repugnant to our feelings 

Sir, the 3d and 4th fpecifications feem defign- that a converfation of fuch a nature Ifaould be 

ed to defignate the lines of civility between tortured into proof, that I fliall forbear further 

the bench and bar, and to eflabllfh certain rules remarks on it. 
for decorous bthavior in their intercourfe ; and 

were we trying the judge for violating fuch The next evidence that is offered is difclofed 

rules, our time might not he mil'applied. Po- by a fellow traveller in a public flage, where 

liftied manners, luavity of difpofition, and dcco- his public converfation is again brought for- 

rous behavior, give grace and elegance to men ward to criminate him. It is in the recollc^i- 

in all ofiices and fituations ; but on the bench on of the court and at this late hour I fliall not 

we fiiuuld be fatisfied with foimd knowkdpe, dwell on it : it cannot operate againl! him : bui 

inflexible inte^jrity, and finnncfs of opinion, there is one witnefs who if he has fworn the 

W^ien or \vhere was the uant of decorous be- truth, goes diredlly to inipcach the integrity of 

havior to counfel deemed an impeachable of- the judge; it is Mr. Heath, who fwears that he 

fence in a judge. What fldtutary, provifion,or was in the room with judge Chafe at 'Riohmond 

known rule ia violated, what legal or moral when Mr. Randolph, the marfhal came in : the 

duty broken. • fubftance of what he depofes is, ihat Mr. Chafe 

'^ afked the marfiial what he had ia his hand; he 

The 5th fpeeifiration contains a charge of aefwered, the panncl of the jury to tryCallen« 

"indecent folicitude manifeftei Ijy the judge." der ; the judge alked if he had any of thofe 

It is as general as the term intemperance uicd in creatures called Demr>crats on the jury, that 

the article; to which, as the refpondcnt is Kap- they muft be ftruck off: thst the marihai an* 

pily not addi(5led to the free ufe of fpiriis, I fwered, " he never difcrin^nated" — fays the 

can with difficulty attach a precife opinion. I judge, look aver it, aud if any, Itrike them o£^ 
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He further depofed thit he never #aB in the coupt fat* and in the \€i of difmouating from _ 

judo's chambers, but on that one occafion^ his horfe. In charity to Mr. Heath's uncmory 

Mr Prelident, I fhall certainly not fay to I wifli he had not been fworn. What he did 

this honorable body, th at Mr. Heath in giving depofe, is proved to be falfe, exprefsly and 

teftimony has wilfully fworn to what was falfe, pointedly, by chara(5ler8 above all exceptiont 

it is not my habit to accafe men of fuch high and by facSls that are utterly inconiident with 

offisnccs^ ; but I will demon ftrate, that he is what Heath ftates as to the panel* 
grofsly raiftakeny and that his teftimony is un- 

true«. This mafs of teftimony fo much relied on« 

to prove Mr. Chafe's iiidecent folicitude to con- 
He fays be never was in the judges chambers vidi Callenier, terminates9 on examination, in 
but once. Mr. Marfliall, clerk of the court, a jocular converfation in a public room ; an 
ftates; that from civility to Mr. Chafe, who unimportant remark in a public ftage ; and the 
was a ftranger in Richmond, he ufually called difjrediting a witncfs, who to fpeak of him 
on and attended him to court. That he called moil rt-fpeclfully, we are compelled to fay was 
one morning, and found the witiiefs Heath in grofsly miflaken. 
the room, or in the a A of leaving, the 

coom, and he heard no fuch con verfation. He With fubmiifion to the honorable managers, 
£iys to the beft of his recolledlion Mr. Ran- I muft be permitted to fay, that the f^>ecifica- 
dolph (the marihal) went to Mr. Chafe's room tions ta fuftain the 4th arcicie of impeachment 
with him, but of this he is not fure : he re- are wholly incompetent to it — many are frivo- 
members perfedlly that Mr. Chafe, the marflial lous, none are fuftained ; and that there is no 
and himlelf, went to court together the fame evidence that Mr. Chafe during the tri^l con- 
morning ; from rhis circumftance, that he ex- ducted himfelf with maaifeit injtiilice, partiali* 
preif?d his furprife to Mr. Randolph at feeing ty and intemperance. 
Mr. Chafe and Heath together, wondering as 

JMr. Chaie was a ftranger, how they got ac- Mr. Prefi-Ient, the real condu£l of the judge 
iptainted. Mr. Randolph the marQiaJ, fwears, on the trial of Callcnder, teited by the proof 
that no fuch convcrfation, as Heath itates, ever before this honorable body, and divciling our- 
did pafs between Mr. Chafe and himfelf : that fclves of all prejudice or partiality, was correiSly 
he never did Ihew to judge Chafe or to any manly and liberal ; of an ardent mind and fan- 
judge or any panel of a jury, except in court guino' habit, that he might have evidenced 
when he prefented the grand jury panel to fe- more warmth than weaker heads and colder 
leA a foreman* conHitutlons, I readilv admit ; but that it was 

at any time beyond wiiat the occaiion called 

He pofitively fwears no fuch converfation did for, remains yet to be proved ; and that it ever 

•r could take place, becatife no panel to try over-ltepped the boundaries of law and juftice, 

Callender was ever made out, until after the I utterly deny. 
court met on the day Callender was tried — 

that the panel was made out in court, from the In the courfe of my obfervations, I have fpo- 

names given to him in court by his deputies, ken of Mr. Chafe only— in fo doing, this ho- 

and that feveral of the jurors were not fum- norable body wUl not for a moment fuppofe, i 

moned until the monilng of tJie trial. mean the flighteil difrefpe^ to judge Griffin — 

' It is in proof that Mr. Chafe confulted him. 

The high refpe^abilhy and credit of Mr. * and that he concurcd in thofe points,, where 

Marfhall and Mr. Randolph I need not notice concurrence was nccefTary. Of the talents and 

Jto the court, except fpr the very great compli* fntegrity of that gentleman, I have too high 

stent to the veracity and integrity of Mr. Ran- an opinion, to believe he was the weak or rea- 

dolph, handfomtly paid by Mr. Hay. When dy.tool of Mr. Chafe, and overborne by his 

the -latter gentleman was examined as to his re- rudenefs and temper. No, fir ; It^wever nc- 

collection of a converHition ftated by Mr. Ran- ccflary it may be to fupport the impeachment 

delph, he faid he ditl not recollecft u, but by giving fjlfe colorings to the charadiers of 

a« Mr. Randohdi had faid fo, he h.id therefore the afiociate judges, in order to heighten the 

BO doubt of it — ^hc wits a man of fuch high enormities of Mr. Chafe, 1 am under no fuch 

chancer* obligation. 1 have no doubt his affoctates were 

honorable, learned an^l upright men, every way 

Thele two witnefles (Mr. Marfhall and Ran- independent and competent to the difchargc cr£ 

dislph) flatly and pofitively contradidl Heath, the high trufts coufided to them : but as. Mr. 

and falfify his teftimony ; and as further proof Chafe has been fingled put from his brethreil, 

that toe panel of the jurors never was made out I have ufed his name and that of the court a« 

tilt after court met, we may call to mind what fynonimous for the fake of brevity and fimpli- 

iiaf&c fwears^ that he came to towji from the city. In fo doing I have had no other objeit. 
couptry the morning of the trial, and was 
fonuHooed as a ju or to try Callender after Amidft the prcflhre of other engagenKiitSy I 
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tiave bad no time to digeft an argument, and That tbis honorable court may perceive thit 

have fcarccly been able to make myfelf heard I have not mifapprehended the article, I will 

from the feverity of my indifpofition. Such pray leave to read it. " And whereas it U pro* 

as my obfervations arc, they are at the fcrvice vided by the adl of congrcfs' pafled on the 

of the rcfpondent; and I make my refpe^ful twenty-fourth day of September, one thoufand 

acknowledgments to thii honoraiile body and feven hundred and eighty-nine, intituled " An 

to the prefkient in particular, for the attention a(5l to edablifh the judicial courts of the United 

and indulgence with which I have been honor- States," that for any crime, or offence agatnft 



•d through fuch a length of time. 



Mr. lee. 
Ma^ itpieafe this honorable court. 



the United Sutes, the offender may be arrefied, 
imprifoned, or bailed, agreeably to the ufuai 
mode of proccfs in the ft ate where fuch offend- 
er may be found ; and whereas it is provided 
by the laws of Virginia, that, upon prefentment 
by any grand jury of an offence not capital, 
the court (hall order the clerk to iflue a fum- 



We are now arrived Mr. Prefident in the mons againil the pcrfon, or pcrfons offending, 

•ourfe of the defence, to the fifth article of im- to appear and anfwer fuch prefentment at the 

peacbment. I have, fir, been led to believe, next court ; yet the fa id Samuel Chafe did at 

that the prcfent profecution is brought before the court aforefaid, award a capias againft the 

this honorable court as a court of criminal *ju- bc^dy of the faid James Thompfon Cal lender, 

rifdi^ion, and that this high court is hound by indiifUd for an offence not capital, whereupon 

the fame rules of evidence, the fame le^al ideab the £iid Callender was xrreffed and committed 

•f crime, and the fame principles of diciffon to clofe custody, contrary to Law in that cafe 

which are obferved in the ordinary tribunals of made and provided." . 

criminal jurifdit^ion. The articles themfelves 

feero^to have been drawn in conformity to this This article charges no evil intention, no of* 

opinion, for they all except the fifth, charge in fence* no crime, yet the refpondent is required 

exprefs terms fome criminal intention upon the to make a defence and is to addrefs his defence 

refpondent. This dpArine relative to impeach- to this court as one of criminal jurifdidlion. 
ment, is laid down in 4 Black 259, and \n % 

Woodefon 611. '* As to the trial itfelf it muft I do not mean to produce autliorities to thia 

of courfe vary in external ceremony, but dif- high and learned tribunal tq (hew that a jud«e 

fers not in effentials from criminal profecution • cannot be impeached for a mere error of judg- 

before inferior courts. The fame rules of evi- ment in any inffance of his judicial condu^. 

dence, the fame legal notions of crimes and pu- 1 wifli for none better than thofe produced by 

nifliments prevail. For impeachn^ents are not one of the honorable managers of the profecu- 

framed to alter the law, but to carry it into tion (Mr. Clarke) to prove this pofitton % Ba* 

more effe<f)ual execution v here it might be ob- con 97, and Jacob's Law Diiflionary, Title 

ftrutSled by the infuence of too powerful delin- Judges. The elegant advocate juft ut down 

querits, or not eafily difcerned in the ordinary ( Mr. Key ) has fully cffablifhed the £ime doc- 

courfe of jurifdi^ion by reafon of the peculiar trine. If then this be admitted, where or what 

quality of the alledged crimes. The judgement is the crime charged in the fifth article. The 

therefore is to be fuch as is warranted by legal whole charge is, that by authority of the judge, 

principles and precedents." The conAitutiou a procefs called a capias was awarded againft 

of the United States appears to confider the fub- Callender, when that procefs ought to have 

je^ in the fame light. By the third fc<5lion of been a fummons. It is not alledged that the 

the third article, " the trial of all crimes ex- capias was awarded with any corrupt or evil 

tept in cafes of impeachments, ffiall be by ju- inteiuion of any kind. If then the article con- 

ry," and by the fourth fc(Slion of tiie fecond tains no charge of a crime, there muft be an 

article, the nature and extent of tKe pun iOi- acquittal. Upon this point I hope I may be 

ment in cafes of impeachment is fleSncd. Hence permitted to remind the court of an obferva* 

it may be infcred that a pcrfon is only impeach- tion of another of the honorable managers who 

able for fome criminal oifcnce. With this view opened tne comments upon the evidence for 

I have examined and re-examined the fifth ar- the profecution ( Mr. Ekrly). He -ftated, and 

tide of impeachment to know againfl what he ftated truly as a general rule of jurifprn> 

the defence ftiould be made. Looking at it dence, that if there be no evil intention fet 

with a legal eye, I find no offence charged to forth In the charge and proved the party ac- 

have been corfimiited, and although it may cufed muft be acquitted. With thefe remarks 

fcem ftrange it is not the lef» true this circum- if this wa? *in ordinary cafe before an ordinary 

fiance has produced the greateft difficulty and tribunal, I might difmifs this part of the accuv 

Cmban-aifmenc in what manner, the defence fation, and it may feem fcarccly proper to occu* 

ibould be made. py the precious time of this honorable «o«rt i« 
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near the clofe of itt feUion, in defending: the tbe court will turn their attention to the article 

itTpondent any further againft fuch a charge* now under coniiderationy 4hey will perceive 

but I feet too much refpeS for the houfe of re- that no crime is charged in exprefs terms* and 

prcfentatiTcs who have preferred this apticle* therefore the accufcd ought not be held to an- 

and for the honorable managers who fupport it fwer it ; but an idea has l^een fuggcfted by the 

not to give it a fuller inveftigation* honorable managers, that as the article charges 

an unlawful a6l to have been done, a criminal 

The article may perhaps be underftood to intention rouA be prefumed, unlefs the refpon* 

produce an important enquiry : the enquiry dent (hews it to have been innocent. This 

how far the power of impeachment poflefled by principle however true it may be ip fome cafes* 

the houfe .of reprefentatives fliall extend. Al- is not applicable to theprefent cafe. If the aA 

though the conilitution declares that '* the charged be matum in fit th^ rule of law may , 

houfe of reprefentatives fhall have the fole be as has been ftated, but if the ^SL be matum 

power of impeachment,'' yet 1 trull there prohibitum, ^le rule is otherwife. 
is fome' limit to this power, and that a 

judge cannot be impeached for a mere legal er- In order that the honorable court may, not 

ror in his judicial condudl when no crime is iro- have the Icaft difficulty on this fubje<^, I will 

puted to him. An impeachment is an accufa- undertake to fliew that the learned judge acfled 

tion of a moft ferious nature, and the peo- in this inftance itri(flly according to law, and if 

pie of the United States have not vefted this be Ihewn, there will remain no foundatioA 

the power of impeachment exclufively in the for the prefent charge, 
houfe of reprefentatives in congrefs, but in their 

fiate governments they have eftablifbed tribu* It is well eftabliihed as a general rule of ju- 
Hals who are too poilefs the power of impeach- rifprudence, that a court which has jurifdi£lion 
ment. I hold in my hand a little book which over an otfence, may award procefs concern- 
contains the moft valuable matter ; it cont?ins ing it, and compel the party to appear. This 
the conftitutions of the feveral ftates. By re- may be feen in 3. Hawk, pleas ch. 13, fee. 15 
ferring to them we find in almoft every initance, 16. The cognifance of oficnces againft the 
that a power of impeachment may be cxercifed ilatutes of congrefs is vefted in the circuit 
vnder the ibte authority. When, therefore, courts of the United States, i. vol. Laws of 
the dodlrine of impeachment is about to be fix- U. S. page $$. From the principle juft ftated* 
ed in regard to the limits of the power of im- the circuit court acquired the power of award- 
peachment by a judgment of this high and ing procefs to compel fuch offenders to appear 
honorable court, a judgment is about to be giv- in that court when they became vefted with a 
en that will be a precedent for the tribunals of power to try the offence. A prefentroent or 
tilt different ftates. An example is about to indi<Siment of a grand jury is fufficient evidence 
be fet tQ the tribunals of the feveral ftates, that to authorife the court to award procefs againft 
vUl influence and dire(5l their decifion in the- the offender. This is not only the evidence up* 
conftrudlion of their conftitutions relative to the on which a court ufually proceeds, but it is re- 
power of impeachment. The words ufed in cognifed ia the fifth article of the amendments 
iome of thefe inftruments are the fame, and in to the conftitution. We find therie a reftri^ti- 
others nearly the fame with the words in the on upon the power of the courts ; ** no perfoa 
conftitution of the United States* upon this ftiall be held to anfw^r for a capital or other in- 
fubjeA. famous crime, unlefs by a prefentment or in- 

di(flment of a grand jury,'' &c. which refiric- 

Is there not fome limit to the power of im- tion carries the implication, that 5'y a prefent* 

peachmcnt* a power which we find can be ex- ment or indictment* the party (hall be held to 

ercifed by To many authorities in this country ? anfwer. If an offender may be held to anfwer 

If there is a limit, what better limit can be fet to an accufation in this form, it follows as a 

than that of high crime and mifdemeanor in matter of courfe, that the court is bound t% 

o£ce, as appears by the language of the confti- award procefs to compel him to anfwer. 
tution to have been intended. 

I know no procefs by which a perfoa can be 

Let us now examine whether judge Chafe in apprehended except by a capias. In the prefent 

ifluing a capias againft Callender after he had trial we have heard of a bench warrant, but 

been prefented for an offence not capital has that too is a capias awarded by a judge fetting 

been guilty of a high crime or high mifdcmea- in court. In all cafes of mifdemtanort where 

nor in office. Surely tlie managers ihould have the punifhment is by imprifonment or fine, a 

pointed to the proofs, if any there were, of a cipias is proper procefs, according to the prac- 

porrupt and evil intent with which this adl was tice of the king's bench in England. For this 

F done. I have already referred to thufe parts of I refer the court to a paffage read at another 

' the conftitution which fhew that no impeach- day from Gilbert's Treatife upon the origin of 

f^nX qui be maiatainei but for a crime, if the king's bcnch^ page 30S. So alfo th^ doc* 
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trin6 is Jaid down by judge B!ack{!one, in re- admitted, except where the puni(hi)f)ent maybe 
gard to thofe cafes where it is not intended to death, in which cafes it fhall not be admitted 
proceed to outlawry. 4th. Black. Com. 319. but by the fupreme or a circuit court, or by -a 

^ juftice of the fupreme court, or a judge of the - 

A capias therefore in the cafe of Callender, diftridl court, who fliall excrcife their difcretion 
was the proper procefs, according to common therein, regarding the nature and circumilances 
law • principles, and the EngliAi authorities of of the offence, and of the evidence and the ufa- " 
modern date. In reafon and common fenfe, a ges of law. And if a pcrfon committed by a 
capias 18 tl)C proper procefs where the offence • juftice of tbc fupreme or a judge of a diftrict 
is puniihable by imprifonmeflt, and we all court for an offence not punifhabie with deatb^ 
know that Cailender was charged with an of- (hall afterwards procure bail,* and there be no 
fence puniihable by fine and imprifonment. — judge of the United States, in the diflridl to take 
In fuch a cafe, a fummons would be a notifica- the fame, it may be taken by any judge of the 
tion to the offender to abfcond cr *v»movc him- fupreme, or fuperior court of law of fuch ftate." 
fclf out of the reach of the court. 

Here it is exprefsly authorifed that a judge 

If any doubt can yet remain as to the pro- of the circuit court may order a procefs for the 
priety of iffuing the capias, it will be entirely arreft of the accufed for any crime or offence 
removed by attending the laws of, the United againfl the United States, agretably to the u- 
States. The I4lh. fee. 0^ the " a6l to eftabliih fual mode of procefs of arrest againfl ofTendert 
the judicial courts of the United States," gives in the ftate where the court 19 holden, and the 
power to the circuit courts, to ijfue all <writj offence committed* A fummons is not au- 
ntcilfuiy for the exerci/e of their junfdiHion^ thorifcd by the fejftion, bccaufe a fummons it 
and agreeable to the principles and ufa^e of not a procefs of arreji. I call upon the leam- 
la^M<t and the nth. frc. of the fame a6V, gives ed managers to point out any other procefs by 
excluftve cagnifance of ail crimes and offences which a perfon can be arrefted, even in Virgi- 
co^nifiblc under the authority of the United nia, except ^^y a capias. In England, in Vir- 
States to the circuit courts, except otherwife di-  ginia, in Maryland, in every ftate, the procefs 
rc'iVcd by ,that or fome other ilatute. The of arreji is by capias, 
court which awards the writ, is to decide what' "* 

procefs is neceffary for theexercifeof its jurif- There is another ftatute of congrefs on the 
di^lion, and agreeable to the principles and uf- fubjedl of procefs, which pafTed on the fecond 
age of law in each particular cafe. of March, 1793. It contains eight fedlions^ 

and relates as well to criminal as ci'uil matters. 

The %yA., fee. of the f^me Aatute contains a The feventh fedtion is in the words following, 
jjeat deal of important matter in re^jard to the " that it (hall be lawful for the feveral courts of 
prefent enquiry. ** That for any crime or of- the United States, from time to time, as occa- 
fcnce againft the United States, the offender fion may require, to make rules and orders for 
nay, by any juflice or judge of the United their refpe^tive courts, dire(5ting the returning 
States, or by any juftice of the peace, or qther of writs and procefT-'s, the filing of declarati- 
magiftrate of any of the United States where he ons and other pleadings, the taking of rules, 
may be found, agreeably to the ufual mode of the entering up judgment by default, and other 
procefs againfl offenders in fuch flate, and at matters in the vacation, and otherwife ia a" 
the expence of the United States, be arrefted, manner not repugnant to the laws of the Unit- 
and imprifoned or bailed, as the cafe m'Siy be, ed States, to regulate the practice of the faid 
for t]-ial before fuch court of the TTnited States courts refpe<5lively, as fhall be fit and neceifary 
as by this a^ has cognifance of the ofience: for the advancement of juftice, and ej^ciallj 
And copies of the procefs fhall be returned as to that end to prevent delays^ in proceedings*** 
fpeedily as may be into tht clerk's office of fuch 

court, together with the recognifances of the I know not what language can convey a more 
witnefTes for their appearance to teftify in the complete power to the court over its proccft 
cafe ; which recognlf!inces the magiftrate be- than is given by the paffages from the ftatutes 
fore whom the examination fhall be, may re- which have been cited. A uniform rule in the 
quire on pain of imprifonment. And if fuch courts of the United States is very defirab1e» 
commitment of the offender, or the witneflcs that offenders and criminals may be brought ta 
fliall be in a diftridt other than that in which trial by the like forms in every ftate for violati* 
the offence is to be tried, it fhall be the duty of ons of the ftatutes of congrefs. To allow one 
the jurlge of that diftridl where the delinquent is kind of procefs in Virginia, and a different one 
imprifoT^ed, feafonably to ifTue, and of the mar* in Maryland for the lame offence, would be aia 
ihaJ of the fame diftri(fl to execute a warrant heterogenious and unequal mode of adminiftcr- 
for the removal of the offender, and the witnef- ing juftice. A confbudlion ought not to be 
fes or ehherofthemas thecafemay be, to the given to the ftatutes of congrefs, which ad- 
diHricf^ in which the trial is to be had. And mitsof fuch a fyftem, if it may poffibly be a- 
upon all arrefts in criminal cafes^ bail fhall be voided. Shall it be faid> that in one ftate a 
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mn who publiflm a libel ihiU be arrefted ini- 
ncdiately and brought to trial and puni(hcd» 
mhilc in another Hate another perfon who has 
committed the fame offence, (hall be ferved 
with a proceis that (hall be notice to him to 
make hit efcape :^and (hall it be fatd, that fuch 
a nilc (hall be applied to cafes where iniprifon- 
ment is part of the punifliment. It has been 
in proof, tliat in Maryland it is ufual to arreft 
by cspias in cafes of mifdemeanora and to try 
the trarerfer at the fame term at which he ap- 
pears : Are the courts of the United States, if 
fitting on one fide of the Pntowmack, to be 
governed by one rule ; and if (itting on ano-* 
ther (idc of the fame river, to be governed by 
another rule, in caf.-s of crime or offence againft 
the laws and conflitution of the United Sptes. 
It can never have been the intention of con- 
grels, that any fuch variety of proceeding 
flmuld be allowed in pra^ice, or that the pro- 
cefs (hould be any where a fammons in cafes of 
o&nces which were to be punilhed by impri- 
fdoment. 

This can be further illuftrated by attenti'>n 
^o the laws of congrcfs infli<5ling puni(hmcnt 
upon certain crimcfi, pa(C:d in the year 17909 
for v^erjury, for bribery, for ob(lru<5ting by force 
the ff rvice of legal proccfs, for importing flaves 
from foreign parts, for violence to an ambafla- 
dor and for other offences relative to amhaf- 
fidors ; the punilhment is fine and imprifon- 
zx^c-nt. See id vol. Laws of the United States, 
page III. The proccfs in all thefe cafes is to 
be the fame ; if a capias is proper in one it is 
proper in .ally or if a fummons is ncccffary in 
•ae it is neceilary in all. 

Suppofe in regard to an ambaffador who has 
applied to our fccrctary of ftate for the puni(h- 
ment of an individual, who may have done vi'- 
•lence to his perfon or to one ot his family, that 
a fummons (hall have been iifued to the offend- 
er who fhould. abfcond or remove hi r:felf. It 
woald be deemed very firange, perhaps incredi- 
ble to the axnbaffador, if he fhould be told by 
our fecretary of (^ate, that the offence being 
committed in Virginia, it was neceffary to fum- 
mon the party to appear before the court, and 
ioUead of obeying the fummons he had remov- 
ed himfelf entirely, but if the fame matter had 
been proiecuted in Maryland, the offender 
might have been inllantly arrelled and pur.iOied. 
, The prefidcnt of the United States regretted 
that the offc'nder had efcaped with impunity, 
but the efcape was according to law. Would 
not fuch an explanation be apt to be conceived 
an afiErout to the underllanding of the ambaffa- 
ilor? 

On A former occafion I read a rule of the fu- 

Seme court made in Auguft 1792, by which 
e juid^es declared^ ^* thit they coxiildered the 



prailice of the courts of ''king^ bench in Eng- 
land, as affording outlines for the prat^ice of this 
coutt, and that they will from time to time 
make fuch alterations therein as circumilances 
may render neceffiry ;*' and on the fame oc- 
cafi m reference was had to the praf^ice of ^he 
king's bench, to (hew thlt a capias was a pro- 
per and ufual procefs. Rut it ia neither necef- 
fary nor correfl.to admit that ;he rule of the 
king's bench in England, is abf)lute!y a rule 
for the circuit courts of the United States. It 
furnifhes a good outline of pravf>ice. The triie 
pofuion is, that neither the king's bench nor the 
flace laws furnifh rules to the federal courts in - 
regard to prorefi, which arc pofitively bindmg 
on them, but thefe courts are to eltablifh their 
own rules under the dir4(5lioa and controul of 
the ilatutes of the United States. 

It is a known and un^lifputed maxtm, tnat the 
crimiiial code of each fovereign iiate furnilh the 
rule in profccuuons in the ilate courts, and is 
confined to offences againlt fuch ftate. An of- 
fence againll the commonw^calth of Virginia, is 
not an oiTctic? againft the United States ; and 
therefore the laws of Virginia which regard of- 
fences againA icfelf, will have no efff ^ touching 
offrnces againit the United States, unlefs con- 
grcfs by xheir cxprefs (latute has given to them 
fome effeA. The l^ws of Virginia and of eve- 
ry ftate, have declared how an offence againft 
fuch ftate refpedtively (hall be profecuted, but 
they are not to be applied to the circuit co^rt 
of the United States, (I: ting in fuch ftate, and 
holding cogniCance of crimes againit the Unit- 
ed States. In confirmation of this do£lrine| 
fufler me t6 avail myfelf of the opinions of fome 
very diftinguifhed chara^ers in the Virginia 
convention which adopted the conftitution. An x 
eminent judge who prefixed in the higheft 
court of that ftate f >r a long fpace of ti^nc, I 
mean judge Pendleton, laid it down as too clear 
to be difputed, that «lie powers of the federal 
judiciary fhould be coexttrnfivc with the powers 
of the federal legiflature. In this opinion Mr. 
George Mafon coincided with that gentleman^ 
although he was opp'>fed to hhn on almoft 
every other. Of the fame opinion was anoth- 
er diftinguifhed member of the convention, who 
now holds the high office of fecretary ef 
ftate. (3d vol. Virginia debates, pages io2, 
izit 190.) 

Unlefs then congrefs has made the laws of 
each ftate the rules of procefs to bring offenders 
before the circuit courts, thofe laws do not bind 
the circuit courts in this rcfpe(5l, and there will 
be no foundation for the dodtrine, that a circuit 
court of the United States ought to he govern- 
ed by the laws of a ftate in rcfpe<i\ to procefs 
to bring the party to anfwer. Where is fuch 
a ftatute of congrefs ? not in their ftatute books 
as I humbly coaceire none fuch has bc^n pr^ 
duced 
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The hononble managed have referred to 
the 34thf(MSlion of the ftatute already mention- 
edy and upon that alone they rely. The words 
of the fe^Stionare as follows : " And be itjur* 
tberenoHedy That the Uwm of the leTeral ftates, 
except where th^ conftitution, treaties, or fta- 
tutes of the United States fhall otherwife re- 
qatre or provide, fhall be regarded a$ rules of 
i^cifion in trials at eommcn law in the courts 
of the United States* in utfes twbere they apply. ^* 
We are to take the whple-exprefiions. of the 
fe^lion together, and this fedlion is to be con- 
iidered conjointly with all the other proviiioni 
of the ibtute. It makes the laws of a ftate 
the rules of decifion in trials at common lav> 
nubere they apply. The laws of the ftate are 
to be rules of ddcinon in trials. The procefs 
which u awarded to bring in a party to 
Aand his tpal, is obviouQy different - from 
the trial itfelf : rules of decifion in trialst 
are not rules of procefs antecedent to the ap* 
pearance of the party. What is a trial at 
common law ? A trial may be faid to begin 
with empaneling a jury, and to end with the 
judgment of the court : 4 Black. i$%. A ca« 
pias that is iflUed for the purpofc of bringing 
the party to a trial by arrefiing his perfon» 
cannot therefore be deemed a part of the trial 
itfclf. Whether the traverfcr appears with or 
without procefs, is feldom deemed material ; 
it is only after he is brought to anfwer that his 
trial can commence. 

If the conftruiflion contended for by the 
managers be admitted, it will make this fedUon 
militate againft the X4th and 33d fe^ions of 
the fame ftatute, which exprefsly provide upon 
the fubjcA of procefs. Befides it is unnecei&ry 
to give this confini^ion, ina£aiuch as the fta« 
tute provides aniply refpcAing the fteps pre- 
paratory to the trial; The a9th feAion regu- 
lates the mode of Summoning a jury. There 
is no defeat in the pro\4Gons of the ftatute 
which eftablifbes one fyflem that is to prevail 
every where, ia regard to matters prior to the 
tiial. Wh^ would congrefs provide in refpedl 
to procefs as they have done in the X4th and 
^3d fe^iions, if they meant to adopt the various 
laws of each ftate in regard to procefs, as has 
been contended bv the managers. Congrefs 
has declared what kind of procefs may be ufed 
)n the circuit courts, and that procefs of arreft 
may be ufe4< Our conftru^ion is warranted 
by the rule of the fupreme court that has been 

3 noted, which rule was made long after the 
latute of 1789, and whieh fiatute is as obliga- 
tory on the fupreme court as upon a circuit 
court. It is aifo warranted by the judgment 
of the circuit court in Pcnnfylvania difiri(5l, in 
jhe cafe of the United States againft the infur- 
Ipents, determined in the year 1795, before the 
nfpondent was elevated to the bench of the fu- 
^QM 9Qurt («Dal. 340, 341.} 



In giving his epiniOA oa the 34th fedion of 
the fta^ute, judge Peters obferves, *^ althongh 
in ordinary cafes it would be well to accommo- 
date our pra<Slice with that of the ftate, yet the 
judiciary- of the United States ftionld not be fet- 
tered and controuled in its operations, by a 
ftri^ adherence to ftate regulations and prac- 
tice. A^ to the claufe in the law of the United 
States, direifling that << the laws of the ftatet 
(with great exceptions) fliall be regarded as 
rules of decifion in trials at common law in the 
courts of the United States,'' I* do not; think it 
applies to the cafe before us.'' 

In conformity to the rule of the fupreme 
court and the authority of the cafe juft cited* 
judge ^afe determined that the laws of the 
ftate ofvirginia, which require a fummons to 
be iffued in oaies of the commonwealth, did not 
apply to the court of the United States. Why* 
let me again aflL, (hould this fed^ion receive the 
conftru<5iiQn contended for by the honorable 
managers ? It has been fhewn that the laws of 
the United States provide fully in regard to the 
procefs to be iflu^ by their courtl :.that for 
the furtherance of juftice fuch a confiruAiun it 
neither neceflary nor convenient, and is incon- 
fiftent with other parts of the fame ftatute* It 
was therefore perte£^ly corre<£l in the court to 
beftow no attention upon the laws of Vii^gmia. 
concerning the proc^ft to be awarded againft 
Callender. When a prefentment was found hj 
the grand jnry, it was the duty of the court to 
a<5l : it was their duty to award a proper pro- 
cefs for arrefting the offender. This is not only 
warranted by the principles and reafons abeady « 
adduced, but is inferable from various paftagec 
of the laws of congrefs, particularly from the 
19th and aoth fedlions of the ftatute pafled 30tk 
April, 17^0, xft vol. page 108. 

The learned counfel who defended Callen- 
der, appear from the teftimony to have taken 
up fome improper opinions relative to the crim- 
inal code of the United States. The fvbje^l 
was as they fay, new to them, and for this rea- 
fon let me remark, they might readSIy have 
fallen into error. It appears that they not only 
thought it was competent for a jury to deade 
upon the conftitutionality of a law, but alfo 
that it belonged to the jury to aflefs the fine tip^ 
on the traverser, becaufe a jury has that power 
by the laws of the ftate in refpeA to ofiencca 
againft the ftate. In the like manner it i» er* 
roneoufly faid in the prefent profecution, that 
the laws of the feveral ftates in reipe<5t to pro-* 
cefs, are the rules which (hould guide the car-' 
cuit courtl of the United States. 

I have, fir, endeavored to (hew in the lirik 
place, that there is no charge of criminalitj* 
Rated in the fifth article of impeachment^ an2l 
tiiercfore the rcfpondeat eu^ht to l^ acquitted^ 
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And in' the hcthA blace 1 hare mdea^iored to 
litiify this honorable courts that the aA ftated 
in the article to have been d^ne by judge Chafe, 
wu corre^ and legalln itfelf, and if Iegal> there 
rtmaint bo ground to prefuide or infer the 
fmalleft degree of etil intention. In this point 
of Tiew he will alfo ftand acquitted. 

I wiU now proceed to make fome obfcrva- 
tiont npon the (lath article of impeachment : 
*-** And whereas it is provided by the 24th 
fedion of the aforefaid aft, intitoled* ** An aA 
to eftabliih the judicial courts of the United 
States," tJnt the laws of the fcVeral ftates, ex- 
cept where the conftituth>n, treaties, or ftatutes 
of the United States, ihall otherwife require or 
provide, Aall be regarded as the rules of deci- 
fion in trials at common law in the courts of 
the United States, in cafes where they spply ; 
and whereas by the laws of Virginia it is pro- 
vided, that in cafes not capital, the offender 
ihall not be held to anfwer tay preientment of a 
grand jury until the court next fucceeding that 
daring which fiich prefentment (hall b« made ; 
yet the find Samuel Chaie, with intent to op* 
prds and procure the connAion of the laid 
Jamet Thompfon Callender, did. at the court 
aforefaid, rule and adjudge the (aid Callender 
to trial, during the term at which he the faid 
Callender, was prefented and indi<Sled, contra- 
ry to law in that caie made and provided." 

The charge in this article a^znft the refpon- 
dent is in fubftanre that he, with intent to op- 
preft and* procure the convidtion of Callender, 
ruled him to trial during the term^at which he 
was prefented and indicted, contrary to the 
lawt of Virginia, which it is alledgcd have pro- 
Tided that in cafes not* capital, the offender 
fiiall not be held to anftsner any prefentment of 
a grand jury until the next fucceeding court. 

This article it is admitted docs contain an ac- 
cufation of crime ; but I hope 1 ihall be able 
to Citisfy this honorable court, that in this in- 
fiance no crime or oiFence was committed. I 
fliall undertake to fhew that no error in law 
wras committed, and that if the judge had done 
otherwife, he would have been more liable to 
ccnfure than he now is. If this be made to ap- 
pear, as a fuppofed illegality of his condutfl is 
the foundatiou of the charge, there will remain 
iiolliing to fupport the charge. 

The accufed judge had fworn to fupport the 
conilitution of the United States, am^to admia- 
liler juftice without refpcdt to perfons, and to 
perform all the duties of his office according to 
the laws of the United States. If in ruling Cal- 
lender to trial at the fame term at which he wac 
indi(5led, he z6\ed according to law, the judge 
performed his duty and ought not to be charg- 
ed with opprtffion* 



The article may h6 underftood U affirming, 
that there exifts fome law of Virginia which 
poffitively prohibits the trial of a mifdemeanor 
at the fame term at which the indi(5lment is 
found. No fuch law. has been produced, and 
I mull be allowed to deny that any fuch law of 
Virjg^inia exiils. The aA of aflembly of 1788,- 
which provides that '* upoif prefentment by 
any grand jury of an offence not capital, thie 
court flull order the clerk to iflue a fummont 
or other proper procefs againft the perfon of ' 
perfons offending, to appear and anfwer fuch 
prefentment at the next court," appears to have 
given birth to the idea that an offender may 
not be tried for a mifdemeanor at the fame 
term he is indidled. Ic however does not war-* 
rant the pofition. When the party appears and 
anfwers the prefentment, the trial may imme* 
diateiy take place. When the party appears 
and anfwers an indi^ment, the trial may im- 
mediately takeplaee, if£o ruled by the court* 
who are veiled with a difcretion unfettered by 
any pofitive ftatute. The defence of this article 
may therefore be placed on two grounds, either 
df which will be fuiBcient. ifL There is no 
law of Virginia which prohibits the trial of a 
mifdemeanor at the fame term the indiAment 
is found : and adly. If there be fuch a lavr, the 
fame is not binding on the courts of the United 
States, in refpedl to offences againft the United 
States. 

With refpcA to the firft ground, in addition 
to what was faid it may be obferved, that fome 
inflances have been proven before this honorable 
Court, of trials in the flate courts of indiftments 
for mifdemeanors, at^ie fame term they were 
found, ^r. Robertlon ilated two fpecific cafet 
where the puni(hment might be imprirjnment. 
Thefe infbnces fhew there can have been no 
fuch pofitive prohibition by the laws of Virgi- 
nia, as the article of impeachment haj alledged ; 
howfoever that may be^ fuch a law, and that in 
the general praAice of that ftate there are fome 
exceptions, or fuch i. general practice would not 
be obligatory on the courts of the United States, 
which is the fccond ground of defence againft 
this charge. 

A great deal which has been faid in relation 
to the 5th article, applies with equal force t» 
the article now under difcuffion. 

When the fupreme court by their mie of 
court deliberately formed, deeUred that die 
practice of the king's bench fhould form out* 
lines for the praiftice in their court fubjedt to the 
alterations they might ipake, it was reafoiiable 
and natural for the circuit court^ compofed of - 
juftices of the fupreme court, to condn<5l its buli- 
nefs upon the like^ principle. In the king'a 
bench, procefs may be returnable immediately. 
Gilbert's origin of kiog's bench, pftS^Ji^* ^* 
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liable, cli. 3. fee. 14. 4* B!ack. 319. ind fuch is 
the pra<f^icc, if the oflFcnce is committed in the 
county where the court fits ; but if the offence 
isconnmitted in another county, the procefs niay 
be returned to any day tl^e court will appoint. 
/The objt<ft of tiJe court in ufing its difcrction 
^ will be to infure the f^rvicc of the procefs,and its 
(tuc return by allowing fnffieient time accord- 
ing: to circum fiances for il>at purpofe. It is 
not denied that 'venire facias is a f roper pro- 
cefs in cafes not capital, but it is not the only 
procefs that may be ifiued. Judge BUckflone 
who wrote fince Hawkins in the paifage cited, 
declares that a capias is a ufual procefs from 
the king's bench, and may be returnable at the 
pleafure of the court, but that in itri«5lnefs 
there ought to be a venire fatias where it is 
intended to proceed to outlawry. In the Uni- 
ted States under the fiatutes of congrefs, there 
can be no proceeding to outlawry^ and there- 
fore the reafon for awarding a venire in En- 
gland, dpes not hold in the United States in 
regard to profecutions ia their courts. But let 
the pradlicc of the king's bench be as it 
may, it is merely to be ufed as an outline by 
our judges who will guide and direcfl them- 
fclves by the ilatutes of the United States, and 
will i6t in conformity to them. When pro- 
cefs has been ferved and the offender brought 
into court to anfwer an indi<Stmcut already 
found, it is the duty of the court to proceed 
to the trial. Such will be (hewn to be the ma- 
liifcll dircdi ion of the laws of the United States.' 
As to the lAws of Virginia, it is repeated, there 




iftind the federal court. The time of a trial is 
not the trial but a circumftance, which as well 
as the p/ace of trial, is fubjed to the laws of 
the Uniied States. 

• 

. But it has been faii in fupport of this artic/e, 
ihTiK In Er.^'land it U not ulual or accnrding to 
the general coHjfe of proceedings, to try petty 
mlfdaneanors at the. fame court that the tra- 
▼erfer pleads. For this is cited 4. Black. 351. 
and i^ is ulfo faid that the pra«5\ioe of Virginia 
confornis to the pra<n;cc in England in this in- 
flance. Let this be adtnit^cd, and what does 
it avai!. The prrfdhce that has been mention- 
ed applies only to /"r/Zy mifdcrrneanor^, and the 4 
law has always diltinguiflicd between petty 
mifjemeanors and thofc of a greater malignity. 
The prad^ire does nt»t apply lo what arc termed 
crimina tfiujcra. Can it l)e faid that fuch a 
rule of prasiticc applies to tl:e cafe of Galiender. 
Was he indi<5lcd for a j-.^ttv ir.ifdtn.c^nor ? no, 
fir, he was not. I have long learned to abhor 
the deteflable crime of calumny, A calumni- 
ator is the greattft of criminals, and Callcnder 
has been the greatcft of calumniators. Ail have 
agreed in reprobating the wickedneia of his 



calumnies : and ought the faonortble jnd^ 
who is now anfwering before you to have ap- 
plied the rule of Englifh and Virginia pradlice 
concerning petty mifdemeanors to fuch a cafe 
as that of Callender ? certainly not. 

To place this matter ftill more clear of doubty 
I wifh the honorable court to turn their atten- 
tion to the conflitution, and to a few claufea 
of the Uws^f the United States. The fixth 
amendment to the eonilitution provides, " that 
in all Criminal profecutions the accufed (hall en- 
joy the right to a fpeedy and public trial by an 
impartial jury of the ilate and difhri^) wherein 
the crime Ihall have been committed ' In the 
fame fpirit of fpeedy juflice, a claufe in the 
33d. fe<*\ion of the ftatute directs, that " co- 
pies of the procefs (hall be returned as fpcedtiv 
as may be into the clerk's office of fuch court, 
together with the recognifances of the witoef- 
fes, for their appearance to tcftify in the 
tafe which recognifanres the magiDrate be- 
fore whom the examination (hall be, ma^ 
require on pain of imprifonment ; and tf 
fuch commitment of the offender or the wit- 
neffes (hall be In a diflrii> other than that m. 
which the offence is to be tried, it ihall be the 
duty of the judge of that diftricfl where the 
delinquent is imprifoned,, feafjnably to iffiWy 
and of the marfhal of the fame diflrtA toexe- 
cute a warrant for the removal of the offender 
and the witneffes, or either of them, as the 
cafe may be, to the diftri<5l,in which the trial i« 
to be had. And upon all arreflt in Griminal 
cafes, bail^all be admitted, except where the 
punifhment may be death, &c.'' ' 

With the fame view to a fpeedy tria), the 
7tb fcdion of the ftatute of 2 1 March, 1793, 
ena<51s, " that it ftall be lawful for the fcveral 
courts of the United States, from time totimey 
as oci afion may require, to make rules and or- 
ders for their refpedlive courts, dire^in^ the 
returning of writs and proceffes, &d. atkd o- 
tbcrwifc in a manner not repugnant to the la-wt 
of the United States to regulate the pradlicc of 
the faid courts refpe<?livcly, as (hall be fit and 
neceffary for the advancement of jufiice, and 
efpecially to that end to prevent delays in pro- 
cccdin^is." Hence it is evident, that in bring- 
ing CsMcndcr to trial at the fame term at whick 
he was indicted and at which he pleaded, the 
court obeyed the injuncSlion of the conftitution, 
and it obeyed the injun<5liou of the laws of the 
United States. 

In cafes wWebail istequirable to delay , the 
trial may be ufed to the opprcffion of the accuf- 
ed. It is therefore injoincd by the conftituti'ss 
and by the laws, that there (hall be no delaj'. 
If the honorable judge who Hands accufed of 
trying Callender too foon, had deferred the tri- 
al to another tcru^i that ia to fay fix months^ 
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lad the trareHcf could not hive given bail, he 

would have been impriibned fix months without 

t trial. After he was convicted, the fcntence 

«f imprifonment pronounced by the lame judge 

was only an imprilbnment of about nine 

months. He a(5\ed therefore not only accord- 

JBg to lawy but with humar^ty in bringing the 

tra verier to trial at the fame term at which he 

was indited. If t)ie trial had been poftponed 

to another term 9 and Callendcr in the mean 

time had been imprifonefl, fuch a conilu(fl in 

the court would have giv?«« caufe of complaint 

agiinft the judge, who would then have been 

accufed of poftponing the trial of an innocent 

maoy for the pUrpofe of opprefiion. What in 

fuch a cafe ought the judge to have done ? Ex- 

a^ly what he did. Obeying the conftitution 

and the laws of the United States^ he brought 

the travcrfer to a ipcedy and public tri»l. 

It iS} may it pleafe the honorable court, upon 
thefe grounds that the reipondent ftands jufttfi- 
ed in his condu<^, in relation to the charge con- 
tained in the fixth article of impeachment. 

In the didribution of the articles of impeach- 
ment among the counfel of the refpondent he 
affignrd to me the 5th and 6th| and I humbly 
indulge the hope that the defence which h^cs 
been made, will be deemed fatisfacSlory. But 
before I conclude, I hope 1 may be allowed 
ihortly to advert to fome of the remarks which 
have fallen from the honorable managers in reC- 
pe^ to this part of the accufation. 

The honorable managers have attempted to 
ftew a difference between a prefentmeut and an 
indid^ment, and that uiltii the indictment was 
found, a capias ought not to have been ifliitrd, 
even if it were lawful to iiTuc it upon an indidl- 
ment. That there is no fuch diftin<5lion, I ap- 
peal to thofe paf&ges of the adls of congrefs to 
which reference has been already made. I ap- 
peal to the realbn of the thing and to the nature 
of a prefenrment. It is a fpecics of indicflment, 
ao informal indiiflment, it is an accufation of a 
grand jury. There are cafes where it would 
be improper in a court to wait until a prefent- 
ment (hall be put in the form of an indi(ftment. 
Circumdances may be fuch, that the offender 
VKMild efcape if procef» was not ilTued upon the 
prt:fentment. 

One of the honorable managers charp^ed the 
itfpondcnt with precipitancy in awarding the 
capias. If this gentleman had recolledled the 
teftimony, he would not have made that re- 
Oiark. It was undeniably proved that the ref^ 
pondent enquired of she clerk of the court and 
of the diftri^ attorney, what was the proper 
procefs. Thefe officers aniwered, that a -capias 
was tile proper procefs. Upon fuch fubjetSs it 
it ufual to enquire of fuch officerj| and their 



anfwcr vs generally tJeened fufficient by the 

courts. 

It was in proof, that judge Chafe informed 
the counfel of Callender they might except to 
any opinion given by the couit, he would fign 
their bill of exceptions and be the firik man 
to grant a writ of error, this was intended 
to ib<*w, that the refpondent had no difpofition 
to injure or opprefs the traverfer. To obviate 
any influence of this circumftancc favorable to 
the refpondent it was intimated, perhaps aJTert- 
ed by fome of the managers, that no writ of er- 
ror could be maintained in fuch a cafe of crimi- 
nal profecution, and that judge 'Chafe Veil 
knew it, and that the offer was made me^ly 
for a cloak to his injufticc and opprefiion. T^a 
idea fecmed to he derived from certain opinignt 
of Virginia jurifprudence, and it was attemrfcd 
to be proved that in Virginia, a writ of e/Tor 
did not lie in a criminal cafe and had never been 
granted and fuftaiiied in that Aate in its courts. 
This however can be and will be readily dif- 
proved. Although one of the witnefleg, Mr. 
Hay, did not recoiled with precifion whether , 
there was any bill of exceptions in the cafes 
concerning the Berkley clerk, which were car- 
tied ftom the difiri^ Court into the court of ap- 
peals ; yet another of the witncfies, Mr. Nicho- 
las, the attorney general of Virginia, well re- ^ 
members there was. Until thcfc cafes were 
decided, which happened fcvcral years after the 
trial of Callender, -it was the received law of 
that fiate for the court of appeals to hold jurif- 
di«5lion as a court of errors over criminal pro£e- 
cutions. In fupport of this do<£lrine I refer to the 
cafe of Newa'll again ft the commonwealth, ad- 
judged in the year 1795. a VVafhington's Re- 
ports 88. It was againit a magifirate for bribery 
in his ofilce,and the judgment was rcvcrfcd with 
coils. Alfo I refer to the cafe of Jones againil 
the commonwealth, adjudged in the year 1799. 
I ft Call's Reports, SSS* This was an indidl- 
ment for an aflault, and the judgment was re- 
verfed. It is true that fince the trial of Callen* 
der thefe cafes have been overruled, yet as the 
eftablifiied law was difierent at the time of bis 
trial, the offer of the judge to grant a writ of 
error in the manner which has been proved, 
ought ndt to be attributed to any unjuft or im- 
proper motives. 

The learned counfd who fpoke lafi, ftated 
the pradlice in Maryland to be, to award a ca- 
pias and to try the traverler at the firft term at 
which he pleads. This has been fully proved. 
As the refpondent long prefided in the criminal 
court of Maryland, with honor to himfelf and 
great ufefutnefs to his country, it was quite na- 
tural for him to follow. the like pradlice in Vir* 
ginia. 

/ 

It has been obje(5led that the judge mUcoiio 
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fixiSttd fitmfdf towird^ thfi coonfel during tlie produced by his w!t t flonfidentbk degive o£ 

trial of Callender in various inftances, which it merriment at their expcnce, of which no doubt 

has been argued proceeded from a deGre to con- ' colonel John Taylor^ who has proved it for the 

\i&, and puniih the traver&r, howfoever inno- profecutors, was, firom his natural temper^ a 

cent. I will obferve with great deference, that if full partaker, 
in the opinion of fome gentlemen the judge did 

not aA with becoming politenefs to the counfely Mr. Prefident^ it is nqw a ^ry Itte houiv 

It is no: a high crime or mifdemeanor, that and I will bring my obfervations to i clofe.—  

may be examined or tried in this honorable The articles relative to Fries andCallender have 

eourt. But I trull upon a review of the cir- been fully inveftigated : there is neither nncer* 

' eumftances as the) have been given in evidence) tainty or doubt as to the fadls. I flatter myfdf 

that this court will be of opinion that the ref* that it has been fhfvvn that thofe charges have 

pondent behaved to the counfel with fulficicnt not been fupported by the evidence^ and that 
propriety. One of the counfel, Mr. Wirt, offered ■*. the impeachment has proceeded from miGnfor^ 

toine court a fyllogifm, to whieh the honorable mation. If the honorable houfe of reprefenta- 

jjpge promptly replied in a technical phrafe of tives had known as much as has been difdofed 

jic, and tnis excited in the audience fome di- to this honorable court, they would npt hatta. 

yirrfion. When another of the counfel, Mr. deemed it neceflary to have brought forward 

Kkholas, was fpeaking on the favorite topic of an impeachment. All muft now be (atisfied 

the right of the jury to conflder the conflitu- that the hiformation on which the articles are 

tionallty of the fedition law, he was not inter- grounded, has been derived from miftakKia 

rupted by, the judge. But Mr. Nicholas has ^rces both in regard to fa(5l and law. Aa 

been proved to have been always civil, always aggregate body cannot be better guarded a- 

refpedlful to a court of juitice ; confequently the gainil miGuformajtion than an individual i. and 

court would be civil to him. A third counfel, I am induced to believe from the known inte- 

Mr. Hay, who was extremely deGrous as he grity and virtue of the houfe of reprefentativest 

has himfelf teftified, to make an oration, not they will hear with iatisfadtion, that the evi- 

•nly for the purpofe of falisfying the jury but dence which they received was not the fame 

the audience, that a jury had a right to judge which has been delivered before this honorable 

of the conAitutionality of the fedition law, was court, and that they will take pleafure in the 

interrupted by the judge, who denied his poG- acquittal of the refpondent. 
tion. Mr. Hay had ftated other matters dur- 
ing the trial which appeared to the judge to be You are now about to fet an example in a 

erroneous. He had ftated that a jury in this cafe* of impeachment which will have a moft 

ede- of Callender, was the proper tribunal to important influence in our country. It will be 

afiefs the Gne, in which he had been correcSted an example to the tribunals in the feveral ftatea 

by the court ; that one of the jurors, Mr. Baf- who like you pofTefs the power of trying im- 

(tit, was not qualiGed to ferve, &c. His zeal in peachments, and who may learn from yoo bj 

the caufe of liberty and the conflitucion, made what rules the doiflrine of impeachment is !• 

him pertinacious in fome things which the be regulated : It will be a polar ftar to guide 

judge pronounced to be errors. It was no won- in profecutions of this kind. Yon are about 

.der then that fuch an advocate was flopped to fet an example to the ordinary tribunals of 

and often interrupted by the court. If any juftice in every comer of the United States. — 

thing wa$ done amlfs by tlie judge during the They will know how this high court has done 

trial, it was his dcHring Mr. Hay to proceed in juitice between the houfe of reprefentatives of 

his own way, and promiGng to interrupt him the American nation afid a Gngle individual* 

no more let him fay what h.^ would : but this and hence they may learn how to do juitice f 

circumflance plainly evinces that the interj^up- the moft weak and fricndlefs individual, whea 

tions did not arlic from corrupt motives. It accufed in their courts by the moft powerful, 

may truly be faid that judge Chafe in his beha- An upright and independent judiciary is all im* 

▼ior to the counfei, was " all things to ail portant in ibci^ty. Let your example be «» 

men." To the logic J Mr. Wirt, he was lo- bright in its juftice aa it will be cxtenGvc in it» 

gical : to the polite Mr. NichoLis, he was po- iafliK*ncc. Jf the people {hall Gud that their 

lite : to the zealous and pertinacious Mr. Hay, confidential fervants, the houfe of reprefenta* 

he was warm and determined. If the counfel tlvcs have brought forward an accofation a- 

had conduitcKi tliemfclvcs with propriety to- gaipft another of their iervants for high crime* 

wards the court, there would have b^cn no in- and mif'icmc.inors in his exilted office, which, 

terruptions j but when the judge found that after a fair and patient hearing has not been, 

the opinions of the bench were flighted, and fupported by evidence, it will afford them plea* 

that the condu^l of me bar had a tendency to fure to hear of his honorable acquittal, and 

miihad nnd influence the public mind againft a fuch^may it pleale this honorable court wiU be 

itacute of coa(<rcls, he endeavored to turn their I trult the refult of your deliberations* 
fSsntiments and rcafoning into ridicule, and he 
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Satoroit> February a3» 1805. 

Jlir. Rodney^ 

Mr. Prcfident^ 

Wit& the permiffion of the learned 
counfiU for the refpondent, I wUh to 
ptoduce an authority or two, which I 
conceive material in this cafe, and wifli 
to afford them an opportunity of at- 
tempting to controvert them. One of 
the counfel (Mr. Lee) has refered to 
the rales of the fupreme court, where 
it is faid that << that court would con- 
fider the pradlice of the king's bench, 
as forming the outline for them." 
And he has deduced this inferences that 
the circuit courts would follow the ex- 
ample of the fupreme court, and be 
governed by the pra£iice of the king^s 
bench alfo. In order to fliew the 
pnidice in England, I will refer to 
Bacon's Abridgement, 6 vol. page 656, 
where it is declared that the courts 
will poftpone a trial for two terms, on 
account of the abfence of witnefles, 
provided there is no caufe of fufpicion 
that a delay was only intended. From 
this cafe I (hall infift, that judge Chafe 
was bound to continue the trial of CaU 
lender. There is a cafe in Cowper's 
Reports, where the perfon accufed 
made an affidavit of the abfence of a 
very material witnefs, who was out of 
the reach of the procefs of the court. 
And the court informed the profecu- 
tor, that unlefs he would confent that 
the depofition of the witnefs (hould be 
taken and read in evidence, that they 
would poftpone the cafe forever. . In 
England, courts of common law have 
no power to iflue commiflions to take 
the depofitions of witnefles, unlefs by 
confent, and therefore lord Mansfield 
declared, that although the court could 



not oblige the profecutor to confent^ 
yet they would poftpone the trial for* 
ever unlefs he did. But the ftatutes 
of ch^ United States ezprefsly author* 
ife the courts tQ.iffue commiifions, and' 
therefore there is foree in the obferva- 
tion of judge Chafe, that Callendcr't 
witnefles lived in fo difperfed a fitua* 
tion that it was impoffible to procure 
Aeir attendance. In anfwer to the 
obfervations made by the counfel for 
the refpondent, that a judge is not im- 
peachable unlefs indiflable, I will refer 
to a paflage in the conftitution of Fenn- 
fylvania :^where, although nearly the 
ezprefa words on the fubje£l of im- 
peachment are ufed as in the conftitu- 
tion of the United States, yet it alfo 
provides for the removal of any judge, 
upon the addrefs of two thirds of the 
legiflature. And there has been a re- 
cent cafe where a judge was removed, 
for indecent and ungentlemanly con- 
du£l towards his brother judge. I al- 
lude to the cafe of judge Addifon. 
Mr. Addifon made the fame point 
which has been made irt this trial, that 
a judge could not be removed unlefs 
for a violation of law, and that he had 
violated none. But he was ably an- 
ticipated by Mr. Dallas, and was as 
aUy replied to by the attorney general 
of Fennfylvania (Mr. M'Kean) on this 
fubjeft, and the fenate did a&ualiy re- 
move him. . The conftitution of the 
United Sutes declares, ** Thab the 
judges both of the fupreme and inferi* 
or courts, fliall hold their offices dur- 
ing good behaviour.'' And I mean to 
contend that mifdemeanor and milbe- 
haviour are convertible terms, and that 
a judge is liable to impeachment for a 
mifbehaviour in office. And furely fir, 
if a judge mifl>ehaves hlmfclf in office 
and is removed for it, he has no perfon 
to blame but himfelf. 
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'ID I onh appear 5n defence of 
a friend, with whom I have been in 
habits of intimacy for nearly thirty 
years,. I should feel less anxiety on 
the present occasion, though that cir- 
cumstance would be a sufficient in* 
docement ; but I am, at this time, 
actuated by superior motives. I con- 
sider this cause not only of impor- 
tance to the respondent and his accu- 
sers, but to my fellow citizens in gen- 
eral, (whose eyes are now fixed upon 
Bs,) and to their posterity, for the 
decision at this time will establish 
a most important precedent as to 
future cases of impeachment. 

In the discussion of this cause, I 
fear I shall occupy a greater portion 
of your time, than I could wish, 
but, as the charges are brought for- 
ward by such high authority as the 
House of Representatives of the Uni- 
ted States, it becomes necessary to 
bestow upon them more attention 
than they would deserve, were they 
from a less respectable source. . 

We have been told by an honour- 
ablermanager, (Mr. Campbell) that 
the power of trying impeachments 
was lodged in the oenate with the 
most perfect propriety ; for two 
reasons,— the dne, that the person 
impeached would be tried before 
those who had given their approba- 
tion to bis appointment . to office. 
This certainly was not the reason 
by which the framers of the consti- 
tution were influenced, when they 
cave this power to the Senate. 
who are the offigers liable to im- 
pachment ? . The President, the 
rice- President, and a)l civil officers 
of government. In the election of 
the two first, the Senate have no 
control, either as to nomination or 
approbation. As.to other civil offi* 
^^f who hold their appointments 

A 



during good behaviour, it is ej(* 
tremely probable, that, though they 
were approved by one Senate, yet 
from lapse of time, and the fluctua^ 
tions of that body, an officer may 
be impeached before a Senate, not 
one of whom had sanctioned his ap« 

E ointment, not one of whom, per* 
aps, had he been nominated aftet^ 
their election, would have given 
him their sanation. 

This, then, could not have been 
one of the reasons for thus placing 
the power over these officers. But 
as a second reason, he assigned, that, 
if any otjier inferior tribunal had , 
been entrusted with the trial of Im* 
peachments, the members might have 
an interest in the conviction of an 
officer, thereby to have him removed,, 
in order to obtain his place'; but, that 
no Senator could have such induce^ 
ment. I, Sir, disclaim, I hold in 
contempt the idea, that themembdrs 
of any tribunal^ would be influenced 
in their decision by so unworthy, so 
base a motive ; but what is there to 
prevent this Senate, more than any 
other court, from being thus influx 
enced ? Is there any thing to prevent 
any member of this Senate, or any 
of their friends, from being appoint* 
ed to the office of any persoR removed 
by their conviction r 

I speak not from any apprehen* 
sion I have of this honourable court* 
In their integrity I have the great* 
est confidence. I have the greatest 
confidence they will discharge ihtit 
duty to my honourable client with 
uprightness and impartiality* I 
have only made these observatiohsi 
to shew, that the reasons assigned 
by the honourable manager for vest* 
ing the trials of impeachment ill 
the Senate, are fallacious. 

I se^ two honourable members of 
this court, who were with me in th0 
convention, in 17S7. who as well as 
myself, perfectly know why thii 
powec was Invested in the senate^ 
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It was, because^ among all our spec- 
ulative systems, it was thought this 
power could no where be more prop- 
erly placed, or where it would be 
less likely to be abused. A senti- 
ment. Sir, in which I perfectly con- 
curred ; and I have no doubt, but 
the event of this trial will shewi that 
we could not have better disposed of 
that power. 

Let us now. Sir, examine the 
Constitution J on the subject of Im- 
peachments, and from thence learn, 
in what cases, and in what only, 
impeachments will lie. To have 
correct sentiments on this subject, 
is of infinite importance. An error 
here, would be like what is called, 
an error in the first concoction, and 
would pervade the whole system. 

By the Constitution, it is decla- 
red, that *• The House of Represen- 
tatives shall have the sole power of 
impeachment." That section, how- 
ever, doth not declare in ^hat cases 
the power shall be exercised. This 
is designated in a subsequent part 
of the Constitution, and I shall con- 
tend, that the power of impeach- 
ment is confined to the persons men- 
tioned in the Constitution, namely, 
** the President, the Vice-President, 
and all other civil officers." 

Will it be pretended, for I have 
heard such a suggestion, that the 
House of Representatives have a 
right to impeach every citix^en indis* 
criminately ? For ijohat shall they 
impeach them? For any criminal 
act ? Is the House of Representa- 
tives, then, to constitute itself into 
a Grand Jury to receive information 
of a criminal nature, against^ll our 
citizens, and thereby to deprit'e them 
of a trial by Jury f This was never 
intended by the Constitution. 

The President, Vice-President,- 
and other civil officers, can only be' 
impeached. They only in that case 
are deprived of a trial by jury ;— ^ 
they, when they accept Iheij^ o$ces. 



accept them on those terms, and al 
far as relates to the tenure of their 
offices, relinquish that privilege ; 
they, therefore, cannot complain. 
Here, it appears to me, the framers of 
the Constitution, have so expressed 
themselves as to leave not a single 
doubt on this subject. 

In the first article, section the 
the third, of the Constitution, it is 
declared, that judgi^jcnt, in all cases 
of Impeachment, shall not extend 
further than removal from office, 
and disqualification to hold any 
office of Honour, Trust or Profit 
under the United States. This 
clearly evinces, that no persons but 
those v)ho hold ojfices are liable to 
impeachment. They are to lose 
their offices, and having misbehaved 
themselves in such manner as to lose 
their offices, are with propriety, to 
be rendered ineligible thereafter. 

The next question of importance* 
is, in what cases the House of Re- 
presentatives have a right to impeach 
the President, the Vice-President, 
and the other civil officers. 

It has been said, that a judge can* 
not be indicted for the same crime, 
for which he may be impeached ? 
for, says the honourable manager, 
(Mr. Campbell) it would introduce 
the absurdity, that a person noight 
be twice punished for the same crime. 
This honourable court will observe, 
that the two punishments^ which may 
here be inflicted on impeachment and 
subsequent' indictment^ amount to no 
more than in England takes place 
on a single prosecution \ for there, 
on a single conviction, a judge maj 
be removed from office, and €ilso 
fined, imprisoned, or otherwise pun* 
hished, according to the nature of 
his offence. But the lohole of this 
power the United States have not 
vested in the same body. To the 
Senate they have ccfnjined the punish^ 
ment of removal from office^ and di^^ 

^ualiftgation of iae person froin hold^ 
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ing offices in future ; bu^ can there 
be a single doubt that a person, by 
impeachment, removed from office, 
cannot afterwards, according to the 
nature of his crime, be punished by 
indictment ? Can gentlemen sup- 
pose a removal from office was in- 
tended to wash away all crimes the 
officer should have cqpnmitted ? what 
are the crimes for which an officer 
can be impeached ? •* Treason, bri- 
bery, and other high crimes and 
misdemeanors." 

Suppose a judge removed from 
office, by impeachment, for treason, 
would that wash away his gnilt ? 
would he not afterwards be liable to 
be indicted, tried and punished as a 
traitor ? undoubtedly he would, so 
in the case of bribery. Yet, if the 
gentleman's idea is correct, a remo- 
val from office on impeachment, for 
either of those crimes would free the 
officer from any other punishment. 
Consider the monstrous consequen- 
ces which would result from the 
principle suggested by the mana- 
gers, that a judge is only removable 
from office on account of crimes 
coramited by him as a judge, and 
not for those, for which he would 
be punishable as a private individu- 
al ! A judge, then, might break 
open his neighbour's hoiise and steal 
his goods ;— -he might be a com- 
mon receiver of stolen goods ; for 
these crimes, he might be indicted, 
convicted and punished, in a court 
of law ; but yet he could not be re- 
moved from office, because the offence 
was not committed by him in his 
judicial capacity, and because he 
could not be punished twice for the 
same offence. 

The truth is, the framers of the 
constitution , for many reasons which 
influenced them, did not think pro- 
per to place the officers of government 
in the power of the two branches of 
the Legislature, ' further than the 
tenure of their office^— Nor did they 



choose to permit the tenure of their 
offices, to depend upon the passions 
or prejudices ©r jurors.— 'The very 
clause in the constitution, of itself, 
shews that it was intended, the per- 
sons impeached and removed from 
office, might still be indicted and 
punished for the same offence, else 
the provision would have been not 
only nugatory, but a reflection on 
the enlightened body who framed 
the constitution ; since no person 
ever could have dreamed that a con- 
viction on impeachment and a remo- 
val from office, in consequence, for 
one offence, could prevent the same 
person from being indicted and pun- 
ished for another and different of- 
fence. 

I shall now proceed in the exi" 
quiry, for what can the President. 
Vice-President, or other civil offi- 
cers, and consequently, for what 
can a judge, be impeached ? and I 
shall contend that it must be for an 
indictable offence. The words of 
the Constitution are, that *• they 
shall be liable to impeachment for 
treason, bribery, or other high 
crimes and misdemeanors 

There can be no doubt but that 
treason and bribery arc indictable 
oflences. We have only to enquire 
then, what is meant by hitrh crimes 
and Misdemeanors." Wnat is the 
true meaning of the word •• crime?*' 
It is the breach of some law, which 
renders the person, who violates it, 
liable to punishment. There can be 
no crime committed where no such 
law is violated. The Honorable 
gentleman to whom I before alluded, 
has cited the new editioa of Jacob's 
Law Dictionary ; let us then look 
into that authority for the true mean- 
ing of the word ** misdemeanor^** 
He tells us 

" MiSDEMESHOR, , OR MlSDEMEA^ 

NOUR, a crime less than Felony, The 

tmn misd§man9ur is generally used 
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fn iontradistinction to felony^ and 
comprehends all indictable affences, 
ijnhich do not amount to felony^ as 
Perjury^ Libels, Conspiracies^ uis- 
saults, &c. see 4 Comm. c. 1 p. p 

** A Crime or misdemeanour, says 
Blackstone^ is an act committed or 
omitted in violation of a public law, 
either forbidding or commanding it. 
This general definition comprehends 
both crimes and misdemeanours, 
which properly speaking are vttre 
synonypious t erms ; though in common 
us^gej the word crimes is made use of 
to denote such offences as are of a 
deeper and more atrocious dye ; while 
smaller faults, and omissions of less 
consequence, are comprised under the 
gentle name of misdemeanours only, 

• * In making the distinction between 
public wrongs and private, between 
crimes and misdemeanours, and civil 
injuries, the same author observes, 
that public wrongs, or crimes and 
misdemeanours are a breach and vio- 
lation of the public rights and duties, 
due to the whole comm?inity, cQnsi* 
dered as a community in its social 
aggregate capacity.'* 4 Comm. 5. 

Thus it appears, crimes and mis- 
demeanors are the violation of a 
law, exposing the person to punish- 
ment ; and are used in contradis- 
tinction to those breaches of law, 
which afe mere private injuries, and 
only entitle the injured to a civil 
remedy. 

Blackstone's Commentaries, 4th 
vol. page 5th, is cited by* Jacob, 
and is as there stated. I shall not 
turn to it. Hale, in his pleas of the 
Crown, volume first, in his Pra^ 
mium, which is not paged, speaking 
f>f the division of primes, says, 

** Temporal crimes, which are of- 
fences against the Laws of this 
Realm, whether the common Imo 
QX acts of Parliament, are divided 

iutQ two gcMtal rtmh or dUtributions 



in respect to the punishmints that are 
by Law appointed for them, or f» 
respect of their nature or degree ; 
and thus they may be divided int9 
capital offences, or offences only cri* 
minal, or rather, and more properly 
into felonies and misdemeanors. And 
the same distribution is to be made 
touching misdemeanors, namely they 
are, such as are so by the common 
law, or such as are specially made 
punishable, as misdemeanors by acts of 
Parliament,'* 

* « 

Thus then it appears, that crimes 
and misdemeanors are general! j 
used as synonymous expressions, 
except that " crimes*' is a word 
frequently used for higher offences. 
But while I contend that a Judge 
cannot be impeached except for a 
crime or misdemeanor, I also con- 
tend that there are many crimes and 
misdei^jeanors for vhich a judge 
ought not to be impeached, unless 
immediately relating to his judicial 
conduct. Let us suppose a judge, 
provoked by insolence, should strike 
a person ; This certainly would be 
an indictable, but not an impeach- 
able offence. The offence for which 
a judge is liable to impeachment ^ 
must not only be a crime or misde- 
meanor but a high cripne or misde- 
meanor. The word •* crime" as 
distinguished from misdemeanor, is 
applied to offences of a more aggra- 
vated nature, the word •* high,*' there- 
fore, must certainly equally apply 
to misdemeanors as to crimes. 
Nay, Sir, 1 am ready to go further, 
and say, there may be instances of 
very high crimes and misdemeanors, 
for which an officer ought not to be 
impeached, and removed from of- 
fice ; the crimes ought to be such a$ 
relate to his office, or wliich tend to 
cover the person, who committed 
them, with turpitude and infamy ; 
such as shew there can be no depen- 
dence oa that, int^rity and honof 
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wbich will secure the perfonnaoce 

of his official duties. 

But we have been told, and the 
authority of the State of Pennsylva- 
nia has been cited, by one honorable 
manager (Mr. Rodney) in support 
of the position that a judge may be 
impeached y convicted » and removed 
from office, for that, which is not 
indictable ; for that which is not a 
violation of any law. 

What, Sir, can a judge be Im- 
peached and deprived of omce, when 
he has done nothing which the laws 
of his country piK)hibited ? Is not 
deprivation of office a punishment ? 
Can there be punishment inflicted 
where there is no crime ? Suppose 
the House of Representatives to im- 
peach, for conduct not criminal, the 
Senate to convict, doth that change 
the law ? No, the law can only be 
changed by a bill brought forward 
by one House in a certain manner, 
assented to by the other, and at- 
proved by the Pr^jf J^«/.— Impeacn- 
^^nt and conviction cannot change 
the law, and make that punishable 
which was not before criminal. 

It is true, it often happens that 
the good of the community, requires 
that laws should be passed, making 
criminal and exposmg to punish- 
ment, conduct, which antecedently 
was not punishable ; but even in 
those cases, government has no pow- 
er to punish acts antecedently done ; 
it can only punish those acts done 
after the enaction of the law. The 
constitution has declared, •• no ex 
post facto law shall be passed." 

Should such a priiiciple be once 
admitted or adopted, could the offi- 
cers of government ever know how to 
proceed ?— -Admit that the House of 
representatives have a right to im- 
peach, for acts which are not con- 
trary to law and that thereon the 
Senate may convict, and the officer 
be removed, you leave your judges, 
and all your other oncers at the 



. mercy of the prevailing party. You 
will place them much in the unhap- 

E situation as were the people of 
igland, during the contest between 
the white and red roses, while the 
doctrine of constructive treasons pre- 
vailed. They must be the tools or 
the victims of the victorious party. 

I speak not. Sir, with a view to 
censure the principles or the conduct 
of any party, which hath prevailed 
in the United States since our revo- 
lution, but I wish to bring home to 
. your feelings^ what may happen at 
a future time. In republican . go- 
vernments there eyer have been,— 
there ever will be, a conflict of par- 
ties. Must an officer^ for instance 
a judge, ever be in favour of t^e 
ruling party, whether wrong or 
right ? or, looking forward to the 
triumph of the minority, must he, 
however improper their views, act 
with them ? Neither the one conduct 
or the other is to be supposed but 
from a total dereliction of principle* 
Shall then a judge, by honestly per- 
forming his duty, and very possibly 
thereby offending both parties, be 
made the victim of the one or tha 
other or perhaps of each, as they 
have power ? No, Sir, I conceive 
that a Judge should always consider 
himself safe while he violates no 
law, while he conscientiously dis- 
charges his duty, ivhomever he may 
displease thereby. 

But an honorable manager (Mr. 
Campbell) hath read to us an ^aut 
thority to prove, that a judge cannot 
in England be proceeded against by 
indictment for violation of his offi- 
cial duties but only in Parliament, 
or by impeachment ; his authority 
was the new edition of Jacob's law 
dictionary ; Let me be indulged 
with reaaing to this honorable court 
the case from 1^ Coke, the case of 
Floyd and Barker, to which Jacob 
refers^ and it will be found that the 
reasons there assij^ned however cor* 
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red tbey might be as ta judges in 
England y can have no possible appli- 
cation to the judges of the United 
States ; [Here Mr. Martin read the 
followring part of the third resolution 
in that case ; to wit :] 

*• // was resolved that the said 
Barker ivho was judge of assise ^ and 
garve judgement on the verdict upon 
the said fV. P. and the sheriff' who 
did execute him according to the said 
judgement f nor the justices /jf peace 
who did examine the offender, and 
the witnesses for proof of the murder 
before the judgement ^ were not to be 
drawn in question, in the Star-cham^ 
ber, for any conspiracy ; nor any 
witness^ nor any other person ought to 
be charged with any conspiracy vi 
the Star-chamber, or elsewhere, when 
the party indicted is convicted or 
attaint of murder or felony and aU 
though the offender upon the hdict^ 
ment was acquitted, yet thejudgCy be 
judge of assise, or a justice of peace^ 
' or any other judge by commission and 
of record, and sworn to do justice^ 
cannot be charged for conspiracy for 
that which he did openly in court as 
judge or justice of peace : and the 
law will not admit any proof against 
this r»ehement and violent presump" 
Hon of law, thot a justice sworn to 
do justice, will do injustice, but if he 
hath conspired before, out of court, 
this is extra-judictal, but due exami- 
nation of causes out of the court, and 
inquiring by testimony, and similar, 
is not any conspiracy, for this he 
ought to do ; but subornation of wit* 
nfsseSf and false and malicious prose- 
tutors^ out of court, to such whom he 
knows will be indictors^ to find any 
guilty, dc. amounts to an unlawful 
conspiracy, 

•* jfnd as a judge shall not be 
drawn in question in the cases afore- 
said, at the suit of the parties, no 
more shall he be charged in the said 
cases before any other judge at the 
^ft of the King. 



** Jnd the reason and cause whf m 

judge f for any thing done by him as 

judge, by the authority which the 

ling (concerning his justice) shall 

not be drawn in question before any 

other judge, for any sufyni^e rf cor-' 

rupiion, except before the king him* 

self, is for this ; the king himself 

is de jure to deliver justice to all ht9 

subjects ; and for this, that he htm" 

V selj' cannot do it to all persons, hi 

delegates his pozvtr to his judges, who 

have the custody and guard of the 

King*s oath, 

•* ^nd forasmuch, as this concerns 
the honor and conscience of the kings, 
there is great reason that the king 
himself shall take account of it, and 
no other J** 

But, even In England it has been 
solemnly determined, that Judges 
may be proceeded against by indict- 
ment for the violation of the laws ia 
their official conduct, for which { 
refer this honorable court to Viner's 
abridgment, 14ih vol. page 579 (F) 
pi. 3 and in notes, where ne says, 

•* ji justice cannot rase a record^ 
nor imbesil it, nor file an indictment 
v^hich is not found, nor give judg* 
ment of death where the law does not 
give it, but if he doth this it is mis* 
prison and he shall lose his office, 
and shall make fine for misprison.** 
In the note ** Brooke, Corone pi. 
173 cites 2 R. 3. 9, 10. S. C. and 
P, and that he shall be indicted, and 
arraigned." 

And to Hawkin's pleas of tht 
crown, vol. 1st, chapter 69, F. 6. 
where that author tells us 

^^ It is said, that at common law, 
bribery in a judge, in relation to a 
cause depending before him, vs>as 
looked upon as an offence of so heinous 
a nature, that it was sometimes punished 

0s hi^h tr^nsotij^ before the V^th £d%' 
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^. and ai this day it certainly is a 
very high offence^ and punishable^ 
not only with the forfeiture of the 
offenders office of justice ^ but also 
loith fine and imprisonment^ (Sc.'^ 
Hawkins^ Ist vol. cap, 69 6* 

Mr. President, the principle I 
have endeavoured to establish, is» 
that no judge or other officer can, 
under itxe constitution of the United 
States, be removed from office but 
by impeachment and for the vio- 
lation of some laWf which violation 
must be, not simply a crime or mis* 
demeanor, but a high crime or mis- 
demeanor. 

But an honorable manager (Mr. 
Rodney) who has this morning re-« 
ferred to some authorities, as to 
other parts of the case, has also con- 
tested the correctness of the afore- 
going principle, and has introduced 
the constitution of the State of 
Pennsylvania, by which he hath 
told us, a judge may by tlie go- 
Teraor be removed from office, with- 
out the commission of any offence, 
upon the vote of two thirds of the 
two Houses for his removal ; not- 
withstanding that constitution hath 
a similar provision for removal by 
inipeachtnent as hath the constitu- 
tion of the United States. To this 
I answer, as we have no such provi" 
sion iu the constitution of the Uni- 
ted States, the reverse is to be in- 
ferred, to wit, that the people of the 
United States, from whom the con- 
stitution emanated, did not intend 
their judges should be removed, 
however obnoxious they might be to 
any part, or to the whole, of the 
legislature, unless they were guilty 
of some high crime or misdemeanor, 
and then only by impeachment. It 
IS also well known, that the govern- 
or of Pennsylvania, bath not consi- 
dered those words in the constitu- 
tion of that State ** that he may re- 
XDoye the judges on such address^*' 



as being imperative. For in a re- 
cent instance, where he did receive 
such address, instead of admitting 
the construction to be, as was con- 
tended, ** you must** he determined 
it to be ** / will not,*' and I have 
had the pleasure of seeing that 
judge, sometime since that transac- 
tion, on the bench with his brethren 
dispensing justice. I again repeat 
that as (he fratners of the constitu- 
tion of the United States, did not 
insert in their constitution such 
clause as is inserted in the constitu- 
tion of Pennsylvania, it is the 
strongest proof, that they did not 
mean a j udge or other officer, should 
be displaced hy an address of anj 
portion of the legislature, but onlj 
according to the constitutional pro- 
visions. 

The same gentleman (Mr. Rod- 
ney) has told us, that the tenure bj 
which a judge holds his office, is 
good behaviour, therefore that he is 
removable for misbehaviour ; and 
further, that misbehaviour and mis- 
demeanor are synonymous and, co- 
extensive. Here I perfectly agree 
with the honourable gentleman, and 
join issue with him. Misbehaviour 
and misdemeanor are words equally 
extensive and correlative ; to misbe- 
have or to misdemean is precisely 
the same ; and, as I have shewn that 
to misdemean, or, in other words to 
be guilty of a misdemeanor, is a vi- 
olation of some law punishable, so 
of course, misbehaviour must be the 
violation of a similar law. 

The same honourable gentleman 
has mentioned the impeachment and 
conviction of Judge Addison, and 
hath told us that he was not im- 
peached for the breach of any law, 
but only for rude or unpolite con- 
duct to his brother jud^e ;*— that 
this objection was made with much 
energy on his defence, but that the 
Senate were convinced by the great 
talents and eloquence of Mr. Dallas^- 
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and some other Gentleman, that the 
objection was groundless, they 
therefore convicted and removed him. 
I have not here the proceedings 
against Judge Addison, and there- 
fore it is possibli the Senate of Penn- 
sylvania erected themselves into a 
court of honour to punish what they 
might consider breaches of polite-^ 
ness ; but doth this honourable 
court sit here to take its precedents 
from the state of Pennsylvania or any 
other state, however respectable ? I 
should rather hope that this honour- 
able court should furnish precedents, 
which might be respected and adop- 
ted by the different states. I would 
also a^, when was that precedent 
established? was it not at a time 
when there is too much reason to 
believe that the warmth and violence 
of party had more influence in it 
than justice ; and, that the senate of 
Pennsylvania overleaped their con- 
stitutional limits ? but if we are to 
go to Pennsylvania for a precedent, 
wliy should we not be guided by 
that, which th^ same state has so 
recently given us in a trial in which 
that gentleman bore so conspicuous 
a part ? a precedent of acquittal ; 
% precedent, which we are perfectly 
willing should be adopted, and 
which we trust will be adopted on 
the present occasion. 

My observations thus far have 
been principally with a view to es- 
tablish the true construction of our 
constitution, as relates to the doc* 
trine of impeachment. I, now, 
Mr. President, will proceed to the 
particular case before this honoura- 
ble court, and in the first place I 
agree with the honourable managers, 
that there is a manifest difference 
even between the credibility of wit- 
nesses, and the credibility of testi- 
mony, for I admit, if witness- 
es are equally credible and some 
swear that words were uttered, or 
acts were done ; and others that they 



did not hear the words, or that they 
did not see the acts done, the pre- 
sumption is certainly in favor of the 
positive, and against the n^ative 
testimony. But this must be ad- 
mitted with considerable restrictions. 

If, immediately after a transac- 
tion, there is a full and clear memo- 
ry of the words spoken, or the acts 
done, there is great reason to credit 
the testimony; but even in that case, 
if there are a number of persons equal- 
ly respectable, having equal opportu- 
nity to hear and see, and who were 
attentive to what took place, and 
none of them heard or saw, what is 
testified by a single witnesis, there 
would be great reason to suspect the 
affirmative wiwiess to be mistaken ; 
more so If the transactions had hap- 
pened for some years antecedent to 
the examination. 

But, as to Heathy we do not con- 
tradict him merely by negative tes^ 
tnony ; we contradict him by a series 
of positive facts which my honoura- 
ble .colleague (Mr. Key) has detailed, 
proved by characters, whose 'veraci'^ 
ty cannot be doubted^ which positive 
racts incontestibly shew that what 
he $wore never could have taken 
place : And, here again, permit me. 
Sir, to make a further observation ; 
that, where a person is charged m- 
minally for words he is supposed to 
have uttered, those words ought to 
be proved 'with precision. Every 
witness on this occasion, who have 
been examined as to expressions used 
by my honourable client, either on 
the one or other charge, which are 
held as exceptionable, declares be 
cannot pretend to recollect the ex- 
press words uttered by the judge, 
but only to state what at this dis- 
tance of time, he can consider the 
amount of what was said. Nay, 
Messrs. Lewis and Dallas declare 
further, that they cannot pretend to 
say with acoiracy, what part; of the 
conversation^ of which th^y give tcs« 
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timony, too1c place on the first or 
the second day, or in what order. 
Such kind of testimony, therefore, 
ought to be received with great cau- 
tion, and not to be considered as 
conclusive. On this subject I will 
trouble this honourable court with a 
passage from M'Nally** treatise oa 
evidence, page 518. 

** // is no evidence in a crtfnirtal 
ease, that the defendenf said so and 
so, or in other words to the like ef" 
ftct^ because the court must know the 
very words to^ judge of their force 
and effect^ 2 Hawk. ca. 46. 

•• And th^ reason of this rule is, 
that of words spoken^ their can be no 
Unor^ that is transcript^ for there is 
no original to compare them with, as 
there is of coords written : and 
th'jugh there have been attempts to 
plead a tenor of words spoken, it has 
never been allowed. And therefore 
If a plaintiff" declares for words spo-^ 
ten a bariance^ in the omission or addi" 
thn of a word, is not material^ and it 
is sufficient, if so many of the words 
he proved and found as are in them^ 
ithes actionable. 12, Vin.abr, 68. 
pi. 46. 

'* So in Hussey v. Cooke, Easter, 
13. Jac, 1. in the Star-chamber, 
The court held^ that if a witness de^^ 
p^se that a defendant did persuade a 
furor to appear and do him reason* 
able favour, or words to the tike effect, 
this is no sufficient proof in criminals^ 
because the court must kno^v the very 
V)ords to judge of their force and 
effect. Hob. 294. Fort. ^00. 1 Hale 
p. 6. Ill Rel. 14. 

'* Hale, Coke, and Forter, fully 
justify the princip le of this rule, 'For* 
ter saySf as to mere words supposed to 
he treasonable, they differ widely 
from writings in point of real malign 
fiiiy, and proper evidence. They are 
always liable to great misconstruction 
from th$ igngremf$ 9r inattention of 

B \ 



the hearers, and tQo often from a 
motive truly criminal. And there'* 
fore I choose to adhere to the rule 
which hath been laid down on mor^ 
occasions than one since the revolution^, 
that loose words to any act or design 
are not overt-acts of treason. Fort, 
200. 

*• Keyling sap, I see no difference 
between words reduced into writing 
and words spoken. Forter answers^ 
the difference appeareth to me to be 
'^^ry great, and iieth here. Sedl^ 
tious vjri/ings are permanent things, 
and if published, they scatter the poi" 
son Jar and wide. They are acts of 
deliberation capable of satifactory 
proof, and not ordinarily liable to 
misconstruction ; at least they are 
submitted to the judgment of the 
court, naked and undisguised as they, 
come out of the author's hands. 
IVords are transient and fleeting as 
the wind, the poison they scatter is at 
the worst confined to the narrow eir^ 
cle of a few hearers : they are fre* 
quentiy the effect of sudden transport^ 
easily misunderstood and often mis'* 
repeated. Keyling 13- Fort. SCO. 

*• The suppression of a word of 
syllable may change the sense ; so the 
change of an emphasis. So words 
spoken in exclamation, conveying by 
sound a7id gesture surprise and ab^ 
horrence, may be represented in evi^ 
dence as spoken blasphemously or sedi^ 
tiously.*^ 

Sir, Michael Foster, a judgd 
whose worth has seldom been equ all- 
ied, perhaps never surpassed, and 
who has so correctly observed that 
a popular judge, that is, one who in 
his decisions seeks after popularity^ 
was one of the most contemptible 
beings in the worlds is referred tf 
us an authority. 

 This principle equally applies^ 
where a person is charged criminal!^ 

ou Recount •( wg^d^ spo^o, whcthoff 
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<\it offence is supposed to be trea- 
son, or only misdemeanor ; the case 
referred to in Hobart, page £94, is an 
authority in point ;-— itis true, this 
case was determined in ihe Star cham" 
her, but being determined in favor of 
the person accused, it becomes an 
higher authority— Star chamber ca- 
ses are only complained of on ac- 
count of their oppression, 

I will now, Mr. President, pro- 
ceed to consider the conduct of my 
honourable client on the trial of 
Fries, and to examine the law upon 
that case, and of course to investigate 
the rights of judges, in criminal ca- 
ses, as well as the rights of attor- 
nies. I do not mean to go minutely 
into the testimony, which has been 
given in that case : but, taking it 
up on that given by Messrs. Lewis 
and Dallas, to examine whether the 
court is to controul the counsel, or 
to be mere cyphers, destitute of au- 
thoritv to restrain and keep within 
bounds the^ lawyers when acting im- 
properly. The whole of the prac- 
tice, of which I have heard, during 
this trial, as being usual in the 
courts of Pennsylvania and Virginia, 
hath been to mf, at least , as novel as 
the conduct of Judge Chase appears 
to have been to the honourable ma- 
nagers. /, Sir, have always con- 
sidered it iht province of the court 
in the course of a trial, in all cases, 
whether civil or criminal, to declare 
what is the law. This right is ad- 
mitted in civil cases, but, it seems, 
is denied in criminal. And there- 
fore, it is contended, that in crimi- 
nal cases, counsel have a right to 
address the jury upon the law, and 
to urge them to determine the law 
in contradiction to the decision of 
the court. How 'doth the jury ac- 
«quire the power of deciding the law 
^n any case ? Because, upon the ge- 
neral issue^ having a right to give 



a general verdict, which involves 
both law and fact, the jury incident 
tally have the power to decide the 
law. But this doth not authorize 
them to give a verdict contrary to 
law. When a case comes before a 
jury, the court informs them what 
IS the law if they believe the facts 
given in evidence ; if they do believe 
the facts, they are bound in duty to 
decide according to the law thug 
explained to them by the court. 
The decision ought to be the same as 
if the facts had been found by the 
jury in a special verdict, and the law 
left to the court. The jury, I ad- 
mit, have the power to decide the 
law contrary to the direction of the 
court, but 1 deny that they have a 
right to do it. No person will deny 
that it is much more proper for the 
court to decide the law toan that it 
should depend upon jurors, who in 

feneral are ignorant of the law, 
n civil cases, a jury sometimes give 
a verdict contrary to the direction 
of the court, but the court correct 
this abuse of power, by interposing 
and granting a new trial, thereby 
correcting the evils which would 
result from such abuse. 

Let us then examine this question 
as to criminal cases. Is it not as 
important to society, that there 
should be uniform and fixed princi- 
ples for the decision in criminal as 
\n civil cases ? Would it not be 
highly improper that one man should 
be convicted for a crime, and anotli- 
er who had committed the same, be 
acquitted, merely from the passions, 
prejudices or ignorance of jurors, 
influenced thereby to divide the law 
differeutly in the different cases, 
though perfectly similar io criminal- 
ity ? no person can doubt on thiii 
subject. 

Where then is the difference be- 
tween ci^il and criminal cases? It 
if not that the jury have a greater 
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riflf to decide the Uw in tbe last 
tban in the^^rs^ ; but, that having 
the power to give a general verdict, 
which incidentally involves the law, 
they may give a verdict contrary to 
hwj and contrary to the direction 
of the court ; and the courts of jus* 
lice, not having in criminal cases, 
through tenderness, enforced the 
remedy of a new trial, the abuse of 
power, thus practised in some cases 
by juries, have been uncorrected. 
No person can doubt, but that ju- 
ries in criminal as well as in civil 
cases ought to give their verdict ac- 
cording to law, and, when ever they 
do not, they arc answerable to their 
consciences and to their God, how- 
ever they may be exempt from hu- 
man^piinishment. 

The rtifht of the court to decide 
the law is the same in criminal as 
in civil cases. If there is a demur- 
rer to an indictment, the court de- 
cides without the intervention of a 
jury. If there is a demurrer to evi- 
dence, the court decides the law— so 
if a special verdict is found, which 
may de found In a criminal, as well 
as in a civil .suit. 

The /ow^ of the jury, as I have 
before said, to decide against law, 
doth not give them the ^ight, any 
more than the power of a person to 
knock down a man weaker. than him- 
self gives him the right so to do. 
And if juries in any case, knowingly 
give a verdict contrary to the law, 
instead of acting impartially , which 
is the duty of a jury, they act with 
criminal partiality • 

So great is the diflFerence of senti- 
ment between the honorable mana- 
fi;er$,and some of the witnessess, who 
have been examined in this trial, 
and myself, upon the right of juries 
to decide the law in criminal cases, 
that in confirmation 6f my own sen- 
timents, and to convince this honor- 
able court I do not wish to impose up- 



on them ; I hope t shall be indulged 
in reading to them a very respectable 
authority upon this subject. It will 
be found in Co. Lit. 155, as follows : 

** The most usual trial of matters of 
fact^ is by twelve such men ; for, ad 
quastionemfacti non respondent judi-- 
ce's I and matters in law the judges 
ought to decide and discuss ; for^ ad 
quastionem juris non respondent jura- 
tores.** Upon this is the following 
note : 

** This decantatum, as Lord Chief 

Justice Faughan calls it on account 

of its frequency in the tools, about 

the respective provinces of judge and 

jury, hath, since Lord Cote* s time, be'* 

come the subject of very heated con"* 

trover sy especially on prosecutions for 

State libels ; some aiming to render 

juries tvholly dependent on the judge 

for matters of law^ and others con^ 

tending fon nearly a complete and 

unquaiijied independence*** 

** In respect to my own ideas on 
this suject, says Mr, Hargrave, they 
are at present to this effect. 

** On the one hand, as the Jury 
may as often as they think fit, find a 
general verdict, 1 therefore think it 
unquestionable, that they so far may 
decide upon the law as well as fact, 
such a verdict necessarily involving 
both. In this I have the authority 
of Littleton himself, who writes, that 
tf the inquest will tale upon them the 
knowledge of the law upon the matter, 
they may give their verdict generally : 

** But on the other hand I think it 
seems clear, that questions of law 
generally and more properly belong to 
the judges ; and that, exclusively of 
the fitness of having ^the law ex-^ 
pounded by those who are trained to 
the knowledge of it by long study and 
practice, this appears from various 
considerations. 

" 1st. If the parties litigating^, 
agru in t&ir facts^ the cause ea^ 
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never go to € Juryf but is fried on a 
demurrer ; it being a rule^ and I be^ 
lieve without exception^ that issties in 
law are ever determined by thejudg" 
eSf and only issues of fact are tried 
by a jury. 

*' 2fi^. Even when an issue in 

* factisjoined^ and comes before a jury 

for trials either party y by demurring 

to evidence^ which includes an admis" 

sion of the fact to which the evidence 

applies, may so far draw the cause 

from the cognizance of the jury^ for 

- i\i that case, the law is resented for 

the decision of the court from which 

the issue of the fact comes, and the 

jury is either discharged or at the ut' 

most, only ascertains the damages. 

**3J. The jury is supposed to be 
so inadequate to finding out the law, 
that it is incumbent upon the judge 
who presides at the trial, to inform 
them' what the law is ; and, as a 
check to the judge in the discharge of 
this duty\ either party may, under the 
statute of tVe$tminster, tne9d. C, 31, 
make his exception in 'rvriting to the 
Judges direction, and inforce its being 
made a part of the record, so as af* 
ierwards to found error upon it. » 
» 4//i. The jury is ever at liberty to 
give a special verdict, the nature of 
which is to find the fact at large, and 
leave the conclusion of law to the, 
judqes of the court from which the 
issue comes. Formerly indeed it was 
doubted, whether in certain ca^es in 
Tvhich the issue was of a very limited 
and restrained kind, the jury was not 
bound to ' find a general verdict. 
But the contrary was settled in 
Dowman^s case, 9. Coke, \\. b. and 
the rule now holds both in criminal 
and civil cases with'juf exception. 
•' 6th\ fVhiht attaints, which still 
subsist in law were in use, it was haz- 
nrdows in a jury to ^find a general 
•verdict where the case was doubtjul, 
and they were apprized of it by the 
judges, because if they mistook the law. 



they were in danger of an attaints 

iSth. If the 'jury jind the facts 
specially, and add their conclusion as 
to the law, it is not binding on judg^ 
es, but they have a right to controul 
the verdict, and declare the law ai 
they conceive it to be. 

7th. The courts have lorg exer- 
cised the power of granting new tri" 
als in civil cases where the jury Jind 
against that, which the judge trying 
the cause, or the court at large, holds 
to be law ; or where the jury Jind a 
general verdict, and the court con- 
ceives that on account of difficulty of 
law there ought to have been a spe* 
cial one. Though too in criminal and 
penal cases, the judges do not claim 
such a discretion against persons 
acquitted, the reason I presume is in 
respect of the rule that nemo bis punt* 
tur out vexatur pro eodem dilecto, or 
the hardship which would arise from 
allowing a person to be put twice in 
jeopardy for one offence, and if this 
be so, it only shews that On that ac- 
count, an exception is made to a gene- 
ral rule. Upon the whole, as my 
viind is affected with this interesting 
subject, the result is, that the imme- 
diate and direct rjght of deciding up- 
on questions of law, is entrusted o the 
judges ; that in a Jury Vns OfJy inci- 
dental ; that in the exercise of ihis in- 
cidental right the latter are not only 
placed under the superin endence of 
the former, but are in some degree 
controllable by them ; and therefore, 
that in all points of law, arising 
on a trial, juries ought to shezu the 
. most respectful deference to the advice 
and recommendation of judges. In 
favor of this conclusion, the conduct 
-of juries bears ample testimony ; for 
to their honor it should be remembered, 
that the examples of their resisting the 
advice of a judge, in points of taw^ 
are rare, except where they have been 
provoked into such an opposition by 
the grossness cf his eitvn mixonduct^ 
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urhehrayed into an unjust suspicion of impeacbment, and advoeated, as I 
hs integrity by the misrepresentations understand, by tlie honourable Ma- 
^d ill practices of others. In civil nagers, appear to me to have a direct 
eases y par tirularly xihere the title to tendency to break down every barrier 
teal property is in question y juries al~ between the province of the court 
m$st universally find a special 'verdict and the jury, giving every thing to 
tts often as the judge recommends their the latter and nothing to the for- 
10 do'ng ; and, though in crimnal mer, and so far from placing theai 
tases special verdicts are not frequent y or the counsel under the direction 
it IS not from any averseness to them and controul of the court, prohibit 
in juries^ but from the nature of the court from restraining either the 
trmlnal causes, which generally de^ jury or the counsel, under the dan- 
peiid more upon the evidence of facts ger of impeachment. I differ with 
than any difficulty of law, Jtsor is them. If in any case the law is 
it any small merit tn this arrange* knowli to be settled by a uniformity 
ment, that in consequence of it, every of decisions, a court of justice de- 
person accused of a c'vil crime, is ^w- grades itself if it permits counsel to 
abled by the general plea of not take up their time in arguing against 
guilty, to have the benefit of a trial, it ; If the question is not considered 
in which the jvage and jury are a as fully settled, counsel certainly 
check upon eai^h other ; and that this ought to be heard, but it is to the 
henejit may be always enjoyed, except court they ought to address them- 
in such small offences as are left to selves. In England the first lawyers 
the summary jurisdiction of a justice who have "ever existed, have not 
of the peace, whieh exception, from the thought themselves degraded by ar* 
necessity of the times, is continually , guing the law in criminal as well 
increasing^ but which however cannot as in civil cases, before the court. 
he too cautiously extended to new ob^ If counsel should attempt to impose 
jects. Thus considered, the distinc* on the jury what is not law, is the 
tion between the office of judge and court to sit tamely by, and suffer them 
jury seems to claim our utmost respect, to proceed ? Such has not been the 
May this 'wise, distribution of power practice in the courts which I have 
between the two, long continue to attended. Where the law is known 
flourish^ unspoiled either by the proud to be settled, or where, upon appli- 
encroachments of ill deugning judges ^ cation to the court, a determination 



nrthe wild presumption of licentious 
juries 
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In this prayer 1 most cordially 
join, and with the learned commen- 
tator, hope that this wise distribution 
of power may lonj; continue to flou- 
rish unimpaired either by the proud 
encroachments of ill -designing 

judg<»s, or the wild presumption of court, and to persist would be con- 
licentioiis jurors. Such as I have si dered highly indecorous, nor would 
here stated, 1 consider the principles the court permit it to be done. In 



is given, the counsel must go before 
the jury upon the fact, and endea- 
vour to distinguish his case, and 
shew that it doth not come within 
the law as established ; or should 
counsel attempt to state any thing 
to the jury, which appears designea 
to controvert the law as declared^ 
they are immediately stopped by the 



of the English law, and to these 
principles I cheerfully subscribe. 
But the principles adopted on thig 



Maryland the lawyers do not claim 
as a constitutional right, to mislead 
and deceive the judged; much )e^ 
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10 mislead and decdve the jurors, 
free from any controul of the court. 

But it has been said that Juries 
mre most proper to decide the law ia 
erimi^al cases^ thereby to prevent 
a criminal from being borne down 
and oppressed by the weight of the 
prosecuting power. What case can 
arise in the country, to which this 
argument can apply ? In England, 
before the revolution, while judges 
were dependant on the crown, if also 
wicked and corrupt, there might, 
where government was interested, be 
some such cases. But is our situa- 
tion to be compared to that of Eng- 
land, at that time ? Jf so, it was not 
worth while for us to have taken up- 
on ourselves the risques of the late 
revolution to have changed our gov- 
ernment. 

* Is there any thing to induce judg- 
es to oppress any individual even 
though offensive to government, 
while they are independent} 'Any 
danger of that kind is to be appre- 
hended from judges who are depen^ 
dent. 

And hence flowed the great con*' 
^titutional provision, which secures 
the independcmce of the judges, 
which secures thejn from being re- 
moved or punished while they di«» 
charge their duty,' 

What probability is there that a 
judge would do injustice tp any 
personi with a view to please any 
iparty, when he could have but very 
little prospect of reward^ and would 
be sure that though he did his duty 
he could not be removed from office 
pr exposed to injury? 

I wish this nonourable court to 
leflect on the nature of man. In a 
government like ours, there will aj- 
ways be majorities and minorities. 
Minorities will often be powerful, 
arid frequently in due time become 
majorities: If a judge should do an 
^ f.leasirjg to tfee majority, hye 



must know it may fender him hate- 
ful to the minority, who in course 
of events, ipay get the power in their 
hands. If he endeavours to i^grati-? 
ate himself with the minority, he 
exposes himself to the displeasure of 
the ruling majority. // is the -dut^ 
of a judge to enforce the Jaws, uohiU 
they exisij however unpopular tliose 
laws may be to any portion of the 
community. If he enforces such 
laws, he will gain the approbatioa 
of one party, but he will as certain- 
ly be disapproved by the other. 
Would you then wish that your 
judges should be exposed to be re*^ 
moved from office because, by the 
most honest conduct^ they had dis- 
pleased one party or the other, and 
leave them at the mercy of those who 
should from time to time, hold the 
power of government in their own 
hands ? No, it is the sacred indepen^ 
dence of the judiciary, and that 
alone, which can be the best security 
that the judges shall not act widi 
oppression. 

But let me ask further, are juries 
more free from undue influence 
than judges? Have -they greater 
inducements to do what is right? 
They do not possess the " elevated 
situation of the judges, they feel not 
the same responsibility ; whatever 
may be the impropriety of their con- 
duct, it would probably be scarcely- 
heard of out of their own neighbour- 
hood, not long even there. They 
are liable to all the political prejudi- 
ces of men devoted to the diflerent 
parties which nuiy exist ;— sThey a.re 
generally men totally ignorant of 
the law, nay, I shall prove when I 
come to speak of Basset's case, that 
though the managers contend tKe 
jury should decide the law, yet ig- 
norance of the law is by them con- 
sidered the first recommendation of^ 
nay, a necessary re<|aisUU>a tosr ji 
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Can it then K^ wise to redace a 
judge to the humiliating situation 
of having the law decided by such a 
body, exposed to be led into error by 
fliein^enuity of counsel ? Can it be 
the wish to trust their property, 
their liVes, all that is most dear to 
tbem, even as to legal questions^ to 
the wild ideBt of juxors, liable to all 
the frailties of human nature, in 
preference to the sound discretion of 

1'ud^es well skilled in the law, and 
olding a high and responsible sta- 
tion ? 

t Having laid down these general 
principles as to the relative rights*and 
duties of , the court, the bar, and the 
jury, I shall proceed with my honor- 
able client to the State of PennsyU 
?ania« 

It ' was known that John Fries, 
charged with treason, had, on a for- 
mer 4rial, been found guilty, and that 
a new trial had been granted upon a 
sugtrestion,- which I hope will not 
become a precedent-— will never be a 
rule for decisions. When I say this, 
1 nif an not to detract from the mer- 
it of that hia;hly respectable charac- 
ter who prei>iiled,and who granted the 
new trial . His conduct flowed, I am 
coDviziccd, from his humanity ; his 
was the error of the heart, not of the 
hertcj. It was an honest nay an 
amiable error. My honorable client 
knew, when he arrived at Philadel- 
phia, that the trial of Fries was to 
lake place that term. He has been 
acknowledged by the honorable 
managers, to be a gentleman of the 
highest legal talents. In this they 
have only done hinri justice | and 
have been as prodigal of their 

1 raise as his warmest friends could 
ave wished. It would have given me 
great pleasure if they had been as 
just in expressing their sense of his 
integrity. He had been in the 
practice of the law for forty years  
and also a J^^g^ for a number of 
years, and for aoout six yearp I be<« 



lieve, presided in. the criminal courc 
of Baltimore county, where, during 
that time, thete were more criminal 
trials probably than in any other 
court in America. I believe I speak 
moderately, when I say that I have 
attended on behalf of the State, at 
least five thousand Criminal triaU 
in that court. From those circum- 
stances it is to be presumed that he 
was not deficient in knowledge of 
what related to criminal proceedings, 
but would he have acted the part of 
an upright judge, if he had not en* 
deavoured to make himself master of 
the law of treason, when a case of 
that nature was about to come before 
him ; particularly the law^ of trea- 
son as it related to levying war 
against the United States, or in ad- 
hering to those who levied war 
against them, which is the only 
kind of treason that our constitu- 
tion acknowledges ; although I have 
heard I must own, of treason against 
principles of the constitution, and 
treason against the sovereignty of the 
people, words well enough suited to 
a popular harangue, or a news-pa- 
per essay, but not for a court of 
justice* 

When judge Chase arrived. n% 
Philadelphia, ne had the advantage 
of perusing the notes of judge Peters 
and the district attorney, relating to 
the former trial ; he thereby became 
well acquainted with all the points 
at that time made by the counsel for «, 
Fries; and Mr. Lewis has sworn, that ^ 
all the points, which were intended 
to have been made before Judge 
Chase, had been made at the former 
trial. Why then should the court 
either wish, or be obliged to heat 
counsel again on the law ? In two 
previous cases the law had been set- 
tled. Judge Patterson, a gentle- 
men of the first abilities, mild and . 
amiable, whom no person will charge 
with being of a vindictive oppressive 
disposition, and wh9 certainly has 
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Inore suavity of manners than my 
honorable client, had, after a most 
patient and fall hearing, where emi- 
nent counsel attended, decided the law 
as was decided by the respondent. 
Judge Iredell, whose encomium has 
been most justly given us by the 
managers, a gentteman of great legal 
talents, than whom no worthier man 
has left this for a better world ; and 
who, while living, honored me with 
his friendship, after having heard 
Messrs. Lewis and Dallas, and after 
full and patient investigation, gave, 
in the case of Fries himself, a simi- 
lar decision ; in both which opiiv 
ions Judge Peters perfectly coincided. 
Under these circumstances. Judge 
Chase, who had no doubt of the 
propriety of those decisions, to pre- 
vent waste of time when there was 
8o much business to transact, and to 
facilitate the business, thought it 
best to inform the counsel on each 
side, that the court considered the 
law to be settled, and in what man- 
ner. For which purpose they deliv- 
ered to thfe clerk three copies of their 
opinion, one for the counsel on each 
side, the third to be given to the 
jury_, when they left the bar. On 
this subjedt, Mr. Lewis, in his testi- 
mony, said it was to be given to the 
jury when the counsel for the Uni- 
ted- States had opened, or- after he 
had closed the pleadings, but he be- 
lieved iYie last. Mr. Rawle is clear 

• that it was to be given to them, 
when the case was finished, to take 
out with them. 

No gentlemen on behalf of the 
impeachment has denied the correct- 
ness of this opinion. But the crim- 
inality of the judge, is, we are told, 
not in the opinion itself, but in the 

ynanner and the time in which it was 
given. 

Was there any* thing improper 
that the opinion should be reduced 
to writing f why a^ c opinion? giv- 



en ? surely to regulate the condiiet 
of those to whom given ; for this 
purpose, they ought to be perfectly 
understood, and in no degree subject 
to impeachment ; deliveiing the 
opinion in writings greatly facilitates 
these objects, if therefore it was pro-- 
per Xo give an opinion, it was fneri* 
iorious to reduce it to writing, and. 
Judge Chase, in so doing, most cer- 
tainly acted with the strictest propri- 
ety. z\nd, unless a court of justice ii 
bound to sit and hear counsel on 
points of law, where they themselves 
have no doubts, before they ^ive 
their opinion, my honorable client 
could not be incorrect in delivering 
it at the time when it was delivereo. 
If the opiniim was proper^ how, I 
pray, could any ivjury be done to 
Jpries by its being delivered ? The 
honorable managers say, it was in- 
tended to influence the jury. In 
the first place, this assertion is not 
supported by the evidenc^e. When 
the paper was thrown on the clerk's 
table, not one word was said of its 
contents ; nor did the court' declare 
any opinion on Fries case. They only 
determined the indictment correct in 
point of form, and not liable to be 
quashed. They determined thai the 
overt acts stated were overt acts of 
treason, if Fries had committed 
them, but whether Fries had com- 
mitted those acts remained for the 
jury to determine upon the evidence; 
As to that part of the case.the court 

fave no opinion. But the honora- 
le managers have told us that Judge 
Chase must have known what ^^ere 
the facts in the case, because they 
had been disclosed in the former tri- 
al. And I pray you Sir, if he had 
that knowledge, codld it alter the latB 
in the case^ or render the declaration 
of what the law was, viore improper ? 
But, as a new trial was granted, the 
judge could not know what addi« 
tional evidence might be brought 
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iiirvtrd to T«ry tlie case irom its 
former appearance. 

Nor didy Sir» the judge's conduct, 
either improperly intluence, nor was 
it intended so to infiucnce, the jury. 
No copy of the opinion would have 
been taken but for the conduct of 
Mr. Le\iis, and no testimony has 
T)een offered to shew the least proba- 
bility, that one single jury-man 
ever saw the copy, or kr.ew one 
word of Its contents. Nay, Sir, it 
is proved, that Judge Chase took 
uncommon pains to prevent any of 
the jurors from being prtjudiced 
a<(ainst Fries ; for, »1 thou t^h a threat 
number of criminals indicted for 
^ition, submitted to the court be- 
fore Fries was put upon his trial, the 
judge would not permit one single 
'Witness^ wbo was summoned against 
Fries, to be examined on the sub« 
-missions, least the jury, by an exam- 
ination, which would have been, as 
to Fries, ex parte, might take up pre- 
judices against him. I'his, Mr. 
.President, was an act of the judge 
that carries with it the most convin- 
cing proof, that he bad no wish to op'' 
pre%s Frits^ or to prevent him from 
htving an impartial trial i and Iprr^" 
that this circumstance may be dee^ij 
impressed on the mind of niery meni" 
itr of this honourable court. 

But if the opinion had been pub- 
licly read and known, how could it 
kave injured Fries ? he was to have 
«« impartial trial. What is the 
meaning of these expressions ? It is 
1 trial according to law and fact, in 
which, if he is pfoved innocent, he 
thall be acquitted; if guilty, convic- 
ted. If thea the opinion was agree- 
able to law, it could not prevent, it 
tould not interfere with his having 
nn impartial trial. If in any case a 
person is acquitted, when the facts 
trt dearly proved, and the law is 
i^nst him, it must be because he 
^ had a Jparttal, not an impartial 
iriah 



I again osk. Sir, ought the ^Ottrt, 
who were perfectly satisfied with 
reSpect to the law, and who con* 
«idered it settled by previous deci- . 
sions, in which they perfectly con- 
curred, to have wasted perhaps seve- 
ral days of ihe pi/bllc time before 
they gave their opinion, in listening 
to Messrs. Lewis and Dallas, exer- 
ting all the powers of eloquence and 
of sophistry, to mislead their judg- 
ment ? Nor did even Judgp Chase 
give his opinion, v.iihout th«* full 
consideration of the arguments of 
each of those gertlemen, in ihe very- 
case of Fries. Oirhis arrival, it is 
admitted by the managers, , that he 
became perfectly acquainted with 

the proceedings in the former Iria', 
as to the legal questions which had. 
occurred, from' the notes of jiu'ge 
Peters and of the district aiiojnf v ; 
and this honourable c<iurt have I'td 
an opportunity of witnessing with. 
what precision that gentleman \.i\\kv% 
down the substance^ of proceedings 
on a trial. Judge Chase had aa 
opportunity of examining and con- 
sidering the arguments used by 
Messrs. Lewis and Dallas, at the 
former trial, on the different legal 
questions then brought foiwarcV; 
the authorities produced, and the 
applicability of those authorities* 
He there saw every thing that the 
great legal knowledge and high tal-* 
ents of those gentlemen, indulged to 
the utmost extent^ and heard with 
the greatest patience, had produced 
in favour of rries. And he had the 
opportunity of calmly and delibe* 
nitely considering the whole of these 
arguments and authorities in his 
chamber. And having done this, 
where would be the propriety ot 
spending day after day in listening 
to the same arguments orally repeat-* 
ed in court, which he had read tit 
his closet, the merit of which he 
had there coolly discussed^ and ie« 
liherately dkcide4 ? 
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But the mznngtrB isscy ibat tUs 
^ght io have been done. That, 
though the court had no doubt of 
the lavir; and, although it is not 
contended but that the opinion giv- 
en is 9orrect, yet it was the duty of 
,' the court to have patiently listened 
to the counsel, and suffered them to 
exert all their eloquence, their inge- 
nuity and sophistry, to pervert their 
judgment, and lead them into error, 
to prevail over their understanding, 
and obtain from them an erroneous 
opinion. And yet in the same breath , 
we are told by one of the honorable 
managers, (Mr. Campbell) that if a 
judge gives an erroneous opinion, 
the presumption is that he doth it 
from corrupt and criminal motives ; 
and that on impeacjiment, it is ne- 
cessary that he should prove the up- 
rightness and integrity of his inten- 
tions. 

Thus, then, they insist, that if a 
judge, intelligent, sensible, well 
acquainted with the law, doth, not 
indulge counsel in their attempt to 
lead him into error, he is to be im- 
peached for it. And, if the judge 
should listen to counsel against his 
well formed opinion, and by their 
ingenuity be led to give up his heU 
ter judgment, and pi;onounce an er- 
roneous opinion, he is to be im- 
peached for that also ! 

Nay, it is expressly said, that the 
more completely the law is consider- 
ed to be settled, the more absolutely 
necessary it is that the criminal s 
counsel should be permitted to argue 
the law to the court, and to contend 
against the law so settled. Thus, 
then, I suppose, if a person is tried 
for an assault and battery, the prisf 
oners counsel must be indulged by 
the court, and that under pain of 
impeachment, in spending as much 
time as they please, in endeavouring 
to convince the court, that to come 
up behind an innocent inoffensive 
man, and fracture hi? scull with a 



bludgeon » dotti not amdunt i» a£t 
assault and battery. ;— -or, if a persoa 
is tried for a burglary, his counsel 
must also, under the same penalty^ 
be indulged in the endeavour to con- 
vince th^ court, that to break into a 
dwelling-bouse in the night time» 
and steal therefrom, is not the of- 
fence of burglary. 

But the honourable managers do 
not stop even here. They say, that 
even bad Jud^e Chase indulged the 
counsel of Fries with all the lengtk. 
of time they might think proper, ia 
an endeavour to pervert the judg« 
ipent of the court, and their endea- 
vour had proved unsuccessful, the 
court was further under pain of im- 
peachment, after they had correctlj 
declared the law to the jury, to suf- 
fer the counsel to take up as much 
more time as they pleased, in endea-« 
vouring to mislead the jurjr, by im- 
pudently and insolenfly, in the face 
of the court, attempting to impress 
them with the idea that the court,, 
though acting under a solemn oath, 
and liaving no interest to mislead 
them, had given an erroneous opin- 
ion ; and, to induce them to re<* 
ceive the law from the counsel them- 
selves, acting not under similar ob- 
ligations, but w^ose iame and whose 
fortunes might be materially benefit- 
ed by deceiving the juryt— from 
counsel whose every interest might 
be to pervert j ustice. 

All which indulgence, the court, it 
seems, is also equally bound to give 
to the counsel in endeavouring to 
mislead the jury, and pervert justice 
in the cases I have before mentioned 
of assault and battery, or burglary^ 
or, in reality, of any other offence^ 
however incontestible the principles 
of law in such cases may be. SucK 
are the constitutional rights^ wliicti 
criminals and their counsel, we are 
told, possess ; the constitutional right, 
if possible, to impose upon the court ; 
and^ if they fail there, the constitu^ 
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ti<AiaT right to impose upon tie jury ; 
iir other words, the constitutional 
ririit to j^^rt^fr/ justice ! 

rJay, we are told the more mani- 
fct the giillt, the more indisputably 
crimiha! the ofFender is, the more 
necessary that he should enjoy these 
fSonstitutional rights; and so it would 
be, if the constitution intended, as 
ieems to be the idea of the manas^ers, * 
that guilt should go unpunished ; 
since such ofFenders can have no 
chance to escape, unless justice be 
perrerted, through the iijgenuiiy of 
cdunsel operating upon the igno- 
rance, the passions or the prejudices 
of judges, or jurors. 

The managers have, consistent 
with the above idea, which they 
leem to have adopted, exclaimed, 
''what good could counsel do to 
Fries, after the court had decided the 
law ? as to th^ facts there were no 
dispute. Under such circumstances, 
to assign counsel to bim^ was mock- 
try, was insult." 

In reply, I will admit, that Fries 
case was such, that counsel could 
not render him much service, but 
this was not the fault of the court, 
it was the fault of the case itself, 
it was because the law was clearly 
against him, and because the evi- 
dence indisputably proved, that he 
had committed acts, which brought 
him within the law. 

In such cases, what is the duty of 
the counsel, whether assigned by 
the court, or employed by the prison* 
er ? it is to advise the prisoner to 
plead guilty, and throw himself upon 
the mercy of his country, instead of 
taking up the time of the court, and 
cr«Lting expence by a jury trial ; but 
«udi advice, however agreeable to 
the constitution of our country, 
would not, I admit, agree very well 
with the constitution of a lawyer, as 
thereby he might occasionally lose 
large fees extorted from a criminal, 

fti osi ibe Tun Itope that ih^ d^ 



quence and chicanery of his lawyer 
might procure his acquittal, contra- 
ry to law, and contrary to evidence t 
But counsel may be of service to a 
criminal 'however guilty he may be, 
and has duties which he may cor« 
rectly perform ; the counsel may 
with propriety aviil themselves of 
any defect in the indictment or other 
proceedings.; they may take care 
that the pannel of jurors are legally 
and" impartially returned ; they may 
direct the prisoner as to his challen* 

SIS to jurots; they may take care 
at no incompetent witnesses are 
sworn, and that no improper testi- 
mony is given ; they may in any 
questions of law, not considered 
settled, be heard, aud have the ques* 
tions decided ; in fine, they vodiy 
take care that the prisoner has a 
fair trial \ bi|t when all this has 
been don^, 4f agreeably to law, and 
clear undoubted evidence, the prison^ 
is guilty, it is theduty of the counsel 
to submit his client's case to the ho« 
nest decision pf the jury, without 
any attempt to mislead them ; 
and this, whether the counsel are 
appointed by the court or employed 
by the criminal. Thus lawyers in. 
Maryland are in the habit of con- 
ducting themselves in such cases, 
and thus ought lawyers, who respect 
themselves, and have a regard for 
their own characters, to conduct 
themselves in all places^ 

I have heard so much, Mr. Presi-* 
dent, in this case, about the consti-* 
tutional rights of criminals to have 
counsel ; and that the counsel should 
argue to the jury upon the true con- 
struction of the law, against the di-» 
rectionofthe court; and, that the 
jury have the right to decide the law 
without regard to such direction ; and 
finding also, that this article of im-< 
peachment, as well as the arguments 
in support of it, appear to be groun«> 
ded on these principles, that 1 havi» 

Ima iJuost induced ta finppw I 
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l&ad mis-read the eighth amended 
article of ibe CDUsiitaiioa^ bui. on 
turning to it, 1 find that the coa- 
stitiition secare.^. to the criminal' 
the as}>isf^nce of counsel, to see . 
that his trial is fairly and cor- 
rectly condacied^ but ba.s iK)t given 
to the plirsion charged with aii of- 
fence, or to bis coiiniieL if he is 
guilty, any consututiOiial lights, 
for the purpose of his evaJing pua- 
ishmeiit by the imposition of coun- 
sej, either on the court or the jury. 
Whatever may hawe been ihe prac^ 
/iV^,. I have ever considered it con- 
trary to the duly o^ Ci>unsei, either 
in civil or criminal cases, to exert 
their abilities in attempting to pro- 
cure a decision, which they are con- 
scious is unjust. The duty of a 
lawyer is most certainly, in every . 
c^sc, to exert himself in procuring 
justice to be ^one to his client^ but 
not to support him in injusUa\ 

Having made these QJbservations 
oci the relative d'lties of the court and 
coun>el, let me advert a moment to 
the coiiduct of Mr^ Lewis, as ap- 
pears from his own testimony. 
When my honourable client deliver- 
ed at ibe clerk's lable^ the copy of 
the opinioil designed for the defi*n- 
dant's counsel f having taken it in. his 
hand— ^without opening it— without 
reading one word^-Mr. Lewis con- 
temptuously threw it from him, 
publicly declaring, that **he would 
never contaminate his hand by recei- 
ving into it a t>reJudicaUd opinion ^ 
in any cause where he was concern- 
ed, from any judge whatever. What 
insolence! Would to God, no law- 
yer may ever contaminate his hand 
in a more disgraceful manner, than 
\>y receiving therein a sensible, cor- 
rect » Te^al opinion » in a cause about 
^o be tried, at what<-ver time it may 
be delivered to him ! 

He also Informs us, that he decla- 
red to the court, that he never had, . 
nor oyer would ao far de^^dt^ }!im««>. 

i,' • ♦! ^y <'i *•♦ -■''•» •* •' "-k « • >»«4 ■* 



self as a lawyer, as toargu^^ qMft* 
tion of law, iu a criminal case y, before 
the court. — What arrogance ! ^ir^^ 
the most eminent, the moM respec- 
table lawyers both in Lngland and 
America, have been in the c(Hi8iHut 
habit, not only of arguing queaiions 
of law in criminal cas»es bt*t'ore the. 
court, but in modestly subiuutmff 
to their decisions, without ever 
considering it a* lessening their 
consequence. I have long been at 
a loss. Sir, fprtbeenmiiy ibe biatci . 
of Pennsylvania h^ shewn for its 
bar, and the desire of its ciiizens to 
get rid of .their J^wyers ; bul^ if such 
is the manner, in which the lawyers 
conduct themselves to ibeir courts^ 
if they, when they are employed ia , 
a cause, claim the consiitutionaU 
right, uncontrolled by the oour(, 
instead of furthering justice, to per- ; 
vert it ; 1 wouder na longer why 
the citizens of that state wish t« be . 
freed from them* And will readily 
join in the sentiment, ** the sotwief^ 
the better/' I will' go further, and 
say, if their cotirt^ submit to auch 
conduct, and think tbemselvea 
bound to be the passive witnesses 
of such perversion of justice, it is 
not much matter bow soon they 
also get rid of their courts, for tbej 
micht as well be without them. 

j'he principles, which have been 
advocated in support of this^artide'a 
are subversive of the whole order 
of things ; instead of lawyers being 
the officers of the court, subject to. 
their control, and amenable foe the 
propriety of their conduct ; the 
judges must be the menial, degraded 
instruments of the lawyers, and 
mi^st suit their conduct, not to pro-, 
priety and juMice^ but to the plea-* 
sure of any haughty overbearing 
lawyer, possessing abilities and po« - 
pulariiy, and that too under the- 
hazard of being impeached and turn*- 
ed out of office, irhis principled 
6bould>.on,^ny oo€^w#jr^ndecllii»^ 
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restlvey or,, in the language' of the 
ttftimoDy, if he should *'. take the 

And here, Mr, President^ I hope 
I sbali be indulged with some in- 
quiry as to this *• prejudicated opin- 
ion ;" nohich Mr. Lewis seems to 
tbink has such a contamLnating, 
polluting tendency to the hand of a 
lawyer, and of which he was so ap- 
prehensive, that he would not retain • 
Jt for a moment. I confess, I feel 
myself here at a loss to know exact- 
ly what the witness meant by a 
•* Urejudicated opinion'^ on the law^, 
I should suppose that the expression, 
rfit (ftMi in any instance be correctly 
Wjied, must mean the same as to 
prejudge the law ; which, if used 
,to signify any thing improper, must 
I)^confined lo the case where a per- 
son forms an erroneous opinion of the 
)aw» without using all due means to 
acquire correct information. 

fo prejudge any case, I consid- 
er as meaning, that a person with* 
out competent knowledgje of facts, 
luith formed an opinion injurious to 
tfce merits of the case. If the term, 
prejudication, is used in this sense, 
there is no pretence that my honora- 
ble client gave a prejudicated opinion 
in the case of Fries ; for it is not 
alledged that the opinion given, was 
not strictly legal and correct. Nei- 
ther Mr. Lewis nor Mr. Dallas 
have ever attempted to hazard their 
characters by suggesting the contra- 
ry, nor have the honorable managers 
taken that ground ; they do not 
contest its propriety. Should they 
iatueir reply, 1 shall cheerfully rest 
that quest if m upon the well known 
legal al^ilities of Judges Iredell, 
Paterson, my honorable client, the 
associate judges, who concurred with 
them, and the legal knowledge of 
this honorable court. 

Bmtif by a prejudicated opinion, 
is meant) that the judge, from his 
peatkgal knowledge^ and^famiUar 



acquaintance with the law*, as rela-' 
tive to the doctrine of treason, par- / 
ticularly levying war against the 
United States, had formed a clear 
decided opinion that the facts stated 
in the indictment against Fries, if 

trovedy a^laid, amounted to treason^ 
will readily allow that I have no 
doubt my honorable client had thus 

Erejudicated the law, not only before- 
ries was brought to trial, but before 
he had committed the treason for 
which he was tried* But if this 
manner of prejudicating law, is 
thought improper, nay, crimi!)al, 
in a judge, a prejudication, ^hich 
is nothing more than ^n eminent 
and correct knowledge of the law^ 
why I pray are gentlemen of great 
talents, and high legal attainments, 
sought for in your appointments of 
judges ? how. Sir are they to free 
themselves from this obnoxious pre- 
judication of the law, and acquiref 
the contended fitness for the trial of 
a cause, but by forgetting all that 
legal knowledge, which had been a 
principal inducement to their ap- 
pointment ? If I understand the 
gentlemen, to gratify their ideas, 
we ought to have judges, who, when 
they take their seats on .the bench to 
preside at the trial of a criminal, 
should not have one single legal 
idea relative to the offence about to 
be tried, but should have their 
minds exactly in that state, in 
which, some ingenious metaphysi- 
cians tell us, the human soul is, 
when first united to the body, like a 
pure unsullied sheet of white paper, 
ready to receive any impressions, 
which may be madie upon it. 

Well, be it so, and let us consider 
the trial of Fries as if it had been: 
conducted on that principle. The 
judges, with their minds like thi^- 
white sheet of paper, were to sit 
still , and suffer the»€ounsel to scrawl 
thereon whatever <;haracters they 
ldiea«cd,««^t» Mot and i^ blurr it^ 
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mn&\ they were perfeetly satisfied. 
After tliis ceremony, tiie judges, 
cscamining the impressions thus 
made upon the antecedent clear 
sheet, were from these, and these 
only, to form their opinion of the 
law. And this opinion, having 
becfn thus formed from nothing but 
what occurred during the trial, and 
after the jury were sworn, would 
not be called a prejudicated opinion, 
and therefore I presume would be 
perfectly satisfactory to the honora- 
ble managers. So far we should 
have done very well as it related to 
the trial of Fries. But next day 
another criminal is to be tried for a 
similar offence ; Messrs. Lewis and 
Dallas are not his defenders. Get- 
man has selected Mr. Tilghman for 
his counsel. How, I pray you, are 
the judges to be qualified to preside 
with propriety in this trial ? yester- 
day they gave a solemn determina- 
tion in Fries case upon the samt 
question of law which now must 
eome forward in the caseof Getman. 
Mr. Tilghman was not then heard. 
The opinion, then given, is, as to 
Mr^ Tilghman and his client^ as 
much a prejudicated opinion, an 
opinion as contaminating to the 
l\and of a lawyer to receive, and as 
highly criminal' for a court to give, 
as was the opinion given by my bon«^ 
arable client. What can be done ? 
the minds of the judges are na lon^^ 
Ber a pure unsullied sheet of paper. 
lesterdayj in the trial of Fries, they 
had been scrawled upon and sullied 
hy Lewis and Dallas ; the impressions 
%p\\ remain. I, Sir, can thmk of no 
remedy in this difficulty, except that 
the judges should be supplied with 
a reasonable quantity of India rub* 
ber^ox something which shall answer 
in its place, with which they mi^ht 
wipe off and erase every impression 
which had been made the day before 
b^ Lewis and Dallas, during the 
t{i|l of f ricfu Aa4 t^m wqi tm^ 



take thdr seats t>n the bencK, for 
the trial of Getman, with mindi 
again like clean sheets of white pa^' 
per, ready to be again scrawled over, 
again to be blotted and blurred, at 
the pleasure of Mr. Tilghman, and 
from these scrawls, blots and blurrs, 
and from these alone^ to take th^r 
impressions as to the law, and form 
their decision as to Getman*s case, 
nvithout regarding, or even remem* 
bering the decision they had givea 
the day before. And in this man- 
ner to proceed in every case that 
might come before them successive- 
ly in their judicial capacity ! 

Iff ^"^t judges are to be censii^ed 
for possessing legal talents« for be* 
ing correctly acquainted with the 
law in criminal cases, and for not 
suffering themselves to be insulte<i^ 
and the public time wasted, by beinff 
obliged to hear arguments of counsel 
upon questions which have been re*  
peatedly decided, and 6n which they 
have no doubt ; I pray you let not 
our courts of justice be disgraced, 
nor gentlemen of legal talents and 
abilities be degraded by pladng 
them on the Dench under such 
humiliating circumstances ! but 
let us go to the corn-fields, to 
the tobacco plantations, and there 
take our judges from the plough, 
and the hoe. We shall there £nd 
men enough possessed of what seems 
to be thought, the first requisite of' 
a judge, a total ignorance of thte 
law ! That degradation^ which na 
gentleman of merit and abilities 
could endure, they v)ill notfeeL 

In reply to an observation made 
by my very respectable colleague 
who opened our defence, and which 
I have endeavored to enforce, ** that» 
if the opinion given by the court was 
correct. Fries could receive no injurjr 
thereby, though Messrs. Lewis and 
Dallas had not been suffered to argue 
against that opinion, because the 
o^iuioa augh^ iioiwithsAwdtOfi^ t% 
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lute beeii (he same* One of the 
honorable managers bath said^that 
haid Judge Chase sentenced Fries to 
death without the verdict of a jury ; 
had he decided the fact as well as 
Uie law ; and he says he might 
have done the one with as much 
propriety as the other, it might, 
nave been urged in the same man- 
ner in defence of the judge, ** that it 
was d£ no consequence to Fries^ for 
the fact being clearly against him, 
had he been tried by a jury, the jury 
must have found him guilty, and 
then the judge must have done what 
he did, sentence him to death." 

This argument is totally fallaci- 
e\]s. By the constitution and the 
laws of the United States, the crimi- 
nal has a right to demand that the 
fach shall be decided by a jurv. 
This the court cannot refuse if the 
criminal requires it. Was a judge 
to refuse the criminal the trial of 
the fact by a jury, he would violate a 
well known legal and constitutional 
n^lit of the criminal. But as the 
cnminal has a right that the jury 
should determine questions of fact, 
so do the prindples of jurispru- 
^nce equally declare it to be the 
fight of the court to decide questions 
of law ; and the constitution in no 
part, contravenes this right ; it no 
where says that the judges must be 
ignorant of the law, and take their 
impressions from the counsel of the 
criminal 9 or that it is the right of 
counsel to be heard where the court 
has no doubt of the law, or to argue 
to the jury that the law is contrary 
to the direction of the court, or that 
the jury should have a right to de- 
cide the law contrary to such direc- 
tion. Hence, therefore, there is this 
great distinction between the two 
cases ; in the first the court only 
esercise tbcir own rifjhts, infringing 
no right of the criminal ; while in 
the last, the court would act in di- 
rect viplation of his well known 



legal and eotistitutionat rights* 
But though the criminal has the 
constitutional right to have all facts 
decided by a jury, he may wave this 
right, in which case the court may 
pass sentence without the interven- 
tion of a jury, as where the crimi* 
nal demurs to the indictment, and > 
rests upon his demurrer, or where 
he pleads guilty, in which cases, the 
court, without the iiitervention of a 
jury, proceed to'pass sentence accord- 
ing to law, and the nature of the 
ofPence. 

In the opening of our defence, it 
has also been urged, that if there 
was any impropriety in the conduct 
of the court, respecting the trial of 
Fries, on the first day, it was amply 
compensated for by the conduct of 
the court on the second day, in 
having called in the written opinions^ 
and the copies which h^ been 
taken; and giving the counsel liberty 
to proceed in such manner as they 
should think proper. 

In answer to this the honorable 
managers have replied, that it was 
then too late. The mischief, that ., 
had been done the first day, was 
irretrievable ; the sin, that day 
committed, was inexpiable : Nay. 
one of the managers has told us» 
that the excuse is as absurd, as 
would be the excuse of a person, 
who, having thrown a firebrand 
into combustible^, and set the whole ' 
neighbourhood in a blaze, should 
attempt to excuse himself by saying 
*^ he had again got into his posses-* 
sion, and extinguished the brandy 
with which he had enkindled the fire, 
although the conflagration was still 
extendmg, and consuming eve^y 
thing before it ;"— -a most happy 
simile. 

But let us examine '"wherein was 
the mischief so irretrievable*-the 
sin, so inexpiable ? neither more 
nor less, than in this, that, as the 
written opinion only contaiaed thc^ 
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impressions on the minds of the 
judges, the destructioa of4.hat writ-* 
ten opinion would not prevent the 
same impressions remaining on their 
minds ; and those impressions would 
be as difficult, to remove, after, the 
opinions were called in, as before. 
*Tis all very true ; but how came 
thfi^judi^es to have on their minds 
thobe impressions, NjOtfrom hav- 
ing committed them to paper, but 
from their correct knowledge of the 
law* And how were those impres* 
fiions to be removed? certainly by 
no means, unless that correct know- 
ledge of the law could also be re- 
moved. To accomplish which, I 
.know of no means that could be 
used, un1es<; the judges could have 
been supplied with a quantity of our 
India rubber^ or with a few barrels 
of the waters of Lethe, with the one 
to rub out and eiTace from tlieir 
minds all their legal knowledge, or 
by copious draughts of the other, to 
wash It away. But, Sir, / have not 
\|nade, nor shall I make any use of the 
proceedings of the second day as an 
i^xcuse for any impropriety .of the 
court on the first ; I only consider 
them as incontestible proofs, that 
the court had no other object in 
view, on either of those days, than 
conscientiously to discharge their 
duty, by jijiving Fries a fair and 
injpartial trial, that if he was guilty 
he might be piwiished— if innocent, 
acquitted. I deny that the court 
was guilty on the first day, of any 
impropriety ; I take higher ground, 
and haveconteaded, and do contend, 
that the conduct of the court on the 
jfirst day, was correct and proper, 
.and during the whole trial I find 
nothing improper in their conduct, 
except their almost humiliatihgly 
soliciting the counsel of JFries to do 
their duty, instead of committing 
them to gaol for the impropriety of 
their condua, which the court 
ought tp liaFe done j bat even ia 



this, the court* has nffotded Uie 
;Btrongest proof of their dolicitiKle 
that Fries should have every legal 
and constitutional benefit of counsel 
at his trial. 

Reflect, also, that at the time when 
Mr. Lewis thus contemptuousljr 
dashed from his pun hand the'coni- 
tamifiating opinion, he had not read 
a single word, nor received the lease 
intimation of its contents, nor did 
be know its contents until Ions 
after ; and yet he instantly formed 
the delenuination not to appear fuf 
Fries, and to advise their client noi to 
accept the assignment of any oth^ 
counsel, should, the court o£er it. 
Whence this. conduct ? how did he 
know the opinion was not favour-^ 
able to his client ? his coiiscieuce 
told him it was not. His own 

treat legal knowledge confinped to 
im the truth. He well. knew the 
law ; he was acquainted with th^ 
correct decisions which had bk^n 
before given. He weljknrw tb« 
great legal knowledge of the j»dg:e^ 
who on this .occasion presided j he 
was certain my honorable client coijld 
not but concur with his brethrenu 
.He acknowledges they had no hj^pe 
to change the opinion of the court, 
and that they had not thf vanity to 
suppose the jury would,. pnd($r their 
influence, decide the. law contrary to 
what the court should direct; ibeie* 
fore that . they had no hopes of the 
acquittal of their cliefit.by the jury- 
on the trial, whaleve/ services they 
were permitted to reader him ; mnd 
therefore, as the only chance, whLcJi 
they had to save his forfeit life, they 
assumed that line of conduct, whick 
has been disclosed in the evidenoc 
When Mr. Lewis, in giving his te^ 
tiraony, mentioned *• Judge Peteft 
asked us on the nest day whethe^r if the 
court had got into a scrape the fird 
day, the counsel would not let lY^ 
court get out of it." ^*No,^'said Mr. 
Lewi^y ^^ we weredetercained not u> i^ 
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dbem get out of it^ as the only means to which t am feady to acknoWlecIge, af** 
save our client's life," and in the con- ter havihg satisfactorily proved that at 
elusion of his testimony, &e repeated Philadelphia he had not shewn in any 



ihat they were actuated in their con- 
d\ict, from considering it the only 
chance they had to save the life of their 
client, and not from any other motive. 
And Mr. Dallas also observed in his 
testimony, that when the court, on the 
second day pressed them to continue 
their services as council of Fries they 
refused, determined not to depart from 
ihe policy they had adopted, and to 
withdraw, as the most probable means 
of benefiting their client. 

r shall conclude what relates to this 
article by observing, that the conduct 
Df Fries'a counsel to the court, on that 
trial, was such as nothing can excuse. 
It can only bepaSiated by the reflection 
chat for his crimes he was liable to suf- 
fer death. Feelings of humanity and 
compassion, independent of interest, 
might excite in their bosoms an earnest 
anxiety to ^ave his life, this may serve 
to mitigate censure ; but even tliose 
feelings, however amiable, ov.ght not 
to be gratified at tKe exjjense of nation- 
al justice Bor by an endeavor to stamp 
upon judges of uprightness and integri- 
ty tl^ dishonorable charge of partiality 
and oppression. I fear. Sir, I have 
been tedious on this article ; but it will 
6c considered, that, whatever may be 
my awn sentiments of the futilitj' of any 
part of these charges, I cannot deter- 
mine how far this honorable court 
may correspond with me in sentiment. 
Nor can I do otherwise than treat, as 
of consequence, any charge brought 
forward by the honorable house of re- 
presentatives, or not consider it as be- 
ing of importance. 

I will notv, Mr. President, proceed 
todiose articles which arise out of the 
trial ia Virginia ; and I find it stated 
in the beginning of the second article, 
that my honorable client went therfe 



manner whatever a spirit of persecu- 
tion and injustice, but had acted with 
uprightness and integrity ; and that his 
gttatest fault, on that occasion, was, 
that he did not commit the counsel of 
Fries to the public gaol for thelf 1nso« 
lent, their arrogant, their contemptu* 
ous behaviour to the court t and I flat* 
ter myself that I shall be able to shew 
that my honorable client acted with the 
same uprightness and integrity in the 
case of Callendcr as I have shewn he 
acted in the case of Fries. 

1 he second article goes on to charge 
Judge Chase with over-ruling theobjec- 
tion of John Basset, who wished to be 
excused from serving on thojury in 
the trial of Callender, and causing him 
to be swoni, and to serve on the said 
jury, by whose verdict CaUender was 
convicted. 

This article requires a dtscussion of 
the law relating to challenges of jurors 
—and whether Mr. Basset was legal- 
ly sworn on that jury.— And here a- 
gain as well as in th^ case of Fries, I 
meet wiUi the most perfect novelties, 
for except in those trials I never heard 
of jurors, when called to be sworn, ex- 
amined on oath whether they had 
formed ; — or fontied or delivered, or 
whether they had formed and delivycr- 
ed, an opinion on the subject about to 
be tried.— ^A^d here also let me ob- 
serve that there is no j^ist grounds for 
the charge that judge Chase fixjm parti- 
ality administered the oathdiflTerently in 
Cailender's case from the manner in 
which he administered it to the jurors 
in the case of Fries, for Mr. Kawie^ 
referring to his notes taken at the time, 
hath toW us that in the case of Fries, 
one or two of the first jurors were only 
asked whether he had formed an opi- 
nion ; after v/Mch the question was 
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prompted by the same shameful spirit of 'put, whether he had formed or deli- 
persecution and injustice; the truth of vered an opinion, but ultimately the 
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question asked vras, whether thiey had 
formed and delivered an opinion, 
vhich question was put to the greater 
part of the jurors ; so that the interro- 
gatory ultimately fixed upon in the case 
of Fries is the same which was put to 
all the jurors, who were interrogated 
in tlie case of Callender. 

I have, Mr. President been in the 
practice of the law for thirty years. — 
J^cfore the revolution I attended, two 
or three years, the two counties on the 
Eastern Shore of Virginia— Sussex 
county in Delaware — and Somerset 
and Worcesterin Maryland, since the 
revolution I have constandy attended 
the gt'-icral courts on the Western 
and Eastern Shores of Marvland, and 
the civil and criminal courts of Balti- 
more count}' — and for about six years 
several other counties in Mar>'land. — 
In the whole course of my practice, I 
have never known a single case either 
civil or criniinql, in which the jurors 
have been, when called to the book, de- 
manded to answer upon oath either of 
the aforesaid questions which the de- 
fendi^nts counsel requested to be put to 
them. 

If either party choose to challenge a 
juror for favor, on account of declara* 
tions made by the juror, the only 
ground for it is that be has used ex- 
pressions shewing hift determination 
to decide for one par^ or the other 
without regard to truth and justice- 
In which case the party makes his ob- 
jection to the particular juror, specify- 
ing die expressions uttered by theju-! 
ror indicative of such improper deter- 
mination, and produces witnesses to 
esablish his objection ; for the juror 
cannot be examined on oath to sub- 
stantiate the charge— '^md, unless by 
motual consi^nt, the objectipa made 
must be decided, not by the court, but 
by Triers^ And the only matter to 
be decided is whether the juror has 
made any declaration, of a design to 
give-a verdict one way or the other, 
whether right or wrong, for if the ju- 



ror made the dedarationB from his 
knowledge of the facts in the case, this 
would be no cause of challenge, nor 
any objection to his being sworn on the 
jury. And as the juror himself against 
whom such objection is made cannot 
be examined on oath, it follows of course 
he cannot be challenged for hawng 
formed an opinion, but only for 
having delivered it, as third per- 
sons cannot know of an opinion being 
formed but by its having been deliver- 
ed. ^ And as I have observed already, 
even the delivery of an opinion is no 
cause of challenge, if it appears to have 
been founded upon the jurors know- 
ledge of facts, and not from partiality 
—inconsequence of this principle of 
law, it can be no objection against a ju- 
ror being sworn, even though, he 
should have the most perfect know- 
ledge of every fact relative to the issue^ 
to try which he is about to be sworn ; 
—on the contrary, the principle reason 
assigned why trials ought to be by ju- 
rors from the vicinage is the presump- 
tion that they will be best acquainted 
with the facts which will be put in is- 
sue for their decision. . 

Suppose a person, summoned as a 
juror to try an indictment for assault 
and batter)' or any other offence, had 
seen the offence committed and per- 
fecdy knew the offender, it would be 
|io cause of challenge against the juror, 
nor could he for that i-eason be reject- 
ed at the trial — on the contnuy the law 
considers him the better qualified to 
serve in that case as a juror in conse« 
quence of that knowledge. If in the 
instance I have put, such jm-yman had 
declared that the criminal had com- 
naitted an assault and battery, and that 
he was determined to find him guilty, 
this declaration being foiuided on the 
knowledge of the juror as to the truth 
of the case would be no ground for 
challenge — ^to support a challenge, the 
juror must shew an intention to act 
partially through favor or msjice. It 
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IS therefore no objection to a person 
serving as a juror because he is also a. 
witness. 

And so far is it from being the case 
that a juryman*s knowledge of the law, 
or his having declared his opinion of 
the law arising in the case to be tried, 
should be a cause of challenge, that, if 
two or more persons are indicted in the 
f5^e indictment for the same offence, 
and one is tried and convicted, a jury- 
man, who served on that trial may be 
sworn on the subsequent trial of the 
other person joined in the indictment, 
and cannot be challenged, although as 
to the law arising in die case he had 
not only declared his opinion, but even 
declared it on oath in the former trial. 
So also, is the case of a judge, whether 
he is to decide the law only, as injury 
trials, or the law and fact both, as here 
in tne case of impeachments; — ^his 
knowledge of the facts in the cause is 
no objection to his acting as a judge, 
and he may be called on to give testimo- 
ny, and yet give his decision In hisj u- 
dicial capacity. — In support of these 
principles in addition to the authori- 
ties adduced by my very respectable 
colleague (Mr. Key) I will 'trouble 
this honorable court with Brookes 
abridgemeift Title, Challenge pL 90, 
where he says, it is a cause of challenge 
to the favor if the juror has declared 
that should he be empanelled he would^ 
give a verdict for the plaintiff. 

This authority shews that a declara* 
tton^ as I have contended, must have 
been made: but I shall now also shew, 
that as I have before stated, the decla- 
ration must be made from motives of 
partiality, that is, from favor or ill-will, 
to the one or the other party. — For 
this puipose I will read 2d Hawkins, 
chap. 43 sec. 28. ** It hath been allowed 
a good cause of challenge on the part of 
the prisoner, that the juror hath declar- 
ed his opinion before-hand,| that the 
party is guilty, or will be hanged, or the 
like. Yet it hath, been adjudged, that ' 



if it sludl appear the juror made such 
declaration from his knowledge of tlie 
cause, and not out of any ill^xvill to the 
party, it is no cause of challenge.' — 
This doctrine is as old as the seventh 
of Henry the sixth ; during whose reign 
it Was determined, that though a juror 
had said twenty times, that if he was 
sworn, he would give his verdict for 
one of the parties, yet if he said thia^ 
from the knowledge which he had of 
the matter i(» dispute and the truth of 
the case, such juror was indij/'ermt ; 
but if he said this from any aifection to 
the party, the juror in that case waa 
favorable^ and thus judge Babington 
directed the Triors ; see Brooke's »• 
brid. Title, Challenge, pi. SS. 

In Viners abridgment 21st voL 
page 266 we faid die same principle re- 
cognized. It is there stated that " if 
a juror says twenty times that he will 
pass for the one party, this is not a 
principle challenge, for it maybe tiiat 
he speaks it for the notice which he has 
of the thing in issue, and not for affec- - 
tioh." — A Decision in the seventli of 
Henry sixths and aiio^er in the twen** 
tieth of the same king are referred to \ 
and the authority from Brooke, Chal* 
lenge, pV 55. before mentioned, is in 
the note introduced with approba* 
tlpn^ 

tn 2d Hawkins Cap. 43 sec. 29, \re^ 
find in confirmation of the positions I 
have tak^n, the law thus declared. **'It 
hath been adjudged to be no good cause 
ofchaUenge, that the juror had found 
other perspqs guilty on the same in* 
dictment, for tji^ indictment is in judg-^ 
ment of law several against each de«^ 
fendent, for every one must be convict- 
ed by particular evidipnpe against him- 
self." The same principle is establish-- 
ed by the decisions in 4th vol. StaJLe 
Trials, pages 141, ^^4 175, (which Jhe 
turned to and read,) 2d vol. State^Tri- 
als255 256,^ also shew that though a 
person is a lyitness in the cause, it is 
no reason he should (u>t serve as a ju<^ 
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ror, and also tha( the knowledge wbkh 
a juror may have of the case to be tried 
by him, is no disqualification — It also 
she'ws how questions of this nature are 
to be tried. 

And to prove that the knowledge of 
. the facts to be decided doth not in any 
degree interfere with the right of a 
judge to decide in the case, and that 
.any member of this honorable court 
might be sworn as a witness and yet 
give his decision in the cause, I will 
read an autliority from State Trials, 
vol. 2d, page 632, where Lord Stafford 
on his trial, puts diis question to the 
court, " if I shall name aify of the house 
of lords as my witnesses, can that ex- 
empt them from being judges" — The 
answer given by the lord high Steward 
was " no my lord, if your lordship has 
any witnesses among my lords here, 
they may well testify for you, and yet 
remain still in the capacity of your 
judges, for my lord of Stafford had a 
^eat many witnesses, who were peers." 
Thus, though in this instance the 
judges had to decide both the law and 
the fact, the knowledge of any one of 
them in no respect formed an objecdon 
to his deciding as a judge. 

I have said also that a juror cannot 

be examined on oath to prove that he 

has made any declaration which would 

be a good cause to challenge him for 

favor. To support this position, I will 

trouble the honorable court with two 

'aiitn-.rities. — The first, from Leach's 

!Edt?:on of Hawkins 2d vol. page 589 in 

[ the ;i',:tj.— In the Text it is mentioned 

^ as a ca'.sc ''>f challenge^ *' that a juror 

^ har'i sLud ti^c prisoner is guilty or will 

^ be »i ii^v^ed or the like, &cc." In the 

roc it is staled that the prisoner shall 

, not t'x^^miDc a juror ccnceming such 

matvji on a voir dire, because it sounds 

in rtpio'.uli. 

The second, from Cooke's case 1 
salk 153, v/here it appears diat Cooke 
being indicted fur high treason, offered 
to ask the jurors when called, in order 



to challenge them, ^^ if they liad not 
said he was guilty, or would be hang- 
ed.** And, by the court ; this is a good 
cause of challenge, but then the pri- 
sioner must prove it by witnesses^ not 
out of the mouth of the juryman* 

With these observations I shall rest 
the question as to what disqualifies a 
juror, and shall proceed to examine 
whether Basset was improperly or il- 
legally sworn upon that jury which 
tried Callender. I have shewn that he 
might not only have formed, but deli- 
vered an opinion respecting the con- 
duct of the criminal, and vet that uh- 
less his declarations tended to prove 
that he did not mean to give a just and 
impartial verdict, but to decide against 
. propriet)' and right, he was competent 
to be sworn on the jur}'. The ques- 
tion which was put to the jurors by the 
court, no law required to be put, nor 
wasany of the jurymen bound by any 
law to answer the question— -and tiie 
judge was perfectly correct, when he 
said, upon the counsel insisting* that 
the indictment should be read to the 
jurors, and that they should then be 
asked if they had formed or decla- 
red an opinion as to the charge in the 
indictment, that the court had al- 
ready indulged them beyond whattfaey 
were entided to by law. 

But to proceed widi Basset. — What 
was his situation i He expressed no 
wish to be excused, provided tfiere 
. would be no impropriety in his be* 
ing sworn, but from a delicate soru* 
pie he informed the court, that he 
had seen in the news-papers, extriicts 
said to be taken from The project 
before us ; that he had no knoiv- 
. ledge whether they were truly extracu 
ed, but if they were, and the context 
did not explain away the apparent 
meaning of the extracts, he had made 
up his opinion unequivocally that th^r 
author came within the provisions of 
the sedition law* But let us. suj^iose 
.that Mr. Basset had actually seen and 
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read The prospect befcrc us, aud had 
Sound the extracts fairly taken from it, 
*and had formed and declared his opi- 
nion, that it was a publication which 
\ came widiin the sedition law ; — ^aa to 
Callender, it would have amounted to 
no more than this, that if he was the 
author or publisher, and could not 
prm-e the truth of his charges, and had 
published them maliciously, to de(ame 
the President of the United States, he 
ought to be punished. And what hon- 
est man ever thought differently ? — 
None, whom I ever heard speak of the 
book* Whether the extracts he had ' 
seen agreed with the contents of the 
book — ^w^hether the context supported 
the apparent meaning — ^whether the 
charges were' true— Airhether Callander 
was the author or publisher — and if so, 
whether he wrote or published them 
maliciously to defame, &c. were sub- 
jects of which Mf. Basset was igno- 
innt, and on which he had declared no 
opinion. On these questions he was 
at liberty freely to decide according as 
die evidence in the case should justify 
him* 

But it is said, this opinion formed, 
and declaration made, was improper, 
because they say the criminal ought to 
have the law and the fact both decided 
ly the jury; and a juror should have 
his opinion as little made up ont^e law 
as on the fact. Hence then, we are to 
infer, that as want of knowledge of the 
law is the best qualification for a judge, 
so the ignorance of the law is the best 
qualification kr a juror : and yet we 
are told, that ar juror has a constitu- 
tional right to determine the law, and 
4hat too, in defiance of the opinion of 
the court ! Thus, it seems, the more 
ignorant they are, the greater our se- 
cctri^ for obtaining a just decision ! I 
admit, the greater their ignorance, the 
better 'will they be qualified for taking 
what is contended to be the ^u^ impres- 
sion from the exercise of what we are 
toliisxhc constitutional ri^totcounsdl 



But ill this case, as appears from the 
testimony, there were others beside 
Callender concerned in prindng and 
publishing The prospect before us ; 
suppose some other person, for instance 
Mr. Rind had also been indicted,— 4hat 
on the trial of Rind Mr. Basset had 
served as a juror, and ' had found him 
guilty ; — that Callender hadafterwards 
been brought to trial, and Mr. Basset ' 
had been called as a juror, he could 
not be set aside according to the au- 
thorities I have produced, although in 
thb case of Rind he had, and that on 
oath, declared his opinion of the law. 

Mr. Basset, although being possess- 
ed of a liberal fortune, he doth not now 
practice, was bred to the law ; his 'le- 
gal knowledge was such that he could 
not doubt but that such publications as 
The prospect before us came under 
the provisions of the sedition law#— : 
And it is, for this reason, that the 
managers contend he ought not to 
have been sworn. .Yes sir, this very 
knowledge of the law which- rendered 
him a more proper character to serve 
on the jury, is by the honorable mana- 
gers insisted on as what ought to hav^ 
been his disqualification ! And yet they 
contend that the jury have the uncon- 
trolable right to decide upon the law ! 

Suppose Mr. President, a person 
to be mdicted for an assault and battery 
—or for burglary — ^if any person should 
be summoned on the jury, who had sa 
much common sense and general in* 
formation as to know that the man who 
comes behind the back of another and 
knocks him down isguilty of an assault 
and battery, he would be ui^t to serve ^ 
as a Juror in the first case;— or to 
know that if a man breaks into a dwell- 
inghousein the night time and steals 
therefrom, such offender is guilty of 
burglary, he would be equally unfit in 
the last case. 

Hence then it follows, that in the opi- 
nion of the honorable managers, that as 
judges ought to have no previous 
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knowledge of the law relative to cases 
which are to be tried before them ;-^so 
also, jurors ought not to have any 
knowledge of what is the law, in cases 
to be tried before them ; and that if 
any juror with such legal knowledge 
sliould be summoned he ought not to 
be admitted to serve, unless indeed he 
can be rendered properly qualified by 
the apphcation of the India Rubber ^ or 
by the use of the Lethean waters^ by the 
one mode or the other to be reduc- 
ed to that happy state of ignorance 
thought by the managers to be the ed- 
^ sential requisite of a juror. 

I would before I conclude this sub^ 
ject, remark upon an observation made 
by one of the. hoYiorable managers, 
(Mr- Campbell) he has charged judge 
Chase with having caused Mr. Basset 
to be sworn as one of the jury for the 
very purpose of convicting Callender,* 
from his knowledge of Basse t*s political, 
principles. 

My worthy colleague (Mr. Key) has 
with great strength of argument shewn 
that judge Chase could not from the 
factg proved, be otherwise than a 
strang;f r both to the person and to the 
political principles of Mr. Basset. But 
I am aware that in reply it will be said 
the declaration Mr. Basset made in 
court shewed what were his political 
sentiments. — He only there declared 
that The prospect before us, if the ex- 
tracts he had seen were justified by the 

^ book was a seditious publication 

This could be no proof that he was a 
federalist. — I never knew a gendeman 
of any political principles that did not 
uniformly declare, that if the sedition 
l:\w was constitutional, that publication 
wtts clearly within the provisions of 
the law. Even his counsel have declar- 
ed that they did not appear on his ac- 
«:ount, that they despised the wretch, 
and considered him as a disgrace to 
$ociet5\— They havedeclared they had 
no hopes of saving him unless by ^ 
fistablishhig the unconstitutionadity of 
tiiat law* 



But even had judge Chase known 
the political principles of Mr. Basset, 
to have been federal, it would not have 
justified him in excusing him from be«* 
ing sworn — Nor would he have been 
justified in setting aside a juror because 
he was a republican, unless there had 
been in each case some other legal ob- ' 
jection. There is tio distinction be- 
tween the two cases — the political prin- 
ciples of a man is not the test of his fit- 
ness to serve as a juror. - If Mr. Bas- 
set had been exempted from being on 
the jury in consequence of the scruples 
he suggested, the court must have ex- 
empted all who should make similar 
excuses, or they wouldhave given just 
cause for complaint. It was the du- 
ty of the court todirect thojurors to be 
sworn as they were called, against whom 
there was no legal objecdon — I flatter 
myself I have sufficiently shewn that 
against Basset jhere was no s^ch ob* 
jection — that the judge was not only 
fiee from impropriety in directing him 
to be sworn, but that his conduct 
would have been censurable had he 
acted otherwise ; and here, sir, I con- 
clude my observations upon the second 
article of impeachment. 

I now come, Mr. President, to the 
third article, wherein my honorable 
client is criminally charged for the re* 
jection of the evidence proposed to be 
derived from Col. John Taylor. 

In this part of the case the facts arc 
admitted. The next question of law, 
therefore, which presents itself for dis- 
cussion, is whether or not CoL TavloPs 
evidence ought to have been received^ 
or was properly rejected. Here again 
I must observe that "the honorable ma- 
nagers to support their charge, resort 
to principles which are to me,* to the 
last degree, strange and novel. — Vie, 
are told that the court has no right to 
order qjiestions which are meant to be 
put to a witness, to be reduced to writ- 
ing. Nay, that the court have no right 
to know what evidence is meant to be 
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given bjr the witness, pr its connexion 
with other testimony, or its bearing on 
^ the cause, but to receive it drop by 
drop, as the counsel think proper to 
deal it out. In answer to these extra- 
ordinary ideas which we have had thus 
introduced, I must be permitted to as- 
sert, that the court have, in my opi- 
nion, an undoubted right to require of 
the counsel that they should open their 
case, explain the nature of the evidence 
' meant to be given, and on the produc- 
tion of a witness, state what they ex- 
pect to prove by such witness. In the 
course of my practice it has been the 
usual method of proceeding for counsel 
to conduct themselves in this manner 
— And on this subject, M'Nally, in his 
rules of evidence, page 14, expressly 
fays it down as a rwfe, " that counsel 
ought not to call a witness without 
first opening to the court the nature of 
the evidence they intend to examine to» 
This has been often solemnly adjudged^ 
though not strictly adhered to in praC" 
ticrJ* And in page second he gives 
us as ihejfrst nde, *' that no evidence 
ought to be admitted to any point but 
that on which the issue is ^ined. ' 
But how is a court to prevent, and it is 
only the court which can prevent, evi- 
dence being admitted which Is not per- 
tinent to the point on which the issue is 
joined', unless Uiey are first informed 
what evidence is meant to be given? 
It is then upon the authority of JVPNal- 
Iv established, that the court have the 
legal right to know what counsel mean 
to prove by a witness-— and having 
that rights they may exercise it when- 
cverin their di^crption they may think 
it necessary. •' 

To determine, therefore, whether 
they acted correctly in rejecting the tes- 
timony of Col. Taylor, let us examine 
•what testimony they, hoped "to obtain 
from him ; and ^r this purpose, what 
were the questions proposed to he put 
to him. I'hey were, 

1st — Did you ever hear Jno. Adams 



express any sentiments favorable to 
monarchy, qr aristocracy, and what 
were thty ? 

2d — Did you ever hear Mr. Adams, 
while Vice-President, express his dis* 
approbation of the funding system ? 

S' — Do you know whether Mr. A- 
dams did not, in the year 1794, vote 
against the sequestration of British 
debts, and also against the bill for sus- 
pending intercourse with Great Bri- 
tain ? 

Col. Taylor's testimony was offered 
as being relevant only to one set of 
words staled in the two counts of the 
indictment, to wit, " He (meaning the 
said President of the United States) 
was a professed aristocrat. He (mean- 
ing the President of the United States) 
had proved faithful and serviceable to 
the British interest ; (inuendo) against 
#he interest and welfare of the United 
States." 

Need I state to this honorable court, 
that words, which do not in them- 
selves, or on the face of them, purport ' 
any thing criminal, cannot be made so, 
or considered as libellous, but by lay- 
in^m innuendo giving them a criminal 
meaning, without which they would be 
innocent, — and also that the criminal' 
meaning laid in the innuendo must be 
stricdy proved. 

Let us now examine the set of words 
to which Col. Taylor*s evidence was 
meant to apply, they were without any 
innuendo, as follows, " He was a pro- 
fessed aristocrat, he had proved faithful 
tod serviceable to the British interest." 

This sentence consists of two sepa- 
rate distinct clauses or parts ; the first,' 
tha^ y he was a professed aristocrat" — 
The second, that " he had proved 
faitliful and .eerviceable to the British 
interest." - I ask this honorable court 
if either oi^ these chuises cr parts, of 
tliemselvcs,^ and without an innuendo, 
caiTv with them ary charge di crinu- 
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Ttality, or any thing libellous ? To say 
-that a mati is an aristoctat, a democrat, 
or a republican, is not of itself charging 
the 'person with any thing criminal, nor 
is it slanderous, unless indeed the 
charge is accompanied with an innuen- 
do, stating that by the epithet so used^ 
something very bad was intended ; and 
that government would indeed merit 
contempt in which a person should be 
punished upon such a charge* So also, 
to say that a man had been faithful and 
serviceable to the Briush interest 
charges him with nothing criminal, and 
therefore cannot be slanderous, because 
the British and tjie American interest 
in many instances have been and may 
be the'same. 

There may be a variety of instances 
in which the interest of t\ro nations may 
concur. There have been many in 
which the interest of America and of 
Britain did concur ; many also in which 
the interest of America and France 
have combined. In the first instance 
a man may have been faithful and ser- 
viceable xo Britain ; in the other to 
France, without the violation of any 
duty to the United States, without hav- 
ing been gSilty of the least criminalit)\ 
The sentence then taken altogether 
connecting the two clauses, do not of 
themselves import any thing criminal, 
and consequently is not slanderous, if it 
remained without any innuendo, ; and 
if it was free from an innuendo being 
not slanderous, would not require any 
evidence relative thereto — Nay, it 
would be no part of the charge put in 
issue, for in legal construction it is on- 
ly such part of the publication stated in 
an indictment which is slanderous that 
is the point in issue. 

I will now, sir, read that part of the 
indictment, in connection with the in- 
nuendo. *' He (meaning the President 
of the United States) was a professed 
aristocrat." Here therq being no innu- 
endo, this clause or part of the sentence 
remains in its primitive innoccncy ;— 



** He (meaning the President of tlie 
United States) had proved faidiful and 
serviceable to Great Britain." Th's 
of itself, as I have observed, is perfect- 
ly innocent ; but here comes the innu- 
endo with its sting in its tail — ^^* Innu- 
endo, against the interest and welfai^e 
of the United States of America." 
Thus it was only the latter clause In 
the sentence that was presented as be- 
ing libellous ; and how was that part of 
the sentence to be justified? By -hev.- 
ing that the President had, in the high 
station he had occupied prostitute^ his 
character by sacrificing the interest of 
the United States to the intei*est of 
Great Britain. And how was this jus- 
tification to be proved ? Not by any an- 
swer Mr. Taylor could give to the^r*/ 
question, for that as far as his answer 
could have relation, could only relate 
to the first clause ; but that clause be- 
ing of itself inoffensive, and not made 
criminal by any innuendo, was no part 
of the criminal charge in issue ^ but was 
merely introduced as being part of a 
sentence, the latter clause of which was 
only charged to be criminal- Any 
evidence from Col. Taylor as to the 
first clause was therefore totally irrele- 
vant, as not going to the point in is*ue, 
and as only going to prove, the truth of 
what was neidier stated nor relied on 
as being criminal ; and therefore was 
properly rejected by the court. 

As to the second question, to wit, 
** Whether Mr. Adams, while Vice- 
President, had expressed his disappro- 
bation of the funding system?" The 
question could not be in any degree re- 
levaiijt to the one or the other clause in 
the sentence — Whether Mr. Adams 
expressed his disapprobation while he 
was Vice-President, of the funding 
system, or not, could in no respect go 
to prove or disprove his being a pro- 
fessed aiistocrat, or his having sacri- 
ficed the interest of the United States 
to the interest of Great Britain. The 
court therefore considering this ques- 
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^on totafly irrelevant to the " point in 
issue^" did as was their duty to do, rficy 
refused to suffer it to be put ito the wit- 

So much for the two first questions. 
Wt now come to the third, respecting 
the votes of Mr. Adams, when Vice- 
President, against the bill for the se- 
questration of British debts, and. the 
bill for. suspending intercourse with 
Great Britain. For the conduct of my 
honorable client in refusing to permit 
this question to be put to col. Taylor, 
two reasons may be assigned ; the firsts 
that if the fact was as stated, it could 
not be proved by col- Taylor. The 
second, that if the fact was established, 
it would be totally immaterial to the is- 
sue : — Col. Taylor's evidence was not 
the best which the nature of the case 
admitted. I will not say that the tra- 
verser, in order to prove this vote, was 
Under the necessity of procuring a copy 
from the journal of the senate, proper- 
ly authenticated by their clerk, but he 
certainly ought at least to have pro- 
duced a printed copy of tlie votes and 
proceedings of the senate as published 
hy them. One thing at least is certain, 
that the traverser could not con&istent- 
ly with ndes of law, give parole evi- 
dence to establish the vote of Mr. A- 
dams, and therefore that col. Taylor 
could not be legally examined on that 
subject. But I win go further in de- 
fence of my client, and will say, that if 
they had had the best possible evi- 
dence of the fact ; if they had had an 
attested copy from the records of the 
senate , the judge wolild have depart- 
ed from his duty if he had permitted 
tile evidence which was wished to have 
been obtained from col. Taylor, to have 
been given to the jury. Ought any 
evidence to be given to a jury which is 
not proper and pertinent to prove the 
S^t^ in issue^ or to prove some fact 
from which the fact in issue ougfit \t>- 
Saily to be inferred — evidence not i-c- 

E 



levant to the point before the court and 
jury ?— Was not, as to diis part of the 
charge, the fact in issue, whether Mr, 
Adams had swerved from his duty 
by intentionidly prostrating the intertiit 
and welfare of his countrv to the inter- 
est and welfare of Cireat. Britain?— 
Should not a charge of so atrocious a 
nature be proved by some direct act of 
this criminal sacrifice of the interests of 
the United States to the interest of 
Great Britain, or by proof of some 
otlier act from which such criminal sa» 
crifice must and ought on principles of 
law to be clearly and necesiiarily in- 
feircd? And what was the proof pro- 
posed to be offered for this purpose ? 
That upon the question whether Bri- 
tish debts should be sequestered, and 
whether our intercourse with Great 
Britain should be suspended, after full 
discussion one half the members of the 
senate voted in favor of those measures, 
and one half of the senate against them 
— And that in tliis situation Mr. A- 
dams dunking the measure of too ha- 
zardous a nature, and one which might 
involve oiu- country in a war, did not 
choose to take upon himself so great a 
responsibility as to give his casting 
voice in the affirmative. 

I have, Mr. President, neither time 
nor inclination to enter into a discussi- 
on of either the propriety or policy of 
those measures, but I have no hesita- 
tion to express my belief, that the hon- 
orable members who voted for or a- 
gainst those measures, were equally 
actuated by the same purity of motive. 
That those who voted on the one side 
or the other acted from the sincerest do- 
sire to promote what they respectively 
considered die best interests of their 
country. 

Shall, then, the rejection of the e\'i- 
dence tiiat Mr. Adaiiis, on a measure 
xnfieri^ on which the senate was equal- 
ly divided, gave his casting vote with 
die senators whose political sentiments 
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accorded with the then majority i an^ 
which evidence, if admitted, would 
have proved nothing, be considered as 
a ground of impeachment ! I say evi- 
dence, which, if admitted, would have 
proved nothing ; for that act of Mr. 
Adams certainly would not have prov- 
ed that he had corruptly and wickedly 
sacrificed the interest and welfare of 
the United States to Great Britain ; nor 
v^rould it have provtfd any thing, r from 
which such sacrifice ought legally and - 
necessarily to be inferred. Where is 
the man who would dare to sav, that 
the members of the senate who voted 
for or against the bill for sequestration 
of British debis, and the suspension of 
our intercourse with Great Britain, act- 
ed from corrupt motives ? Is there a 
member of this honorable court, who 
bdievcs that tlie senators who voted 
against those measures were actuated 
* by a desire to promote the interest of 
Great Britain at the expence of their 
own countr\'^ ? . Or that those who vot- 
cd in favor of those measures were ac- 
tuated by a desire to promote the inter- 
est of France at the same expense ? The 
heart of everv member of this honora- 
bte court, I am confident, revolts at 
thfe idea ! Ought then any judge to have 
suffered this adt of Mr. Adams to have 
been offered to a jurj^ as evidence di- 
recdy to establish that he had wicked- 
ly and corruptly preferred the interest 
and welfare of Great Britain to diat of 
the United States, or as evidence from 
which the jury ought, upon legal prin- 
ciples, necessarily to infer that he had 
thus acted. 

The judge who would have permit- 
ted such evidence to have been given 
for such purpose, in my opinion, ought 
much rather to be impeached for his 
conduct, than the judge who should re- 
ject it. 

It is the sole province of the court to 
determine what evidence shall go to the 
jury, either as proper, direcdy to prove 
tlie fact in issue, or to prove any facts 



from which that fact ought to be inferred. 
The court arc the sole judges of th^ 
competency and admissibility of the 
ev,idence — the competency depends up^ 
on its legality ; the admissibility upon 
its relevancy to the^juestion in issue— . 
If illegal, it is their duty to reject it; 
but though legal in its nature, yet if not 
relevant to the point in issue, it ought 
equally to be rejected ; because its pro- 
duction only wastes time, and has a ten- 
dency to mislead the jury. 

The right of the court to decide what 
evidence shall go to tlie jury I never 
heard questioned till in tlie course of 
this triid. The honorable managers 
appear disposed to advocate a different 
doctrine, and as diey claim the right 
that the jury should decide the issue 
without regarding the opinion of the 
court as to the law, so thev seem to 
think that the court ought not to re- 
strict the evidence to the jury — And 
hence they have expressed some indig- 
nation against my honorable client, be- 
cause when he told the counsel in Fries 
case, that they might go on as they 
pleased, but still subject to the direc- 
tion of the court as to what evidence 
they might offer: — On that occasion 
they exclaimed — " The court took up- 
on themselves to decide what evidence 
should go to the jury I But perhaps that 
evidence which might have been reject, 
cd might have influenced the decision of 
thejur) , & as the jury have a right to de- 
cide the law, uncontroled by the court, 
they ought to have before them all that 
evidence which might possibly influence 
their decision !" Charmio g docm ne ! 
Thus the jury are not only to decltfe 
the law on the issue, but likewise all 
questions of law which arise upon the 
proceedings in the cause and upon the 
evidence that is to be admitted. The 
honorable managersseem to forget that 
it is only in consequence of the right of 
the jury to give a general verdict that 
they get incidentally iht power of de- 
ciding the law in any case, but that this 



2or 



cannot m any inani\cr enable them, ei- 
ther as to power or right, to have any 
control over the court in any collateral 
questions.-— -The maddest enthusiast 
that ever yet advocated the rights of 
jurors, has never questioned the right 
of the court to determine upon the com- 
petency and admissibility of evidence. 
Such being the law, it was the duty of 
Judge Chase, when the ques^on meant 
to be established was, that Mr. Adams 
wickedly and corruptly sacrificed the 
interest of the United States to Great 
Britain contrary to his duty, to prevent 
the vote of Mr. Adams on that occa- 
sion being given in evidence to the jury, 
.either as pr^er direcdy to prove the 
fact, or from which they ought neces- 
sarily to infer it. And I again repeat, 
if he had suffered such evidence to have 
been given to them as proper and rele- 
vant, he would have been much more 
deserving of impeachment 

I have stated that there is two ways 
of proving the issue— either by directly 
proving ^tfoct in issue, or by proving 
some fact from which the fact in. issue 
ought legally to be inferred ; and that 
in the one case and the other the court 
are the judges as to the cpmpetency 
^d the admissibility of the testimony. 
But I go further, it is the court who 
have a right to determine whether or 
not the fact in issue atight to be inferred 
from a fact proved, or what fact, being 
proved, will justify ajur>^ in inferring 
and accordingly finding the fact in is- 
sue, I will, Sir, explain my meaning 
— ^The question in issue is a grant or 
no grant of a tract of land ; the grant is 
the fact to be established ; no grant can 
be produced, but evidence is given of 
possession for a great length— -a regular 
transferrence of the property as having 
been granted — payment of rents to the 
successors of the supposed grantor, &c, 
the court not only determine what tes- 
timony is proper to establish these 
facts, but they direct the jury that if 
they believe the evidence, they then 



ouglit to find that a grant had been giv- 
en. On this point I refer to Cowper, 
page 112, and 12 Coke 2. So, Sir, if 
in an action of indebitatiis assimipsk for 
money due, tne defendant pleads the 
act ofjimitation, and the plaintiff re- 
plies a promfse to pay within three 
years — If on the trial cf the cause the. 
plaintiff proves an acknowkdgmejit of 
the debt within the limited time, the 
court will instruct the jury, that if they 
believe that fact, they ought to find 
from it, as being sufficient evidence for 
the purpose, the fact in issue, that he 
did promise to pay . Yet if the jury was 
to find a special verdict, stating that 
within three years the defendant had 
acknowledged the debt, the court could 
not give judgement, but mus^ order a 
venire facias de novo; because the jury 
would not have found the fact in issue^ 
but only a fact which was, as evidence^ 
Sufficient to have justified them to have 
found by their verdict that the defend- 
ant did assume* Again, in the case 
before supposed, evidence was given to 
the jury diat the defendant had ac- 
knowledged the debt as aforesaid, the 
covut would instruct the jury that upoa 
that evidence they ought to find the de- 
fendant had promised, and if the jury 
did not give their verdict for the plain- 
tiff, the court would grant a new trial. 
So, Sir, in an action of trover and con- 
version—If it was proved that the de- 
fendant had the thing in possession for 
the conversion of which the suit was 
brought, and evidence is given that the 
plaintiff demanded the article from the 
defendant, and that he refused to deIi-> 
ver it, though this is not itself a conver- 
sion, and if the jury was to find a spe- 
cial verdict stating these facts, thexourt 
could not give judgement, yet the court ' 
would direct the jury that upon such 
fact being proved, they oughht to find, 
the fact in issue, to wit, the conversion, 
and if the jury was not to find for the 
plaintiff the court would grant anew 
triaL — Agsun, in the case of aa actions 
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brought to recover money and the sta- 
tute of limitation pleaded — ^if the de- 
fendant acknowledges the justice of the 
debt, but at the same time absolutely 
and unequivocally declares that he ne- 
ver will pay any part of it, die court 
would instruct the jury that upon such 
evidence they j;ould not find for the 
plainilfF, for that the acknowledgment 
of the debt being only presumptive evi- 
dence of a promise to pay it, that pre- 
sumption was taken away when ac- 
knowledgment was accompanied with 
a direct unequivocal declaration that h€ 
never would pay any part of it- So in 
the case of troVer and conversion, if 
the thing in question was large, heavy 
and unweildy as a large piece of ms^o- 
gan^ or other timber, and when the de- 
livery of it was demanded, die defend-- 
ant was to refuse troubling himself on 
the occasion, but to direct him to where 
this ponderous article lay, and tell him 
that he might take it into his posses- 
sion when he pleased ; the court would 
certainly say there was no proof of con- 
version — thtpritnafocie evideixct being 
defeated by the circumstances of the 
case* 

I have introduced these cases by 
way of illustration ; and to shew that 
the court determines what is proper 
evidence to prove the fact in issue,— 
from what fact the fact in issue may be 
inferred-— and also what evidence is ad- 
missible to prove this secondary fact ; 
& therefore as the vote given by Mr. A- 
dams of which Callender wished togive 
evidence was not sufficient to prove di- 
rectly the charge that Mr. Adams had 
wickedly, and against his duty^ sacri- 
ficed the interest of his country to that 
of Great Britidn — nor was a fact from 
which tde jury on principles of law 
ought to have inferred it ; and I am 
sure no person will attempt to suppoit 
tlie contrary, therefore, that my hono- 
rable client instead of being impeacha- 
ble for rejecting such evidence, would 



have exposed himself to censure had he 
admitted it* 

Nor can I doubt but that the respect- 
able counsel who were concerned -for 
Callender, would have, cheerfully ac- 
quiesced in and approved of my -hono- 
rable client's conduct in this^ respect^ 
had it not been for a cause, which thev 
honestly acknowledged, their extreme 
ignorance of the law which relates to 
the doctrine of libels — and which had 
induced them to use every exertion to 
obtain a continuance of the cause to a , 
future term, that in the mean time ei- 
ther in their own offices, or under the 
instruction of some legid, character, 
they might acquire a nfore accurate 
knowledge of that1)ranch of the law.— • 
An indulgence diat it seems they could 
not prevail upon the court to give, — ^for 
the refusal of which, however, !• hope 
my honorable client will not be thought 
impeachable. 

I have now, Sir, finished nyr obser- 
vations on the third article, ana am un- 
der the direction of this h(MioraUe 
court whether I shall proceed to the 
fourth, or wait till they take some re- 
freshment. (It was now three oMoQ^^ 
and the court adjourned for half aa 
hour.) 

[The court having again met^ Mr^ 
Martin C07iti7iuedJ] , 

I shall now, sir, proceed to the fourth 
article which charges the respondent's 
conduct to have been marked - during 
the whole course of the trial by mani- 
iest injustice, partiality and intempe- 
rance. 

From the evidence it certainly ap- 
pears that judge Chase prevented the 
counsel from arguing to the jury, that 
the sedition law was unconstitutional ; 
and this seems to have given rise to a» 
a great portion of the altercation and 
ill humor between the court and thir 
bench. 

I admit diat the constitution gives 
to a crinunal the right of having coun^ 
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sel J Butthe constitution has not de- 
fined the rights or duties of counsel, 
or to what extent they are to exercise 
them,— One thing, however, is certain, 
— that they have no constitutional right 
to impose upon the court or to mislead 
the Jury. 

Whefi Callender's counsel contend- 
ed that if the jury have aright to decide 
qnestions of law, then the constitution 
being the supreme law of the land, the 
jury must of course have the power of 
deciding on the constitutionality of a 
law ; the judge might well say it was a 
nofl-sequitur. 

What has been allowed to the jurors 
^ their incidental Vight on the general 
issue? Not to decide whether diere is 
an existing law, or whether a law is in 
force, but to declare the true constmc- 
tion of an existing law, and whether the 
case at issue comes witHinthe true con- 
struction of such law. 

But those who contend that the jury 
have a right to determine the constituti- 
onality ofa law, insist not for the power 
of the jury to decide its true constrac- 
poti and whether the prisoner's case 
comes whithin it, but to decide whether 
what is produced as a law is not void, a 
mere nullity, a dead letter ; or in other 
words whether such a law is' in erist- 
cnce.^— The maddcTit enthusiasts for the 
nghts of jurors — their most zealous ad- 
vocates have never contended for such a 
right before the cases of Fries and Cal- 
lendef. Whether a law exists, whether 
a law has been enacted — ^whether a law 
has been repealed — ^whether a law has 
become obsolete or is in force ? The 
decision of these questions have always 
been allowed the exclusive right of the 
court. — ^The power of the court to de- 
dde exclusively upon these questions 
hath never been before controverted. 
Nay the very right claimed on behalf 
of jurors, that they may determine what 
is the true construction of the law, and 
whedier the case is within its provisi- 



ons, of itself necessarily presupposes, 
and is predicated upon the existence of 
a lawy the true construction or meaning 
of which they are to determine. — It has 
indeed been seriously questioned, and 
that by gendemen of great abilities, 
whether even the judiciary have a right 
to declare a law passed by the legisla- 
ture, to be contrary to the constitution 
and therefore void ! I shall toot er.ter 
into an examination of that quest*!; 
but I have no hesitation in saying that 
a jury have no such right — that it ne- 
ver was intended they should have 
suchright, and that if diey had the right, 
we might as well be* without a consti- 
tution. 

The first specific instance of my cli- 
ent's unjust, partial and intemperate 
conduct, which is stated in this fourth 
article is, that he compelled the Tra- 
verser's counsel to reduce to wiiting 
the question which they meant to pro- 
poukd to Col. Taylor. The correctness 
of this procedure will depend on tlie 
question, whether the court had by law 
such |i power, for if such a power was 
possessed by them, it is to be pre- 
sumed that they, on that occasion, ex- 
ercised it according to their best discre- 
tion, nor can it be inferred that their 
conduct was criminal, because' the pro- 
cedure was novet in Virginia. There 
are cases in which tlie practicfe ot a 
court may be considered the law of the 
court ; but these are not in any manner 
analogous to the case in question ; nor 
do I find that the practice of the state- 
courts is obligatory " in any case of 
this kind on the courts of the United 
Sutes." My honorable client did not 
consider what was usual in Virginia, 
but what jvas correct and proper, he 
knew that the law authorised him to 
make this demand. In Maryland, 
where he imbibed his legal knowledge, 
and where at the bar and on the bench 
he had carried it into practice, 
nothing wa3 more common than for 
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questions to be reduced to writing at 
the request of counsel, or at the re- 
quest of the court. , If counsel 
doubt of the propriety of the evidence 
nneanttobe drawn from die witness, 
or the correctness of the question 
meant to be propounded to him, they 
have a right to request it to be reduced 
to w^riting. So also, if the court, with- 
out whose approbation no testimony 
c- be given to a jur}-, and whose duty 
ti is to prevent improper testimony 
to be given, has reason to suspect an 
intention to introduce such evidence, 
they have a ri^ht, and they ought 
to require the qutistions to be reduced 
to writing, that there may be no mis- 
apprehension of the tendency of the 
question, and that they may more deli- 
rately decide whether'it is proper to be 
put to the witness. And in this case, 
the counsel were not required to re- 
duce their questions to writing in the 
first instance, or before they had stated 
what they meant to prov^, as hath been 
suggested. When Col. Taylor was 
called and sworn, the court desired to 
be informed what they meant to ♦irove 
by him. M'Nally is an autho- 
rity that in so doing they acted le- 
gall}'. The counsel stated tl\e facts j 
to prove which CoU Taylor was call- 
ed; upon which, the court doubting 
the admissibility of the testimony di- 
rected the question to be reduced to 
writing for their consideration« It 
cannot for a moment be seriously con- 
tended, bih that the court had a right 
so to do. As my respectable colleague 
(Mr. Key) has observed, the practice 
of this honorable court during this tri- 
al, hath perfectly sanctioned that part of 
my clients conduct. If at any time a 
question has been put, the propriety of 
which hath been doubted, it has been 
directed to be reduced to writing ; — It 
is true, tliat this has been principally, 
when an objection has been made by 
the counsel ; — but ther« can be no 
doubt, that if any honorable meipber 



of this court had apprehended the ques* 
tion tobe improper, the court would have 
had a right, and would havejdirected 
the question t» be propounded in writ* 
ing for their consideration. The pro- 
priety, the principle, in each case is the 
same. On this part of the charge 1 need 
not dwell any longer. ' 

The next instance of the judges con- 
duct specified in this article is his rcfu- 
sal to continue Callender's case to the 
next term, notwithstanding the affidar 
vit filed, and the applications made.— 
On this subject, I shall not make many 
observations as to the law ; bnt I niay 
venture to assert that the conduct of 
judge Chase in this instance also q>- 
pears to have been free from any cor- 
rupt or oppressive motive or design-^ 
no part of his conduct on this occasion 
has been produced to shew that he 
entertained a disposition, to pre* 
vent Callender from obtaining the tes^ 
timony of his witnesses, or to deprive 
him of the necessiuy time to procure 
their attendance. Let it be recoUeeted 
that the first affidavit prepared and proi- 
posed to be filed in order to obtaiua 
continuance of the cause was a generd 
affidavit. By, the laws pi En- 
gland a general affidavit is not 
sufficient to entitle the party to ai con- 
tinuance— and upon principles of law 
as adopted in En^and and in the Unit- 
ed States, at least in Maryland, a sup- 
plemental affidavit cannot in a case of 
this nature be received^ 

Ifthenjudge Chase had wished that . 
Callender should have been, at all 
events, prevented from a condnuance of 
his cause, he woidd have suffered them 
to have filed dneir general affidavit* 

According to the laws of England, 
and so is the law considered in Mary* 
land,to eiiktitle the party to a continu* 
ance^ he must file an affidavit shewii^ 
what witnesses he wants — ^what he i 
expects to prove by them— -that he has 
used due dcligence to produre them, ' 
andthaithe has a reasonable esqiectar ' 
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tioD to prociixc tneir attendance at 
BQime time. — -judeChase, had he wish- 
ed that Callender should be deprived 
of a continuance of his cause, would 
have suffered them to file their gene- 
ral affidavit, but what was his conduct? 
Desirous, they should not improperly 
and hastily commit themselves, and 
lose advantages to which they might 
be entitled, he gave them a caution, 
and time till next day to profit by it. On 
the next day they did, it is true, file 
a «^/a/ affidavit ; but this special affi- 
davit so drawn up, under the caution 
given them by the court, is not such as 
can in any degree, stand the test of le- 
gal investigation even under the autho- 
rity, which one of the honorable ma- 
pagers (Mr. Rodney) hath this day 
introduced. — Callendtr did not in his 
affidavit state that be expected to be able 
topocure his witness at the next term, 
the term after, or at any term : He also 
stated that there were certain books ne- 
cessary for his defence, but he did not 
fitate that he had endeavored to pro- 
cure them before — or that he expected 
to get them against the next terra.— 
And surely, if when Callender wrote 
that libel, he fqunded any part of his 
charge upon books which had been 
published, he ought to have had them 
oy him when he wrote and published, 
and to have kept «them by him for his 
deien^ whenever he shorJd be called 
Upon to answer for that publication, and 
CDuId have no right to claim a continu- 
^ce for the purpose of obtaining such 
Itobks. One of the honorable managers 
[Mr. Rodney) has this momingreferred 
IS to'6th voL Bacon's Abridgement, 
Ipm page 6SO to 652 upon the subject 
Id contest, the mode of putting off a tri- 
Mod there as he acknowledges, and as 
|te authority enforce* " if there is any 
inue of suspicion, that delay is the ol> 
^ the court should be satisfied from 
srcumstances^ that the person absent 
^ a material witness — diat the person 
^ylng has been guilty of no laches or 



neglect---and that he is in reasonable 
expectation of being able to procure his 
attendance at some future time." That 
the court had in Callender's case just 
reason to believe'that delay was the sole 
object of the counsel, no person can 
doubt — Nay, the counsel themselves 
have upoi\ oath declared, that delay 
was tiicir object — T)iat they had no 
hope or expectation that witnesses could 
be of any service to them ; that they 
considered Callender's cause desperate 
if the law was constitutional — and that 
their great object wag to continue the 
cause^to another court that it might not 
be tried before my honorable client, of 
whose conduct in the case of Fries 
they had heard, and against whom they 
had formed, it seems, the most decide 
ed prejudices. 

This authority then produced by the 
honorable managers, perfectly justifies 
the conduct of my client, in refusing^ 
upon tliat affidavit, to continue the' 
cause to the next term. The court 
was then, sitting to hear the charges 
brought before them — ^it was their 6uty 
to have them determined without un- 
necessary delay, that if the party Vas 
innocent he should be acquitted, if guil- 
ty that he should be brought to speedy 
punishment. The same honorable ma- 
nager has from the same authority 
shewn, " that upon the particular cir- 
cumstances of tlie case the court will 
make a rule for putting off the trial of a 
cause to the second term after the rule 
for putting off the trial is made." I 
admit the law, and will therefore rea- 
dily admit that if an affidavit had been 
made by Callender stating that he ex- 
pected to be able to prove certain facts, v 
stating what the facts were, by wit- 
nesses, who from their particular situ- 
ation, could not with any probability 
be produced before the second term, 
after the affidavit, and could ^hcn pro- 
bably be had, the court might with pro- 
priety, and perhaps ought to have con- 
tinued the cause to the second court, 
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but no such affidavit was made ; therc<- 
fore not having made out such a case^ 

' they have no reason to complain that 
they had not the benefit of it. They 
did not even swear that they expected 
to be able to procure the attendance 
of their witnesses at any time whatever. 
A case has also been' referred to in 
Cowpcrs reports, where the defendant 
wanting the testimony of a witness 
who lived out of the j urisdiction of the 
court, and the court not having the 
power to issue a commission to obtain 
his testimony, the court declared that 
if the plaintiffs would not consent to 
have the deposition of such witness 
taken to be read at the trial, they would 
continue the cause indefinitely. The 
hQUorable manager has further said 
that though in England the court can- 
hot issue a commission to examine 
witnesses, yet here the court has a pow- 
er to issue a commission for that pur- 
pose. This honorable court will re- 
collect that the case of Callender was a 
criminal prosecution, I doubt whether 
the court has any power in a criminal 
case to issue a commission to examine 
witnesses for or agsunst the prosecuti- 
on ; — I do not know of any law which 
gives them that power» — If the honor- 
' able managers know of such a law, 
they will be so obliging as to refer us 
to it. — But I will take up the objection 
upon each view, suppose a commission 

^ might have been issued, the counsel of 
Callender did not apply to the court to 
grant a commission, and to continue 
the cause till the commission was re- 
turned. Suppose a commission could 
not be issued, Callender's counsel did 
not apply to the attorney general of the 
district for his consent, that these wit- 
nesses should be examined where they 
lived, and their deposidon be read in 
Evidence on the trial, they did not ap- 
ply to the court for their determination, 
that the counsel for this prosecution 
should consent to this, and that if he 
refused} the cause should on that 



ground be continued. Had they pray* 
cd a continuance on cither of these 
grounds, and it had been refused, they 
might have had some pretext under 
then- authorities for complaint, but this 
ground they never attempted to take. 

Had they prayed for a commission, 
and the law authorised it, it is to be 
presumed the court would have grant* 
ed it, if the court could not grant a 
commission, and the defendants coun- 
sel had proposed that the depositions 
of absent witnesses should be taken to be 
read at the trial, it is possible the court 
would have continued the cause unless 
the prosecutor would have consented 
that depositions should be thus takeo. 
Hence therefore on no principle doth 
it appear that there was any thing im- 
proper, incorrect or fllegd in refusing a 
continuance of the case of Callender. 

But sir, there is another ground up- 
on which the conduct of the court was 
strictly justifiable in requesting to know 
by the deposition what die absent wit- 
nesses were expected to prove, and al- 
so in refusing to continue die cause.-— 
Upon their own statement, the wit- 
nesses wanted were only material to 
a few of the charges in the indictmeut. 
— Their absence therefore could not 
be a sufficient reason to put off die trial. 
—The attorney mig^t have struck out 
of the indictment those sets of words to 
which ;Iieir testimony was wanted, amd 
proceeded to the trial, upon the bdicr 
part of the charge. — And as the pu- 
nishment both as to fine, and imprison- 
ment was discretionarj', not exceeding 
a certain sum and time, — Callendier 
was equally in the power of the court, 
convicted on a part, as if he had been 
convicted on the whole of the chaargca 
-^and the court having the discretion, 
and having refused a continuance for 
the want of the testimony suggested, 
had it in their power, when they passed 
sentence to throw out of their conside- 
ration, those parts of the charge for 
which thcTtestimony wfts wanted*- 
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, And Oft this subject the cue put hj mj 
Hipectable colleague (Mr. Key) is per- 
fectlx ia point ; he supposed the case of a 
|iersoQ indicted for stealiag a horse, saddle 
Ind bridle ; to delay the trial, the prison- 
er sagg;ests the want of witncsse^^-the 
toort compel him to declare in his aHida- 
tit "what he expects to prove by them. It 
appears that he only wants to prove that 
iKe bridle waa his own ! This surely 
iKmld be no pause for delaying ttie trial. 
The prosecutor might instantly strike 
oat of the indictment, the bridle, and 
there could not be the least pretext for 
aot going to trial upon the residue of the 
charge, the stealing; the hoi*se and sad- 
dle. So in Callonder's case, the want of 
witnesses to justify as to a few sets of 
wolhds, could jtfibrd no reasonable cause 
why he should not u2 tried upon a dozen 
<»r nioi'e sets of libellous words, charged 
in the indictment, as to which he did not 
preteod to alledge that he wanted a wit- 
ness. 

In Maryland, it has ever been the prac- 
tice to try criminal prosecutions of what 
iatiire soever at the first court, if practi- 
cable, and not to continue them unless 
iome legal cause is shewn. Judge Chase 
had been accustomed to this mode of 
procedure. It was in Maryland that he 
ac<jTiired the first rudiments of law. It 
was in that state that his legal knowledgQ 
was matured by practice. 

Why should capital cases, rather than 
inferior crimes, be tried the first court I 
The honorable managei*s admit that it is 
the general rule not to continue, but to 
try at tlie first term, capital cases. Sure- 
ty if indulgence, if delay is necessary in 
any case it is in a capital case, where life 
II at risqufe ; where an injury if done is 
inetrieveable ! 

There are many reasons, which shew 

'Ac propriety that prosecutions of every 

tiad shotUd be decided with as little delay 

ai possible. Ono of the prmclples as to 

. ftimiaal jurisprudence, as governor 

Clairbome has justly observed, is that 

thougJl punislmients should be mild, yet 

Aey ought to be kfieedy ; by having 

an immediate decision there is a great- 

tr certainty that the criminal shall 

' Wl elode justice by flight. The expence 

whether to the criminal or to the public 

w increased by delay ; delay also hazards 

the loss of testimony by the d^th or ab- 



sence of witnesses ; and therefore dinki- 

nishes the chance of having justice done; 
either to the party or to tne public, the 
one or the other of whom may be essciv 
tially injured for want of testimony, which 
might have been had if the trial hi;d not 
been delayed ; but even if witnesses live, 
and can be had at the trial, yet the lapse of 
time impairs memory, and their testimo- 
ny cannot be relied upon in the same man- 
ner as if tliey were examined iiumcdi- 
ately after tne transaction, when every 
circumstance would be frtsii u\tlicir me- 
mory. These, with many other rcabons 
which migl:t be given, have actuated our 
courts of justice in Maryland, never to 
continue criminal prosecutions of any 
kind, if it can be avoided ; and shew the 
propriety of their conduct. 

The next specification, in this article^ 
of improper conduct in the judge, is, 
that he ^ used unusual aun£ and con- 
temfituouM exfires%ions towards the pri- 
soner's counsel ; and insinuated that 
they wished to excite the public fears 
and indignation, and to produce that in- 
subordination to the law, to which the 
conduct of the judge did at the same time 
manifestly tend." As to tliis part of the 
charge, there is but little of a legal na- 
ture contained in it, I shall tiierefore has- 
tily pass over it. If true, it seems to be 
rather a violation of the princiciplcs of 
politeness, than of the principles of law ; 
rather the want of decorum, than the 
commission of a Tdgk crime and rnittdL- 
meanor, I will readily agree that 
my honorable client has more of the 
" fortiter in re," than the " 8ua>'iter in 
m6do,*' and that his character may in 
some respects be considered to bear a 
•tronger resemblance to that of lord Thur- 
low than to that of lord Chesterfield ; yet 
lord Thuriow, has ever been esteemed a 
great legal chai^cter, and an enlightened 

judge. 

But let me ask this honorable court 
•whetlier there is not great reason to be- 
lieve that the sentiments my honorable 
client expressed with respect to the con- 
duc^of the couhsd and their object was 
just and correct \ What was the conduct 
of Callender's counsel ? Was it not such as 
immediately tended to iofiame the minds 
of the by-standers) and to excite tlieir in- 
dignation against the courts — and highly 
insulti&g to tbe judges ? IL the first place. 
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'* . . • ' 
Aey endcatorcd to obtain a continuance Tliii, if true, might be a good cause t# 
•f tile cauae to next court, merely vnth challenge the individual juror for fiavor, 
an intention to procure delay, and to pre- but no boy, who had read in an office six 
Tent the cauae being tried before judge months, would have supposed tliis a auf- 
Chaae, acknowledging^ that they had ficient cause to have challenged the aiTay, 
no hopes or expectation fro^i any tes» unless it had been fuither alledged that 
timony to save their client if the law was the marshal knew the juror had expreasr 
determined to be consdtulional ; and yet ed such sentiments befoi-e he had sum^ 
they brought forward their client to swear moned him, and had summoned him 6» 
just what they pleased, in order to pro- that reason, wliich was not suggested. Is 
cure t}u8 delay, witli respect to the neces- it possible to believe that legal characters 
tity of wittiesses, whose testimony they of so great estimation, that one of them 
acknowledge they were conscious could was then the attorney general of the state 
be of no service to them,-«and yet they of Virginia, another almost immediately 
wished the by-standers to consider the after appointed attorney general of the 
C(jurt acting highly improper for not United States for the district of Vh^ginia, 
granting that continuance ! Was this e- and the third, appointed one of the chanr 
ven 10 serve Callender ? No, they avow cellors of that state, should have been so 
they did not appear to serve him, but to utterly ignorant of the law relative to the 
serve the Cfltt^e.— Sir, it . appears from challenge of the array, as to have made 
their own evidence, that Callender would tlie motion they, did ? If not, it miut be 
have submitted to the court, but for their presumed their conduct was influenced 
interference ; that they volunteered on the by a wish to embarrass the court ; to hold 
occasion not for A'm, but for their cause ; up the prosecutit » as oppressive ; to. cx» 
and yet the volunteers wanted the couit cite public, indignation against the court 
to give them to another tenn to prepare and the government, who endeavored tQ 
th'jinselves, and made Callender swear enforce it, by attempting to impress % 
wl:at they plcused to effect their pui*pose. belief on the public mind, that even their 
T1>ey said they were not well acquainted marshal had in ti.e very beginning, violat* 
with the law upon libels, and therefore ed his duty to gratify the wishes of aa 
wanted time to examine the subject; but oppressive* go vei'nment, ^Jid tliat for that 
surely when persons undtitake to volun- purpose he had imfairly packed a jury I 
tccr their services on any subject, they Was not this immediately, was it not de- 
otif^ht to be masters of it, and are entitled to signedly done, for the purpose of cxcit- 
no indulj?^encc of delay- And as they de- ing public indignation ? W'hat was the 
clare tl^ey hud foiTnccl the determination, conduct of the same ccunicl when the 
on the first instance of an indictment un- court dei^ired them to reduce to writing 
der the ^edition lav/, to come forward to the f)uestions they meant to propound to 
volunteer their' services for tlie sake not col. Taylor? They have declared they he* 
of the man, but of their cause. Com- sitated whether they would do it;, ajn^ 
nioa decency to the court, and a propr^j' before they did comply with the courts 
respect for themselves, ought to have die- direction, they made a direct elToil to bold 
tatcd to tliem in tlic interim to have made up to the bye-standers that the couit was 
themselves fully acquainted with all the acting with oppression and partiality to 
livv.' relative to that subject in which they the prejudice of Callender, by imposing 
hud thus deteriiuned officiously to inter- on his covmscl difficulde3 and irapooiuon* 
pc:ic. which the court had not ijnposed upoa 
In the next place, when the jury were ' the coimscl for the prosccucion ! Where- 
about to be STvorn, they challenged the as in fact the counsel for the prosecution, 
array in order to set aside the whole panel, had fairly stated the testimony he meant 
Such challenge can never be made correct-' to o^er, before he produced his witneflseSf 
ly,butforthe jury being returned by an of- having no desire that the jury should 
ficer not authorised, or for unfair and par- be surprised with improj>er cvidenccr— 
tid dealin^^s in the officer who summons whereas the counsel for Callender, wisbcd 
the jury. The reason assigned was, tliat to have witnesses examined to the jury, 
oneofthejuroi'S who was returned had ex- without the least previous disclosure to 
pteis«d sentiments inimical to Csdender. the jury or court, of the evidence meant 
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\f them to be g;iren ; most eridently that 
they mighty have testimony illegal thus 
iiQLposed upoh them ; and because thsy 
if!^i;c5 by the correct interposition of the 
court defcatevl in, this object, they could 
1^ consent ct-cn to let this act of the court 
pass, witliout a direct attempt to impress 
^pon the bye slanders, that it was ano- 
llicr instance of the un&ir and oppressive 
ccHiduct of the court, which ought to ex- 
cite their indiijnation 1 Arid here let this 
honoi'ablc court remember that Callendcr, 
in his Prospect before us, had in the most 
solemn manner appealed to the state of 
Virginia, that if ever tlie time should 
eome, when the government of the Unit- 
ep States should attempt to prosecute 
\im and make him a victim under the se- 
{lition law, that state was bound under ev- 
^ly principle of interest, of justice, and of 
tlie elsdms he had upon them^ to come 
forward, and at att riaquea and by oil 
means to prot'^ct hiin. Is there not, sir, 
great reason to believe, that the object 
pf counsel was to second tiiis appeal so 
made by Cullender, and to induce the peo- 
ple of \^ir'^lnia, to come forward to save 
their cliciu from the pretended oppres- 
3ipn of government,— *lo r<jscue him from 
their fanes ! . 

One of the gentlemen who was the coun- 
sel of Callcndcr, has told us, that whenever 
A prosecution should be attempted under 
the sedition Uw, he had fbrmed the detcr- 
xnination to come forward to prove its un- 
constitutionality. That in consequence of 
this determination in Callender's case, 
and o?Uy for that purpose, he did appear 
in order to argue its unconstitutionaJity. 
He has told us further, that he had no 
iiopes of coK\incing the court, and scarce- 
ly the ftiintest expectation of inducing 
the jury to believe, tliat the sedition law 
was unconstitutional; but yet that he 
wished to argue the question, with a view 
of making a proper impression upon the 
pubfic mind ? and yet he has disclosed to 
us upon his oath, that when the court had 
charged him with wisliing to address 
liimself to the populace and not to the* 
court, he denied the charge, and told the 
pourt he only wanted to address himself 
to and to be heard by the court, and did 
Dot wish to be heard by the jury and by 
the bye standera I When at the same time 
he knew he could not be heard by the 
.wurt, without al»o being heard by the jv- 



ry and the b^«standers, unless they had 
all been, a thmg unknown, sent out of the 
court house ; or what is equally unknown,* 
had their ears stuffed witli cotton, or fill- 
ed with wax ; and yet the same gentle- 
man has said on oath, notwithstanding that 
declaration, that it was his chief, 'almost 
his sole object upon that subject, to be 
heard by the by-standers, and on them 
to miike proper impressions ! What barc- 
fiiced, what unequalled hypocrisy doth he 
admit he practised on that occasion I 
What egregious trifling with the court ! 
But, I woiidd ask this honorable courti 
what were the impressions which Mr. 
Hay was so solicitous to make on the 
people? Was it merely to convince them 
that the sedition law was unconstitutional, 
and ought not to be enforced ? Had not the 
legislature of his state some time before 
announced this law as unconstitutional, and 
destructive to liberty ? Hadthcvnot circu- 
lated the denunciation throughout every 
part of their own state, and sent it to ev« 
ery legislature in the union. Do not let 
me here be understood to censure that 
honorable body, or to question the pro- 
priety of their conduct, or the rectitude of 
their modves ; far be it from me to doubt 
tliat they honestly believed the law to be 
uncanstitutional, and fraught with all tlte 
evils which they suggested would flow 
from its execution; and th^t*efbre that 
they thought it a sacred duty to act as 
they did. I am not in the habit of ques« 
tioning the motives which influence pub- 
lic or private bodies ; it is my duty to 
leave that question to their own con- 
sciences and to their God ; I myself view 
them in the most favorable light : I only 
mean to state as a fiict, a transaction of 
notoriety ; but can it posnbly be suppos- 
ed after this,' the people of Virginia want- 
ed a speech from Mr. Hay, to induce 
them to consider the sedition law unco.i- 
stnutional, or qould he expect that those 
\v.*io doubted after being so well acqi^i lut- 
ed ^vith the sentiments and c<Miduct of 
4lieir legislature, would be made converts 
by any thing they should hear fix>m him i 
No ^r, no person can think it. What 
then was his motive ? Was it not to im** 
press on the people, that, not only an un. 
constitutional, oppressive law, was about 
to be enforced ; but also that the court, in 
order to enforce it, was acting in the most 
iinGilr and oppressive manaor, as well ai 
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the marshal ; and theret)y to inflame the alitj of tbe law, and one of the cotms«lt 
resentment and indignation of the popu- who appears to have £elrparticularly tore 
lace against the court ? I will not aay on the occasion) still urging that questiMi 
tliat he really wished so far to have excit- to the jury, the judge interrupted hiai 
ed their violence, against my honorable and declared that the counsel of Calloa" 
client as to have endangered his life ; but der had fr6m the first mistaken the laWp 
it is impossible that I should doubt but and that they had persisted in preaaiQif 
that it would have given him pleasure, their mistakes on the court. Never w«s 
tliat their violence should have been so far there a more proper or correct eaipressi* 
at least excited, as to have intimidated the on used by a judge. Never, I believe, did 
court from executing thia obnoxious the conduct of lawyers more fully juatiiy 
\fiW. such a charge ! And, if the abilities of 
When my honorable client went from the counsel are as great as they are pc- 
Baltimorc to Richmond, M hold the cir- presented to be, it is almost imposnble 
cuit court, he knew how violently that state not to believe, their errors were intenti* 
was opposed to the enforcement of thu onal, and with the express view to em- 
law ; but he equally knew that it was Ms barrass the court. In the first place, they 
<fwYz/ to ^^arry it into execution, without re- insisted that the jury, not the court, 



gard to the sentiments of any poition of on the indictment of Callender to 

the community, or however disagreeable ihefine^ which should be im{>08ed upOR 

it might be to them. Under these cir- him ; if found guilty. This was one of 

cumstanc'.'j he \KT*nt to Richmond, and their errors, and a most egregious error 

finding the counsel from the first step in it was. And yet my honorable client has 

this cause, attempting, as he could not been charged with rudeness for caJltng it 
but consider it, to inflame the audience , as- one iJiitness states, ^ a wild notion."— 

and excise their indignation against him. Or as Mr. Robinson has it in his short 

My' honorable client, who well knows harid^ « a mistaken notion." Either of 

mankind, and fias been accustomed to these expressions was in my opinion en* 



popular assemblies, appears to have been tremely mild. I sir, should not have 

.anxious, as his best security, to keep the Stated in calling it a mad notion, 
by-standers in good humor, and to amuse The idea that the array was to be 

them at th^expeuce of tlie Very pei-sons, quashed because there was returned aft 

who were endeavoring to excite the ir* individual juror, who was supposed to be 

racibility of the audience against him. liable to be challenged, was another mis^ 

Hence the mirth, the humor, the facetious* take ; a mistake that even a school boy m 

ness, by which his conduct was marked law could scarcely be expected to have 

during the trial ; and which, most fortu* made. The affidavit so incorrectly drawn, 

nately, was attended with the happy con- and their insistmg on a continuance of 

flt'quence he hoped from it, for it is ad- their cause in consequence of that iocor» 

mitted that he kept the by-standers in rect affidavit, was another mistake. 
great good humor, and excjted peals of An additional mistake, was their idea 

laughter at the expence of the counsel, that the court had no n^ht to know what 

as the wimess very justly concludes, for testimony they mutant should be ^^i von by 

he says, « The Counsel did not appear the witness produced, and that it Wasim* 

to join in thr laugh,** And this, sir, proper to acquire that the questions meant 

most sdtisfactoHly accounts for the mere to b'i. propounded to col. Taylor, should 

than usual exertion of his facetious u- be reduced to writing,— And the attempt 

Icnts on the trial of ^ Callender ; and I to obta'n from the jury a decision that 

doubt not was the real cause of that cxer- the scidition law was unconstituticmal, in 

tion. which ttity so perlinacioualy persisted, 

• Among the different charges made a- was also an error. I ask then whether, 

j^ainst judge Chase of nuleness, and unu- when the counsel had been guilty of all 

snal K-mguao^, by him used towards the these mistakes, h did not perfectly justi- 

eoimsel of Caller.der, we find it stated^ fy ray hoTiorable client in t):e expressions 

that when the judge had rencutedly de- he usbJ, that they had been from the first 

clared, the counsel could not b.* permit- mistaken, and that they had continual 

11^ to argue to the jury the constituUoDr tiurou^^liout prcosing tbcir miat^kes upm 



.lbtttiQit?Nax9diditiwtjiittiiytheobter- clients eaiduct in thb inctenee. B«ti(£ 

fid<»i used by bim, which has b^en urged seems this ^ow, together with the <^ mm 

m most exceptiomyble) ^ th^ they most •eguLtury* entirely discomfited poor Mr. 

know better ; and that their conduct was Wirti and down he sat << and never word 

btended to influence the by-standers/*— spake more !" If so, it was a saving of 

That the coimsel's great object was to time. But we have no proof that Mr. 

fjive an impression to the people has been Wirt meant to have proceeded any fur- 

aoknowledged on oath ; and the court ther in the argument, even had he not 

vnBt have had a very inoderate idea in- been encountered with this fermidabla 

deed of the legal abilities of Callender's bow and non sequitur. And the pre* 

counsel if they could have supposed such sumption is, that having condensed th* 

a succession of errors to have arisen from whole force of hb argument into a syl- 

ignorance. logistic form, and finding his syllogism 

But die judge is also charged with did not produce the conviction intended, 

great rudeness in the manner in which he he took his seat without wishing to spend 

feplied in one part of the argument to more of his breath in what, after the fai'» 

Mr. Wirt, Just ^t a time when that gen- lure of his logicul talents, he no doubt con- 

tkeman havfinished a syllogism ; by re- sidered a fruitless attempt. Mr. Nicho* 

lllying that it was a non sequitur .^^1 will las followed Mr. Wirt, he is a gentlemaii 

''State the transaction. Mr. Wirt hav- mild and polite in liis manners, he was 

-ing, as he supposed, established the treated by the court with politeness. Ha 

position, that th^ jury had a right to de- did not ficrHst in addressing the jury con* 

cide^ law as well as the fact, he pro- trary to the decisions of ^ the court, ha 

aeeded to state that the constitution was therefore met with no interruptions. 

the supreme law of the land, and there- We have now more particularly to dis- 

foe that since the jury had a right to de- . cuss the charges made against judgt 

side the law, and the constitution was al- Chase, as they relate to Mr. Hay, the other 

iotheJaw, the jurx must certainly have counsel for Callender. Mr. Hay insisted 

a right to decide the constitutionality of that the indictment couldnot be supported* 

a law made undar it ; and this conclusi- because the title of Callender's publica- 

<m was as he declared, perfectly sylogis- tion, parts of which were charged to hp 

lie. As Mr. Wirt had assumed the cha- libellous, was not inserted in the indict- 

tacter of a logician in hb argument, no- ment, to. wit, because it was not stated 

thing could be more natural than for the in the indictment that the book, which 

jodge in his answer, to assume the •ame contained the libellous master, was called 

iharacitr t He dierefore replied, like a ^ The prospect before us." And to sup* 

logician^ ^ a non sequitur, sir ;" The port this objection he went on to prove/ 

torrect answer to a syllogism, which is that when an indictment states libellous 

rather lame in its conclunon. But it votings in tenor foUovidng, the libellous 

seems this answer was accompanied by part of the' writing set forth, and onwhicli 

a ctrtatn bosv. As ^otM, sir, according the indictment is found, must be set forth 

|0 the manner they are made^ may Uke ** verbatim et liicratim !" There was 

vornliy according to the manner they are no attempt to shew that any expression 

utttraiy convey very different njieanings ; in the indictment, was not stated correctly 

and as it is as difficult to determine the both verbally »x\dUtercUi/, as published by 

merit or demerit of a dov without hav- Callender. The indictment did not charge 

log seen it^ as it is the expression of the title of the book as* being libellous. 

words without having heard them. To It did not notice the title of Uic book in 

hoover, therefore, whether there, was any maimer. If the title of the book was 

any things rude or imfvrofier in this bov^j necessary to have been inserted, which I 

I could have wished that the witness, who deny, there could not have been a more 

complained • so much of its effect, had absurd or inconclusive argument to sup- 

riren us ^^fae siTnile of it. Had we been port the position, than that upon which 

ioored not only with the answer, but al- Mr. Hay relied ; and the judge shewed 

00 with a complete fac Hmile of the ^ov, great temper in merely exposing it tori-i 

we might have been better enabled to have, &cule in the manner he did, by observe 

jisdged of the proprie^ of mj hoeond>tt iagi diat as he insisted the Uhetloas m^t 



ter should be «et out verbatim et lUera- wretch, that his object was to scnre Ae 

tirruf he woudci td lie had not also insisted cauae^ not Callendcr. How was he to 

it should be set forth fnmctuaUm. An fcirve the cause ? By givinj^ an impres- 

•bscrviition, by the by, wlach perhaps con- sion to the public nunJ. What iniprcs- 

teiined full as much of good seiise as of sion did he wish to ^ive ? Bv holding^ up 

.smartness, since we all know the same the idea of oppression oa the part oftha 

words written or printed, will be liable to government, and corruption on the part 

diflerent constructions, and convey very the court. But finding himself thus feiJd 

di^crent mcaniiip:s, aa they are punctua- in his attcraps by .the superior abilities 

tjJ. Mr. I lay, it appears from his own of my honorable client and his superior 

testimony, as we" as the testimony i>f the knowledg^e- of mankind ; finding; that, ia- 

etivjr witnesses, wa^ guilty of very ini- stead of exciting indignation a;^ainst my 

prop;;r conduct to the court. He insisted cjient, my client most fortunatdy iuidex* 

that if the prL>oiicr was convicted upon that cited against him the laughter and ridicule 

iudictnicnt, he might attain be indicted of the auditors. He went out in a pa** 

for the same oiTcnce, and could not defend sion. At the same time, even the mannei^ 

himself by the conviction on the indict- in which he left the court, ^hcwtd his 

ment then before the court. When the wish to impress the public mfld, as fetrat 

eourt assured him he was mistaken in the possible, with sentiments disadvantftgeooi 

law, Mr. Hay still persisted and declared, to the court* And as to the interruptions 

that he should not be more surprised, even Mr. Hay received, they are clearly pror- 

it Mr. Callander should again be indicted ed to be ia consequence of his pertlna- 

for the same oiTence, and should be ciousfy attempting to act contrary to this 

puiushed a second dm c for the same offence, direction of the court, and In that case the 

than he was surprised at the indictment only question could be, whether the <io«it 
then before the court, and die attempt to * or Mr. Hay had the control over tiio 

pur:i.->>i Callendcr in consequence of that other. 

iiKiii'tnient. What languaije, I pray you, But sir, there is another charge Which 
could be used to the court, but in reality has been made against my honorable di- 
addressed to the populace, more derog- ent,to justify that part of the article whick 
atory to the then administration, as be- accuses him of rtids?ie*9. It is said thai 
ing unprincipalledly oppressive, or con- speaking of Callender's counsel, or «d- 
tuuiint^ a moi*e direct attack upon the dressing himself to them, he called them 
i;Jt(i::;rity of the judges, holding them up ** young gentlnnen.** To me it appeam 
as thj venal tools of the tlienadministra- astonishing, that these expressions' if 
tion, ready to be tlie instruments of its used by the judge, should be thought re- 
oppression ! proachful to the tounsel, or a proper aub- 

y/hat was also the final conduct of Mr. ject of a criminal charge ; and it gave me 

llay, when having repeatedly attempted real pleasure to find that Mr. Nicholas^ 

to argue to the jury against the direction whose whole conduct marks him as a gen- 

ofthc court, and having as repeatedly been tleman, did not consider them offeDsive. 

interrupted and stopped by the court ? He has observed that he was young at the 

"He took up his papers to withdraw ; up- time, and whoever has seen him as awit- 

•o which the court to'd him, if he pleased ness, must be convinced of the truth of hi* 

he mij^ht proceed. His answer \^as, " X assertion. But we are tojd that Mr. V^irt 

xmll net** When the court further ob- was at that time, about thirty years of age^ 

served, you will not Mr. Hay, be cap- had been a married man, and waa then m 

tious, go on if you please m any manner widower. It doth not appear that jud(^ 

AQU choose, and we will not interrupt Chase knew of these circumstances ; but 

you. Even then, when in my opinion, if he had, considering that Mr. Wirt w«s 

the court had, as in Fries' case, made im- ^ widower, he certainly erred on the rigKt 

proper concessions, what was his answer? side, if it was an error, in calling to« a 

'•'I &m not captious, but I will nit firo' young gentleman. But, sir, let it becon* 

ccrd." And he folded up his papers and sidered that my hdnorable client has ' 

"withdrew. stated by the honorable managers, to 

How came he thus to act ? As to Cal- nearly three score and ten, let also his g 

lender, ha acknqwled^s he despised ^ht legal attainmems be^ c«Madcrcd» aotd iiee 



me iok, if any person* ^in think his td- execute, iind that I wKl not ; bectufe 

dresaiiig gentlemen, so much inferior to in the one cafe I may be btnefited, Ift 

himself m age and knowledge, b^ the epi- the other 1 mfght make myfclf cne- 

thetof « young gentlemen," offentt^e to ,^-,^5 j» ^nu would you realHy Wifh 

ihem, much leas crmtTial as to the pub- ^ jj^^ imrfcr a^oYemmcnt whfcre ycm 

Jic? .But aa another iaatoncc of bis rude- ,^^^ ^^^^ ^.j^^^ adtfiimftcrcd ? Would 

'^^'^^ l-Jf^"^ i l^'^^^'^ttf "^fh^^ you rcairy wift^for fiich unprmcipled. 

to Mr, Wxrt» who observed that "he 7"" , / ,,. j xt^ r \vi^^ 

was ggiug 0^,*' the judge replied -no foeht.me fervmgjadges ? No, fir, V^^^ 

rir, I am Idling ou, therefore sit doinjiJit." would not. J^.^^^'" ^^«.\^"*^ ^^-^ 

Xliia address was made by the judge fc f' Gifc me tbe judg(? who will firmly,- 

Mr. Wirt, when he (the judge) was about boWfy, nay, even /^r»//, perform hit 

to give a long opinion to him and the coun- duty, equally uninfluenced, equally un* 



acl employed with him, which opinion, jntimiclaiCcf Vl the' «< InJtantU Vultoa 

upon Mr. Wirt's sitting down, tbs court ^yiianni/' or the *^ ^rfoir civiuiH prayi 

^. , ._. . ....... ibcntiim r-Such ?rcf <h ' ' 

nature, that the pourt •hojild desire the ^«*^ ^9 ^^""^X ^"""^ ^ ^"^^ '^^'^^v^ 



«(1 give. . Aad pray, ur, wa* there the jibentium !"— Such 3r<f «« jWges we 
bast unpopmty m a atuaUc^ of thjrt ^^ . ^^ ^-^^^ f^^j^ I j^^^. ^^ Aiv*;-"» 



^unael to be «Uent ^ to take their aeats ? fi^lt ^«ve. Our mpertj, wt .. 

3cfore judge Chase went fix>m Balti- our Aw/, can only be P'o^f ^*° f"^ "^' 

more, to hold Uie circuit court at Rich- cured hj /lub judges, Wiih th» non- 

mond, he knew that the sedition law had orable court it rep»*iu<» whether V€ 

been violated in Virginia- I had myself /iall iave/uei J>^" ■' 

put into hit faan^ The pro^ct before ■f'he i^cpiairting pait of this charger 

Hs. He feltithis duty to enforce the ftate*, that my honorable client " b«- 

lawspfJ>i».cojm^,\yh»^«r,U« judge traycd an indecent folicitude for th* 

,p one i»rt of thp Untted State., t« per. con\iaFon of the accufed, ««*««».V.f 

mit the breach of our lawa to go unpun- ^ ,,. ^ - ^^ . j ^ u:^\.]l 

ished, because they are .there unpopular, f ,«« * H^^ profecutot and aa highlf 

iad in ano^er part to cai-ry them mto ex- Afg^acrfu! to the chafaacr of a judge,, 

ecution, because there they may be W it was fubvcrfive of juftict ! ' I anf 

thought wise ind salutary ? And would ridt certain fir, whether f c^aftly kno^ 

yoo really wtfli your judges, inftead of iifrhat is htfrc me;int by a pub/ic profe- 

acting from principle, t6 court 6nly rfid ciitor. If thereby k meant the pMk 

applaufe of their audit6ra ? Would you offic&f who profecutes thofe charged 

with diem to be what fir Michael FoC* with being guilty of criilies againf^ che 

ter has fo torre£llf ftated, the moft public, I am indeed forry to find that 

codtetnptible of all characters, popular thofe officers, fo fieceflary, are holdei) 

judges: Judges who look forward in by the houfe of teprcfetti wives of the 

ail their decifions, not for the appTauie United States in fo incorreCt a point of 

of (be wife and good ; 6f their oWn ttew. I denv fir, the propriety of the 

eonrcxeuces -, of their God; but of the remark \ and mud be permitted to 

rabblef^ or any prevailing party ? I refeue] the public proffcutor from a rc- 

flattcr myfelf that this honorable fe- mark fo dcregatory. He is as much the 

nate will never, by their deci(i6n, fane- prote£lor of innocence, as the aven- 

tioh fuch principles \ Our government ger of guilt \ his duties are as clearly 

S not, as Vrr fay, tyrknrtical, .nor aft- marked as thofe of a judge. They 

vti^ ort Whim ot caprict. We boaft have both one common objeci in view, 

of it as being t ^o'v^rnmisnt of iahi)s. though afting in different charaftcriat. 

But How ckn !t be Inch, Unl^fs the The profecutor and tie judge are #- 

laws, white they eitft^ zttfacre'dly unA qiialty bound to fliield the innocent, ani 

impartially^ without regard tb populari- tb piihiflj ibe guiltjr. The profecutor 

2* > carried rritb ciecutidii ? What flr, dae^ the fame benefit to his couotry 

in judges difcriminate ? Shalt ffiey by faving the moocent frofti punifli- 

Ine jHrtrmittea W faj^, •< Ihia BVr I wW itjenr, as by privVnting tE(? guilty fioov 
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impuntty. Neither die judge nor the February 95th at hsdf past 10, Hu . 

profecutor ought to attempt injuring tp* Martin proceeded, as follows : ^. 

nocence. It is equally the duty of both After having returned my very ain« * 

to punifh^f/i// / Such, fir^ are my ideas* cere thanks to this honorable court far . . 

Such, fir, I have ever underftood the their polite attention on Saturday, ift 

duties of an j^r^, which I have held giving me time to this morning, I will 

in the ftatc of Maryland, for twenty- now proceed to the further itivestiga^ 

feren years or more ; and if my con- tion of the case, in which we are e^ 

duft had not been during that period, gaged. But before I call your attenti* 

confonant to thefe fentimcnts, Ifliould on to the fifth and sixth articles of im- 

indeed feci myifelf degraded and dif- peachinent, permit me to notice som* 

honored. ^^^ points that I find had been unat* 

I have now Mr. President gone tended to by me on Saturday. 
X through the observations^ which have When a witness (Mr* Kind) wh# 

^^ppeared -to me necessary upon the had been in some degree concerned ii» 

fotu\ first articles. If I have been printing The prospect before us, ap* ' 

ihouglit tedious my apology is the re- peared at the trial of Callender to give - 

•pect I fed for the dignified source evidence against him, we are told judge - 

from which these charges have pro- Chase iassured him that he might be 

ceeded j— from TSJV inability to decide, under no apprehension from giving tes- 

which of the diarges vJ)e Jionorable ma- timony^ for that he should not be pro» 
' nagers will most rely upon, in their con-* secutcd on accouOt pf *ny thing he ' 

elusion \ and the consequent uccessir fliould disclose on that trials 
• ty of dilating upon them all ; sensible What is the fact from the evidence f 

of the extreme danger, that for want of. Mr. Rind, it seems, was summoned •«•- 

exertions which indeed require greater . a witness,— he came forward without 

abilities than I am able to bring into any objection on his part, to give evi- ' 

action, eiToneous impressions should dence.-— It was then that Mr* Hay, in' 

remain in any instance upon the minds order to throw impediments in the way 

of this honorable court, in a case of. of the prosecution, undertook to inter- 

such public magnitude, and in which fere with the witness of the United, 

my honorable client is so deeply inte-. States, and to tell him that he was not/ 

rested. For his sake, — for the sake obliged to give testimony, as it might 

of my country, I have felt it a sacred criminate himseU.-**The judge repli- 

duty to exert those few talents which ed it was very true, but that the court - 

' providence hath been pleased to bestoiy would take care the witness should 

upon me ! 1 not be prosecuted on account of any 

[It was fjcIw five o'clock, when Mr. tlfing he should disclose in his evi- 

Martin, informing the ':eBate, he had dence, which might afiect hi mself.<—— 

not breakfasted that morning, — and By .this the court only meant that they 

had not during that day taken any re- would not institute any criminal pro- 

freshnient of any kind, except two secution against the witness, and if any 

f lasses of wine and water;— rThat the indictment should be found agsdnst 

fth mid sixth articles yet remained to him grounded on the testimoney thus 

be investigated by Am, as being altoge- given by^ hin^, they would interfere 

ther of a legal nature* And that he felt with government to procure a nolipro>^ 

himself too much exausted to proceed ; sc^vi^ or pardon-«-and on these cond^ 

soUicited the indelgence of the court to tions, and under such promises, it is a 

permit him to conclude on Monday, most usual practice to introduce asso* 

this was readily granted, and the court ciates and accomplices to give evidence 

accordingly adjourned.] for the conviction of other and greater 

The court having met on Monday, qimix^'-^But this ia suggested t9 
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to say, who ought and who oug^t pot 
to be admitted king's evidence* The 
counsel thereupon said that on reading 
the indictment and his brief, he thought 
the accomplice ought to be admitted 
evidence ;— And his motion was 



as 



have been improper in the judge ;— - 
and one of the witnesses, the present 
attcaney general of Virnnia, has on 
his examination rather hazarded the 
idea, that any interference of the na- 
ture in question ought to have been by 
the United States attorney for that dis- 
trict, and not by the court* 

The gentleman is mistaken*— 'In 
Great Britain, when an accomplice is 
produced to be a witness, his produc- 
tion, and the security he hath against 
prosecution on account of any thing 
which he may disclose having a ten- 
dency to criminate himself, is the act 
of the court, and not of the public pro- 
secutor, except so far as it is done un- 
der- the direction and with the courts 
approbation ; To support this position 
I will again turn to M*Nally p. 203. 

^^ The admitting an accomplice as 
a witness for the crown, is not a mat- 
ter granted by the court as of course, ' 
but depends upon the question, whe- 
ther the indictment can be found, and 
8U{^rted without his evidence. 

As in the king against Robert and 
William Luckhurst, Maidstone, Lent 
assizes, 1798. 

Counsel for the crown moved, that 
Avery, an accomplice, might be brought 
before the grand jury to give evidence 
on a bill ofindictment. , 

Justice Buller,saiditwasnot amotion 
of course, and he desired the counsel to 
read over his brief, and certify that 
there was not sufficient evidence to 
convict without the testimony of the 
accomplice, otherwise he would not al- 
low the motion ; because it might be 
the means of letting oflF the worst of- 
fender, and punishing those to whom 
otherwise, according to circumstances, 
mercy ii:ug^t be shewn, and he instanced 
a similar case, which happened at 
York assizes.— The couns&l then stat- 
ed that this offender had been before -to writing adthough the court had not 
adjdaitted king's evidence against the made a similar requisition of the pro- 
others by the committing justice, Bui- 
iersaid that- he would not pay any re- 
gard to that, because it ought not to 
be in the power ofa justice of the peace 

G 



granted^'* — That is by the court.* 
This authority clearly shews that in 
England it is considered the province 
of die court to decide when, and on 
what terms, accomplices shall be in« 
troduced as' witnesses ; and such has 
been the uniform practice in Maryland* 

And here let me observe before I 
quit this subject, as to Mr. Hay*s con- 
duct, that although this witness came 
forward voluntarily to give testimony 
without making any objection on his 
part, Mr- Hay to obstruct the prose- 
cution, ojjiciously interfered as far as 
he could, to deprive the Umted States 
of the testimony necessary to convict 
the offender, and to dissuade the wit- 
ness from being sworn« A conduct I 
confess, I cannot but view as being at 
least highly censurable, yet, sir, my 
honorable client suffered it to pass 
without even the smallest reprimand ! 
This did not shew a disposition, on the 
part of judge Chase, to be captious 
even with Mr. Hay. 

There was another part of the tes* 
itimony I omitted to notice ; I will now 
do it, lest the gentleman, who comeft 
after me might make the same omissi- 
on—It has been suggested by two of 
the witnesses, that the court in one in- 
stance, used the word " we," in the 
plural number as identifying the court 
with the prosecutor of the United 
States. Mr. Hay has stated it to have 
been on the following occasion; when 
the counsel for Callender reproached 
the court, with being guilty of partiality 
in requiring the questions by diem pro- 
pounded to Col Taylor to be reduced 



secutor. The court in reply observed 
*' the attorney when he opetied his case, 
stated what he expected to prove ;-^ 
But though he did^ xve were not obliged 
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€0^ He was asked if he was satisfied 
asto the porrectness of these expreesi- 
ons, he replied in the affirmative, and 
being taken down as I have now in- 
troduced them, and read to him, he 
adhered to them. Some mistake there 
^ustbe, for the words so stated are 
destitute of sense or meaning. ^^ But 
though he did We were not obliged to.** 
To do what ? I presume, to have com- 
pelled him to give us his questions in 
writing. ^ 

The sense th^n must have been, that 
as the attorney had disclosed what he 
meant to prove, and as there was no 
doubt of the propriety of the evidence^ 
therefore, they, the court, were not 
obliged to require of him to put his 
■questions in writing. This construction 
'reduces the answer to common sense 
and propriety, and frees the answer 
from obscurity and from censure.— 
Mr. Nicholas thinks the word **we'* 
was used in one instance by the court, 
as understood by hin», in the same in- 
correct manner, as identif}'ing t;he 
court with the attorney, but not at the 
time, or on the occasion to whi^h Mr« 
Hay alludes ; he howevei* is incapable 
to specify at what time, or on what oc- 
' casion. I ask, sir, upon such evidence 
«o uncertain, so vague, so unsupported, 
can any criminality be fixed as to this 
pait of the charge upon my konot*able 
xlient^  

Indulge me^ sir, with a few remarks 
on certain private and social conversa- 
tions which it seems have taken place 
.between the judge and some others,-— 
and which though perfectly innocent of 
themselves, have been pressed into the 
service of this prosecution, and at>> 
'tempted to be distorted into criminaU^ 
ty.— ^ond I will then quit this part of 
the charges.-— A vtty worthy and re- 
spectaUe gendeman, with whom I 
have long been acquainted, (John T. 
Mason, Esq.) has been called upon to 
disclose a jocose conversation, which 
took place between him and my honer^ 
able client, a few days before he went 
on to {Richmond, to hold the court, at 
iviuch CaUender was tried* On that 



occasion he tells us jutJge Chise Jtl- 
formed him that he was going tolidU 
the court at Richmond, and that he W^i 
determined to teach the Virginia bar 
the difference between the liberty aftfd 
the licentiousness of the press. That 
as to himself, there was no person' -a 
greater friend to its real liberty,— nor 
a more decided enemy to its licenti- 
ousness. Judge Chase further obscrv» 
ed that he was in possession of a co^ 
of The prospect before us, which I/iad 
given to him^ and said either^ that if the 
state of Virginia was not totally de- 
based, or, that if there was an hon^t 
jury to be found in that state, but Mr. 
Mason thinks the first, he wtnild 
bring CaUender to punishment. Mr* 
Mason has declared the conversation 
was open and public in the presence of 
a number of gentlemen, perfectly jo- 
cular, and in great good humor, and it 
is proved the conversation was inttt)- 
duced by Mr. Mason himself; irho&e 
facetious talents are so well known.^^ 
That -gfentleman has declared thit it 
was painful to him to be obliged tiow 
to disclose what then prassed* Nor 
can any person doubt it ;^-or that VO* 
thing but a sense of the obligatiotl he 
owes to his country when thus called 
upon to obey the claims society taas 
upon him, could have induced him thus 
to disclose the particulars of thisspoit- 
ive facetious conversation intiroduced 
by himself, to gratify the views rf any 
|>erson, who would wish to turn it to 
the disadvantage of my honorable diettu 
But, sir, I will ask, in all this what 
is there which fixes any cfhninality on 
judge Chase, or which indicated on 
lis part a disposition to oppress? It 
was a fact notoriously known, that the 
bar of Virginia, in general d£d, <yr at 
least professed to, consider the seditkuai 
law unconstitutional, as fmdiU^ rtf 
straining the liber^ of the pfreM,-^-4kat 
great Palladiuin ot our rights On t&e 
contrary, my honorable client with ma- 
ny other respectable characters, legal 
and other, consideredit as a wholesome 
and necessary restraint upon ' its Itcen* 
tiousaess,«-^^x^ believed that such i 
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Jtrmi WM the best security for the 
jreaervatibn of its liberty. And op this 
limibject let me introduce the authority 
^Dr. Franklin, himself a printer, and 
,M great an advocate for the liberty of 
diepre^, as any reasonable man ought 
to be* Ht has declared that unless the 
slander and calumny of the press is 
restrained by some other law, it will 
be restrained by club law. The sen- 
timent sir, is just« Ifgendemen can* 
iu>t find in the laws of their country a 
protection from that profligate conduct 
of primers, which is at this time so 
,<ocamon, or cannot obtain from the 
laws of their governments ample pu- 
nidunent agsdnst their base calumni* 
4lor8, they will become their own a- 
;vengers. And to the bludgeon, — the 
'.sword, or the pistol they will resort for 
.,that purpose. — But to return to my 
^cUent, it was his knowledge of the pre- 
.vaiUng ideas of the. Virginia bar that 
.Induced him to use expressions which 
amouDted to no more th:m his strong 
. «&tfe, that they had erroneous opini* 
^Qos a^ to what was the true liberty of 
tbe press, and did not properly distin* 
• guish between its liberty and its licen- 
•tiottsness. 

And as to the determination, he ex- 
pressed that he wouldbring Callender 
to punishments Mr. Mason has declar- 
^ that every* thing the judge said on 
thatsutyect was predicated upon the 
•wxpposiuon, that Callender was in re- 
ality the author of The prospect be- 
.fore us. 

There was nothing then personal as 
to Callender^ but only an honest indig- 
oatioA eiqsreased agsunst a vile libeller 
.whomever he might be. 

The judge had in his hands one of 
the most fiajg^tious libels ever publish- 
ed in AoMncay^-a case in which there 
hadb^nthe most impudent and daring 
violation oi a law of the United States ; 
•-4i« considered it his d^ty to put; the 
jiaw in. force against such an offender. 
Andwaa itnot? Vessir, if a judge, ei- 
thcrofhie oxtmAfp^iukdge^ or by informa- 
,.tion derived from a respectahle source^ 
haa reason to believe the Iaws of his 



country have been violated particularly^ 
in cases of magnitude, it is his sacred 
duty to recommend^ to the grand jury 
an examination into such crime-, and 
to endeavor to bring tlieir perpetrators 
to due punishment. I, sir, disclaim the 
idea that a judge shews a want of im- 
partiality because he is desirous to see 
gtiiU punished. I, sir, have no idea, 
that our judges should be, like^'the gods 
of Epicurus, lolling upon their beds of 
down, equally careless whether the. 
laws of their country are obeyed or vi- 
olated, instead of actively discharg- 
. ing their ^t^f/>^.— Judge Chase went to 
Richmond determined to enforce the 
laws of his country :-— It was an ho* 
nest determination ! He might, it is 
certain, under the frivolous pretexts 
used for that purpose, have continued 
the cause to another term,, he might by 
so doing have left the odium of enforc- 
ing this obnoxious law to be incurred 
by some other of the judges ;-r^y so 
doing my honorable client might have, 
avoided the obloquy to which he has 
been exposed on account of this trial, 
and this impeachment as far as it 19.^ 
founded thereoti. But had he so done, 
in my opinion, he would have been 
^ilty of a cowardly dereliction of his, 
duty. 

Mn Tripolet has also been intro-. 
duced to prove casual conversation in 
the moments of unsuspecting sociality 
and levity. He it seems travelled in 
the public stage with judge Chase to. 
Richmond — -On the second day of 
their journey, having formed an ac- 
quaintance during that. tVme, some 
conversation being introduced relative 
ta Callender, Mr. I'ripolet infomjied 
the judge that 'Callender had, when he. 
first came to Virginia been tpl:en up in 
Berkley county as a vagrant-*— —and 
judge Chasti replied *^it is a pity that 
. they had not hung tne rascal." And^ 
this is introduced to prove that the 
judge left Baltimore with a predeter^. 
mination to oppress, ^nd do injustice 
to Callender ! 

I have, sir, heard, I believe more 
than one hundx^^^ of the most respec*. 
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table gentlemen t>f all political parties 
us6 similar expressions, not only when 
speakine of Caliender, but also of some 
other pnnters : But these expressions I 
only considered as mat king their disap- 
probation of the conduct of those prin- 
ters, not as a proof they would be guil- 
ty of injustice towards them, or that 
they would do them any imauthorized 
injury. — ^Tripolet had in the stage, in- 
formed my client that he^ had never 
Callender, the judge meeting 



seen 



him at the door of the tavern, where 
they both lodged, as he came from 
court, the day on which the bench- 
varrant issued, observed to Tripolet, 
^^ that the marshal had gone after Cal- 
lender, therefore that he probably 
would have the pleasure of seeing 
him," and a day or two after informed 
Tripolet that the marshal had returned 
without Callender, and he was afraid 
they should not catch die damned ras- 
cal that court — Tripolet has told us he 
boarded with judge Chase at the same 
tavern six days ; they weregtravelling to- 
gether three days,during this whole time 
' of nine days, such only are the scraps 
of loose idle conversation, which have 
been picked up and brought forward 
as indicating a hostile and oppressive 
principle towards Callender. 

As to the word *' damned," which 
has been introduced in the conversati- 
on, however it may sound elsewhere in 
the United States, I cannot apprehend 
it will be considered very offensive, even 
from the mouth of a judge, on this side 
of the Susquehanna ;— to the south- 
ward of that river it is in familar use, 
generally introduced as a word of com- 
parison,— —supplying frequently the 
place of the word ** very*' not confined 
to cases where we mean to convey 
censure, but frequently connected with 
subjects the most pleasing ;— thus we 
say indiscri minately a very good or a 
daunfinM good bottle of wine ; — adamnM 
good dinner, pr a damn'd clever fellow. 

Btrt, sir, what must at once efface 
everypretence of a disposition hostile 
wA oppressive towards Cullender pn 



the part of judge Chase, is th^miUnem 
of the punishment inflicted. , 'i 

I now Mr. President shall proeecil 
to the fifth and sixth articles of im^ 
peafchment.-**'These relate to the pr* 
cess issued against Callender, and t« 
the time at which it was made returna- 
ble- — By the fifth article — my client i^ 
charged with having ^^ awarded acapia^ 
against Callender by which he was ar» 
' rested and committed to close custody^ 
although it is provided by an act ol 
congress passed the twenty fourth day 
of September, in the year 1789, that foar 
any crime or offence against the Unic^ 
ed States the offender may be arrested^ 
' imprisoned or bailed agreeably to the 
usual mode of process in the state* 
where sudh offender may be found,-r^ 
and although it is provided by the lavfi^ 
of Virginia that upon presentment b^ 
any grand jury of an offence not c^ipjn 
tal, the court shall order the clerk tQ 
issue a summons against the person or 
pt:r$ons offending, to appear and afK^ 
swer at the next court." * ; 

The criminality alledged against n)^ 
honorable client by this artide as wett 
' as the sixths consists in his violation of 
a law of the state of Virginia, by which 
it is supposed his conduct ought to ha;v(i. 
been regulated. 

We find from the evidence in this-- 
cause, that the legal characters of that 
state, whether on the bench or at the 
bar, cannot agree among themselves v^ >^ 
to what is the law of that state, — ^aiaud - 
that the practice has been and con*. ^ 
tinues to be variant in various countiea^ j ' 
in Virginia. — Nay it is proved thatt¥W> j ' 
highly respectable legal characters^ -iii 
who successively held the office of atrv 
tomey general (CoL Innes and Gen. ^\ 
Brooke; were applied to by one cCf j 
their deputies, and declared themselv^^j 
incapable to decide what ought to beJ| 
the practice, or in other irorda, to tie- K 
cide in which cases a summons ought i^ 
to be issued and in what cases a capiat J 
was the proper process.— Surely then J 
Judge Chase, who was a stranger ini j| 
Virgmia, cannot be considered cri- 
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mifikt nor even subject to reproach for 
not understanding a law df that state, 
ititthx^ conistruction of which remains 
fffen now a question, upon which the 
-Vi%hiia judges and lawyers find it im- 
]M)SsiblQ to agree^ 

Upon these obsenrations I think I 
migl^ safdy rest my client's defence, 
te th this chaf ge '; — And eyen con- 
sent that he shall be convicted and re- 
moved from office, whenever they shall 
igree'among themselves upon the con- 
ttruction of their law, — provided it 
^uld be againstus. 

But, sir, I must request to be indulg- 
ed in ah endeavor to investigate this 
subject which appears so intricate, and 
fb'tiy if I cannot throw such lights up- 
on it as possibly may be serviceable to 
Aie gentlemen of the bar of that state, 
whose law is in question ; and in this 
' sttempt I feel a confidence, that I shall 
bt at least able lo satisfy this honorable 
dOurt, judge Chase, even if bound to 
conduct himself according to the laws 
of Virginia, which I utterly deny, and 
shaB endeavor to disprove, acted nqt 
only free from criminality, but with 
the strictest proprietj-. 

I shall lay down as a position, 
whitfi will' not be controverted, that in 
^SL personal actions, civil or criminal, 
instituted against individuals in Vir- 
ginia as wcH as in Maryland the pro- 
cess to bring them in to answer to the 
6t!its rs, and hath al^Vays been a ca- 
pias, or process to arrest the body,— 
except so far as by legislative acts of 
die respective states, the law hath in 
certain 'cases been altered and other 
process directed. — And I mean to 
shew that every case in Virginia, civil 
or bfrminal, and some there are of both, 
wfifiire ft summons is the legal process, 
arhie out of' the legistative provisions, 
thiefcfis Ac acts of assembly of that state. 
And*by examining the different acts, 
which" hacve been passed upon this sub- 
jel^ we shall be able to ascertain, what 
art? the ctees, and the Only cases, 
wherein a summons ought to be issued, 



I have sir, before me the laws of Vir- 
ginia antecedent to the A«nerican Re- 
volution ; It is the edition printed at 
Williamsburg by Rindj Puxdie and 
Dixon^ in the year 1769. . It appears, 
sir that until the year seventeen hun- 
dred and forty eight, suits might be 
brought in the county court for apy 
sum exceeding twenty five shillings* 
ciwrent money, or two hundred pounds 
of tobacco : and actions of trover or 
detinue without regard to the value of 
the article converted or detained, in ail 
such actions a capias ad respoudendufa. 
was the first process issued, authoris-;. 
ingthe sheriff to take tlie body of the 
defendent into his custody and have 
him before the court at the time whea 
his writ was returnable — ^in that year 
a law was passed, chap. 4th, — by the £6 
sec. of which it is enacted, "that for 
the more speedy recovery of smaitdtbts 
it shall be lawful fot the justices of any- 
county court to hear and determine dl 
suits brought for any debt of demand, 
due by judgment, obligation, or ac- 
count for any sum or sums of money 
or tobacco of the value of twenty fi\'e 
shillings ciurent money or two hun- 
dred pounds of tobacco^ and not ex-, 
ceeding five pounds of like money, or 
one thousand pounds of tobacco, by 
petition without the solemnity of a jury ^ 
and where the demand shall not exceed 
the above mentioned sums, the plain- 
tiff shall proceed by petition, and not 
otherwise^^ after, directing in what 
manner the claim is to be set forth in 
the petition — the same section directs 
that " upon filing such petition in the 
clerk's ofiice, a summons of course 
shall be issued returnabte to the next 
court (the courts were then held 
monthly), a »copy of which, together 
with a copy of the petition — ^and ac- 
counts shall be delivered to the dc<« 
fendant, or left at his or her usual place 
of abode, ten days at least before the 
next succeeding court^ and the same 
being returned executed by a swo»n 
cfficer, or path made of the due service 
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thereof, if tke defendent do not thto 
appear, it shall be lawful for the said 
justice to hear and examine into the 
truth of the matter so compUdned of, 
and to determine the cause on the evi- 
dence produced, or to dismiss the pe- 
tition as to them shall seem just.— 
And if the defendant do appear, he 
shall forth vrith put in such answer or 
plea thereto as will bring the matter 
of complaint in issue thereupon: Or if 
he faib to plead, the court shall in- 
stantly proceed to hear and determine 
the 9ause in a summary way upon 
such evidence^ as shall be given and 
shall give judgment according as the 
veryright of the cause and matter in 
law shall appear unto them without re- 
gard to form or want of form, &c«" 

By the 22d sec of the same law, it 
Is enacted ^ that when any person en- 
titled to an action of trover or detinue 
shall setforth the ualue of the thing de- 
manded to be tmder the value of froe 
poundsy in a petition to asiy county 
court, a summons shall issue, and the 
same proceedings shall be had as-in ca- 
ses for the recovery of small debts. 
But for the recovery of any^penalty for 
the breaches of the penal laws of the 
then colony, no change was made as to 
the mode of instituting the action*— > 
The process of capias to arrest the of- 
fender, the right of trial ^by jury in 
such actions,— ras to these subjects,*the 
law was left as before ; and yet aafons 
of this nature were under the consider- 
ation of the legislature ; for we f itmd 
in sec. 23 of the same law, " ths^t for 
the easier, speedier and better advance- 
ment of justice in obtaining judgments 
in any such suit or iiction, where the 
penalty sued for shall not exceed ff>e 
pounds^ current money, or one thou* 
9and pounds of tobacco, if in such suit 
any demurrer shall be joined^nd enter- 
ed therein, in any court of record within 
sud dominion^ the judgea shall proceed 
and give judgment according to the ve- 
ry right of the case, and as the matter 
of law shall appear to thcnv, without re- 



garding any imperfection, osassaiotiiy 
defect, ike* except those only which 
the party demurring shall ques^ 
ally and particulariy set down and ^ 
press, together with his denucra^ 
as causes of the same notwithstandinSi 
&e. And that if any verdict simddH 
givenm any such action or suit, inanf 
court of record in said domimon^ tt^ 
judgment thereupon shall not be sfsH 
or reversed for or by reason of any dp- 
fault in the form or want of ibnn, of ^ 
nywrit, &c. any law, statute or 
to the contrary notwithstanding*'^ 

And here, sir it may perhaps be pm^« 
per to observe that in Virginia, at ka^t 
before the revohition, the pena&ies in- 
flicted for the breadb of their pemd 
laws, were commonly by the acts tnco^ 
selves directed in what mode t^be Re- 
covered, which mode was almes^ poir 
versally directed to be " hy infonnation^ 
bill, plaint, or action of dm, in a^ 
court of record within said dominiofi, 
wherein no essoin, pretection, or wih 
ger of law, privilege, or any mpre than 
one imparlance shall be allowed*' [Mr* 
Martin turned to a variety of the penal 
laws to shew suchweretheprovsion^j 
This honorable court will percehre diac 
under these provisions^ the peoaltaen 
could not be recovered by presenfcobeHt 
and indictment, as hadi fine^uifiDlfy 
been determined; hence the usual 
suits or actions resorted tain th^ «muts 
of Virginia for the recovery of those 
penalties from the smallest to the greats 
est, were informations or adiom oj 
debts. And the twenty-third aacdflfi 
which I have just read relates to Midi 
informations or action of dtbt^- wbsic 
th^ penalty should not exceed fiw 
psund^ and to those only a{:ipliea saw 
regulations as are thereby made^ ^rifnsh 
however do not alter the form of actxofi 
orthe nature of the process to be is«]c4i 
even in those cases, but leavea^the Ik* 
in those respiects as it was before* 

However during tike same. 



in their legislatorial disquisitioBs^ tM 
. thought proper to take away the tiw 
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%)rJQf)r in proceedings by presentment 
iSb reeorer penalties not exceeding five 
founds,*- -to ^e the courts summary 
jurisdiction in fA^^rcotf^^; and to take 
MTfcy the process of a capias therein. 
•^And hence having by the first sec- 
'^ckmof chapter seven (see. page 188, 
llWf of Virginia) enabled grand juries 
topmtseni Sreaches of tXL penal laws o( 
tiiSIt d«en colony : by the 2nd section it 
ii^ thus enacted ^^diatwhen any offence 
^r offences should be presented by a 
ftcndjury^ and the penalty or forfei- 
ture by law, inflicted thereon shaU not 
exceed five pounds current money or 
me thousand pound^ of tobacco, be it 
to tbe kingand informer, or to the par- 
^ and informer only, or appropriated 
torany other use whatever, such pre* 
wentment need not be drawn up in other 
form than as the sume stands presented 
ig the grand jury J and thereupcm the 
shall order a summons forthwith 



to issue, to summons any person, so 

]ff«esentedto appearand answer such 

presentmtm at the next court (as I have 

oefbre observed, the courts were then 

htid xnondily) and shall not admit of 

asiy esEception or pleading to the form 

maxmer thereof, but shall proceed 

1,'widiout the formality of a jury J 

_ ^ judgment upon such present^ 

! iriom^according as the very right of the 

j ^ttwe and matter in law shaU appear 

1EO them i and if the party summoned 

I AiU» to appear, die court may give 

judgment for the penalty.*' 
i Thss sir, the law of Virginia re. 
^ -nained until thetevdution, and frbm 
' Ais view it will appear that the only 
r, where, in personal civil actions, 
process was to be by summons, 
'«xid not fay capias, were where debts 
^ir eri s cbumed not^ exceeding five 
Mosndff orone thousand pounds of to»^ 
.fciCTfi, cor property converted or de** 
vtsttoeduM exceeding the same value, 
isi>*aU whkh cases the suit or action 
mmrwmt^b&'UxtAtnudhy petition^ and the 
)fjgm§irtwts to decide itt a summary man- 
i^iitB^miAi(mviieintfrventton ofajury. 
And that the only case, in criminal 



proceedings, where a summons was 
directed to issue, is where a present* 
meni hath been, made by grand jury^ 
for anr offence, the penalty ^ whereon 
shall not exceed five pounds current 
money, or one' thousand pounds of to*' 
bacco, which ^^re'.f^tmfn^ need not be 
drawn up in any other form \ and on 
which presentment the court was to de^ 
cide in a summer yvMcantx^ without the 
intervention of a jury* — This honora^ 
^le court wiu aJso perceive, that the 
provision of this act directing summona 
to issue in the case I have stated can on- 
ly apply to presentments made under 
the local, penal laws of Virginia where^ 
the penalty is restrained to a sum not 
exceeding five pounds current money^ 
or a thousand pounds of tobacco, and 
cannot exceed to presentments for of- 
fences, at common bzWj such as assaults^ 
riots, libels &c, since in all such cases 
the courts havct a discretionary power 
to fine what sum they think reasona- 
ble, and therefore may fine beyond five 
pounds current money or a thoussmd 
pounds of tobacco. — Nor doth thepro- 
vison exceed to any case even under 
the. penal laws of Virginia where 
the court may punish by imprisonment. 
Upon this examination of U)e subject, 
it appears that until the time of the A- 
merican Revolution, according to the 
laws of Virginia a capias remained the 
proper process in all personal civil ac- 
tions except where the claims was for 
money or debts due not exceeding 
five pounds current money or oo^ thou* 
sand pounds of tobacco— -or where, in 
detinue or trover, the plaintiff liud the 
value of the property not exceeding 
the aforesaid sum— —And that in cn- 
minalcBses a capias remained the pro- 
per process in all proceedings for offeiv- 
ces at criminal law ;-^and lot all offen- 
ces against the aas pf the state of Vir- 
ginia where the court may in^ct a fine 
of more than five poiuids current mo- 
ney, or which were punishable by im- 
prisonment.-^Having.thu3 shevmwhat 
inTas the law on this subject at the time 
of the American Revolution,«-»I have 
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sir, to examine what charges and altera- 
tions have been^ made therein «ince 

that period. ' , . , 

The first law made smce the rf volu- 
tion was passed in the year 1792, and 
is to be foundin the edition of the Vir- 
gmialaws published by Augustine Da^ 
vis in the the year 1.794, page 96, the 
37th sec. increases the amount of the 
debt, which may be recovered by petU 
tion in the county, city or Borough 
court to a sum not exceeding twenty 
dollars or eight hundred pounds of to- 
bacco, directing process to be by sum- 
mons and the mode of procedure for 
recovery of the san?e as for recovery of 
sntall debts before and at the time of 
the revolution. — ^The 38th sec also cn^ 
creases the value of the property 
where in trover and detinue, petition 
may be filed and proceedings be had 
as before the revolution, to die sum of 
twenty doflars, or eight hundred 
pounds of tobacco. 

In the same year, an act was passed 
to be found page 106, by tlie sixth sec. 
of which it- is enacted, " that in a pre- 
sentmentX.Qi!i\t county or corporation 
courts; if the penalty of the offence ex- 
ceed not five dollars, or three hundred 
pounds of tobacco; or to the district 
court, if the penalty exceed not twenty 
dollars or one thousand pounds of X.O' 
h^QCOy no information thereupon shall 
be filed, but a summons shall thereup- 
on be issued against the defendant to 
answer the said presentment^ and such 
summons having been served upon 
bim, or a copy thereof having been 
left at his usual plade of abode, and if 
he doth not appear, 5,ndgment shall be 
given by the court against him for the 
penalty, and if he doth appear, the 
court shall in a summary way, without. 
the intervention of a jury hear and de- 
termine" &c. And by the 37th sec. 
of chapter 74, page 1 1 3, there is a ge- 
neral provision, Uiat where no present- 
ment may be made, yet where the penal- 
ty incurred by the breach of any penal 
law shall not exceed twenty dollars or 



> 
eight hundred pounds of tobacc4!X, the 
same may be sued for, and recovered 
in the manner, directed by law for dcbta 

of like amount. 

This clause was designed to prevent 
informations or actions of debt to be 
originally instituted for the recovery of 
penalties not exceedingdiat sum, where 
no presentments should be made,- and 
to direct a procedure by petition in 
which also the process must be a ««|- 
monsj and the decision by the court ioa 
summary manner. 

One other provision,, and one only, 

hath been made for issuing a st4mmon$^ 
this is found in the twenty fourth sec 
of the same act and runs thus. *' No 
informaUon for a tresspass or nnisd^ 
meanor, shall be filed in any court^but 
by express order of the court entered 
on record, nor unlcfs the party fuppo- 
fed to be culpable {hall have failed to 
appear and (how good caufe to the 
contrary, having been required to do 
fo by zfummons appointing a conveni- 
ent time for that purpofe ferved upwi 
him, or left at his ufual place of a- 
bode." 

Thcfe are the only acts of the Viigir 
nia Icgiflatare I find on this fubje£l — I 
believe there are no others.— -If there 
are any more, the honorable mana^efs 
will be fo obliging as to point them 
out -, but prefuming that they can pco- 
duce no further provirionS) what is thQ 
refult of this inveftigation i that even 
at this time, the only tnftances in per- 
fonal civil afiions where fummons ii 
the proper procefs, are where the de- 
mand for money due, — or on account 
of trover or detinue doth not exceed 
twenty dollars, or eight btt&dre4 poun^i 
of tobacco, in which cafe the procceck 
ing 18 to be by petition and t^ cooit 
determine in a fummary manner with- 
out the intervention of a jury: — hxA 
in criminal cafes, or for recovery of pe- 
nalties for the breach of their ^lui/ lavs 
the cnly cafes where a fummons is tte 
regular procefs are where the afiiom 
are inftituted by prefentment of a grant 
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-forji on which preTentmcht ao iiifor* pn procefsy accord'uig to the nature of 



tiuitioiiis to be iiled,*-or without fucii 
prefentmenc by petitMn^ for the reco- 
very of penalties tiot exceeding twenty 
tiolkirtor its correfpondent faltie in to* 
-faacco : which cafes can only arife un- 
der the a£b o£ afiembly oi Virginia, 
and ih>t' where the offences are at com* 



the offences prefented. Thatis,asl 
have already Ihewn, z/ummmi i» to be 
iflued where prcfentments arc made for 
a violation of the penal laws of their 
ftate panifliable <by a fine of not more 
than twenty dollars , or its correfpond- 



inon larw— -nor in any cafe even under fo 



ing q^tity of tobacco, nor by imfri- 
fomneniX but in all prefentmenrs for 



ibe- laws of Virginia, where puniOi- 
ment may be by imprifonment, — that 
the only additional inftance, in which 
• fiiramons b to be ufed in a criminal 
ctfe, is where application is made for 
sm information, and there it is dire£t- 
•d in order that the party may have an 
cippdrtaniry to ihew caufe why an in« 
'formation flsallnotbe ordered againft 
' iilm : but even in this cafe, if the in- 
formation is ordered, a capias is the 
procefii to bring the party to anfwer 
die charge contained in fuch informa- 
tioR,— as it remains to he in dvery other 
^risninal profeeation or fuit eitcept thofe 
• moibub Ibaive already particularly defignat^ 
ndi 



offences at common law^ or for breaches 
of their penal taius punifbable by fine 
Beyond twenty doliars^ or by imprifonment^ 
in fuch cafes the clerk mufi iffu6 a cap*-' 
as^ that being the proper procefs, — And 
upon thefe principles, it has been de- 
termined in the circuit court of Co- 
lumbia, fitting at Alexandria, a£ling 
under the laws of Virginia, that oa 
prefentments for afiaults and battery, 
and other common law ofiences, a ca- 
pias is the proper procefs to be iflucd; 
and this determination has been made 
while a gentleman of great legal know- 
ledge, a native of Virginia, and who 
received his legal education in that 
ftate (John Thompfon Mafon, Efq.) 



I will now, fir, torn to the law of profecuted in that court for the Unit- 
the ftate of Virginia with the violati- ed States, upon whofe application I 



<Hifcof which we are charged ; but fir ft 
tee ine premife it is moit erroneoufly 
ftaisd in the article of impeachment, — 
iiow this hath happened is not for me 
to.faKy,^-bttt fuch is the fad— the ar- 
dcic -of impeachment fets forth, that 
■«« it is provided by the laws of Virgi- 
mtiy tluit upon prefcntment by any 
gnod jury of an offence not capital, 
dia coort flball order the clerk to iffue a 
t^fuf^mons againft the perfon or perfens 
oSsodkig to appear, 8cc. whereas, in 
tiotb the words of 1 1 j law are, << up- 



prefume the determination was made. 
I will now examine the law of the 
United States pafled the 24th Septem- 
ber, 1789, entitled << an a& to eftab- 
Kih the judicial courts of the United 
States,'* feAion, 33, " and be it fur- 
ther enaA^d, that for any crime or o& 
fence againft the United States, the 
offender may by any juftice or j2rdg<s 
of the United States, by any juilit^ 
of the peace, or other magiftrate of 
the United States, where he maybe. 
found, agreeably to the plual mode of 



ofi presentment made by the grand ju- procefs againft fuch offenders in fuch 

ry of an offence not capital, the court ftate, and at the expenfe of the Unit*- 

ib%U order the ckrk to ifliie a fummons ed States, be arrefted and imprifoned^ 

I* IT ^ier proper procefs againft the perfon or bailed as the cafe maybe, for trial 

or pcrfons, &c. (See page 1 is, fee. 28 before yi/r£ court of the United State'i 

bxac edition, laws of Virginia.) as by this ad: has cognizance of the ^' 

Thns then the very law points out fence : and copies of the procefs 

xhnft-on fuch piefentmencs a fummons be returned, as fpecdily as may b( 

15 not in all cafes a proper procefs^ bat to the clerk's office of fuch cou[^] 

that a fummons is to iffue, or cibtrpro^ *her vfith the recogntzemces rf tlr ' 

H h* 
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Heffesfor their appearmna to tefUfj in the 
cafe^ which reccgnizance the magif- 
trate, before whocri the examination 
(hall be, may require on pain of im- 
prifonment.' And if fuch commitment 
of the offender, or of the witnefles 
flball be in a difiriSl other than that in 
which the offence is to be trieJ, it (hall be 
the duty of the judge of that di£lri£k 
where the delinquent is imprifonedi 
feafonably to iiTuei and of the marflial 
of the fuid diftri(^ to execute a war" 
rant for the removal of the offender 
a id the witnefies or either of them, as 
the cafe may be, to the diftridl into 
which the trial is to be had. And up* 
on all ai*rejls in criminal cafes, bail 
fliall be admitted, &c. This is the law 
of the United Stares mentioned in the 
fifth article as governing the queilion 
now before us, — The bafis on which 
this article is founded. — The leaft ex* 
amination will ibew that it provides 
only for the manner in which offenders 
fhail be arrefted under warrants iflTued 
by the judicial officers of the United 
States or of the different States, upon 
complaint made to them, in order that 
fuch o^eader may be bailed or com* 
mitted, and witueifes bound ov^ ta 
the approaching proper courts, that 
the oifcnces may be enquired of by a 
grand jury ; and hath no relation to 
the mruiner la which prpcefis fhall be 
iffued h^ a court to bring in offenders 
to anfwer to prefcntments which are 
depending in ihe court. — And a fimi- 
lar prcviiion for arrefts in fuch c^fes is 
made by the ads of aflembly of Vir^ 
)^ini<i, in that (late. (See the 1 7th 
ii,^. of chap. 67, page 93, fame edi- 
tion of Virginia laws.) — 

But that the aforefaid a£l of con- 
grefs can in no manner relate to or be 
regulated by any .law of Virginia, di- 
re£ting a fummons to be iffued as the 
proper procefs, appears clearly from 
6ii$, that the offender is to be arrefled 
atwi imprifoned, or bailed, according 
to \jfie nature of his offence > but no 



perfon can be mrrejted on proeefs rf/vnt* 
monSf or on fuch procefs be compelled 
to give bail, under pain of imprifon* 
mept. This can only be done when a 
capiaSf or a fimilar procefs, fuch as a 
magiftrates warrant, or the warrant of 
a court, called a bench warrant, is if» 
fued I — And here, fir, let me explain 
what is meant by a bench warratit^'^ 
When a prefentment is made by a 
grand jury againft a perfon not impri- 
foned, nor recognized, procefs is iffu- 
ed to arreft the offender and bring him 
before the court then in felfion ; as 
when an application is made to a judge 
or juftice out of court, and oath naade 
of an offence conuniited, it becomes 
the duty of fuch judge or juftice to if* 
fue his warrant to take the offender in- 
to cuftody, and thereby fecure his ap- 
pearance at court to anfwer to any 
prefentment, which may be made 
againft him \ (o when a prefentment is 
made by a grand jury of any offence^^- 
that prefentment being made by the 
oath of not lefs than twelve cf the 
grand jurors, founded alfo on the oatk 
of witneffes, it authorifcs the court 
upon this proof that an offence has 
been committed, to iffne procefs com* 
manding the flicriff^ ta arreft the oSbn* - 
der prefented and bring* him before 
them, to be bailed or committed ac- 
cording to the nature of the crime 
with which he is charged. This pro* 
cefs is what in MaryUnd is call^ a 
Bench H^arrantf — it difiirrs from the 
warrant iffued by a judge or juftice ta 
as much as thi^ laft is direi^ed to a 
conffable, the other to a (heriff 9 — It 
diiFers from the < % mmon capias otkij in 
this, that the beach warrant is made 
returnable immeJiately, that is, during 
the feffion of the court, — whereas 
what is commonly called a capias la 
returnable to the fucceeding cevm. 
And in Maryland h is the conftant 
pradice of our courts whenever pre* 
fentments are made againft perform jnot 
in confinement or under recogni^cancey 
to iffiie ittch procefs in all eafrs f noi 
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the higheil to the lowcft oiRsnces in fuch prscefs as In their judgment ^n^ 
order to fceurc the pcrfons prefent- difcrction they fliould think iiioft pro- 
«d. per,— on thife fubjefts thci^thcy arc 

uncontrolled, unreftrained by the \^vi% 
I have faid, fit, that the law relied or the practice of any (latest or (late 
• on by the houfe of reprefentatiTes in courts.. The courts of the United 
fupport of this article, doth not relate States having this power, Can only ex- 
to procefs iffued on prefentments made crcife it as the cafe comes before them, 
in the courts of the United States ; they then determine what is right and 
and as a further proof of this, I now proper, and that becomes a precedent 
refer this honoranle court to the four- in fimilar cafes, and thus it was the 
teenth fe£lion of the fame law,—- where court aded in the cafe of Calender, as 
it is ena£ted, ('That all the before to the procefs iflucd and the time of 
mentioned courts of the United States its return, and was perfedily juftified 
ftall have power to iflue writa of fcire by the laws of the United States in fo 
facias; habeas corpus, and all other af^ing. 
writs f not fpeci::lly provided for by (la- 

tittc, ivhich may he neeeffhryfir the exer- The fixth article alledges that by the 
tife of their refpe5live jurifdiBions^ and laws of Virginia it is provided, that in 
agreeabte to the principles and ufa- cafes not capital the offender Jball not 
ges of law." By this provifion a pow- he held to anfwer any prefentment of ^ 
er is given to the courts of the United grand jury until the court next fuc- 
Stfttesj to iflbe fuch procefs as in their ceeding that during which fuch pre- 
^iicretton they (ball think beft, fo that fentment (hall be made, and yet that 
it be confident with the general prin- my honorable client with intent to op- 
csples and ufages of law. And the prefs aiKl procure the convi£lion of 
ad of the United States entitled *' An Callenderj did at the faid court afc 
%Bl in addition to an aA to eilabtifli which he was prefented, rule and ad- 
the judicial courts of the United States judge him to trial, during the term at 
ptflbd on the id March 1793,'' in its which he^Callender, was prefented and 
feventh fe£lion has the following pro- indi£led, and this, notwith (landing the 

' rtfion, to wit, « that.it (hall be lawful provifions of the thirty fourth fe^ion 
Ibr the feveral courts of the United of the aforefaid law of the United 
States, from time to time, as occ^ijion Stfttes mentioned in the fifth article, 
tnaj requirty to make rules and orders for which provides << that the laws of the 
their refpe£tive courts din'Sling the re- feveral ftates, ei(cept where the contti- 
turn of their writs and proceffes^ ihe fil- ttttion, treaties or ilatutes of the Unit* 
ing of declarations and other plead- ed States (hall otherwife require or 
Jsgs, the taking of rules, the entering provide, (hail be regarded as the rules 
and making up judgments by default, of decifion in trials at common law in 
and other matters in the vacation, and the courts of tho United States where 
otherwife, in a manner not repugnant they apply.'' 
to the laws of the United States, to 

regulate the pradicc of the faid courts In anfwer to this charge, (ir, per* 

r^pcAivcly as (hall be fit and neceffa- mit'me to ftate there is nolawofVir- 
X'9 fer the advancement ofjuflice, and ef- ginia that declares the ofFcrider pre* 
peeially to that end to prevent delays in fer.tcd for an offence not csfpital, Jhall 
proceedings " This aft gives the court not he tried until the fuceeeding term / it 
of the United States fu!l power to is only an inference, which thai honor- 
regolate the return of procefs as to able body, who formed the articles of 
lime and every thing clfe,— the former impeachment, have made from the fup- 

* Livr gave them the power of ifluing pofuion that in all fuch cafes ^fummm 
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9nly could be iflued, — returnable to the thefe articles^— it is af follows^ " Hiat 
fucceeding terfiiy and in confequence the laws of the feveral ^ates^ except 
|hat the oiFender could not be coinpell« where the conftitution, treaties, or fta- ' 
%d, to gO'to trial before the fucceeding tutes of the United States, fiiall ether- 
lerm. wife require or provide, (haU be re* 

garded as rales of deciiion in triak at 
But, fir, I have already (hewn r<7mi»9;i /ivzi; in the courts of the United 
that fummons was not tlie proper pro- States im cafes where they apply.^* I 
cefs in Callender's cafe ; that the laws fiiall not, fir, enter here into a difcuf- 
of Virginia were not in the leaft degree fion whether a profecution for thtTio- 
operative on cither the procefs to be lation of a penal law of the United 
iJued, nor the time or the manner of Statescanbe with propriety, within die 
its return, but that the one and the meaning of this ad, called a proceed- 
other was fokly in the power of the ing at common law. Nor (bail I, fir, 
court, veded in them by the laws of rely as I might do upon the obfenra* 
the Ur. itcd States, unreftrained by any tion that they are only to *« be regard* 
law of the ftafe of Virginia. Thus ed in ca/ei where they afiply^^* ^tuAAzt it 
then the premifcs failing from which is the court and the court only who are 
the inference was drawn, the inference to determine in what cafes they do ap-> 
of courTc mufl; J)c rejcftcd. Thus ply ; in doing which they are only ic- 
then the court being unreftrained by quired to exercife impartially their le* 
siny law of Virginia cr from any infe- gal difcretion ; but I (hall ailk whether 
rence drawn therefrom, not only had a this law in any manner relates to the 
right to try Callender the fame term he procefs to be iflued to bring into court 
was indi&ed, but were bound in duty the party to the fuit antecedent to tiie 
fo to do, unlefs there was fome good trial, to compel him to appear ia or-- 
Caufc to juftify the delay. When a pi^- der that a trial may be had? I pre- 
ientment is made, there is fuch evi- fume not. The pvovifions for tkat 
dence that a crime has been committ- purpofe are to be found in the 14th feez- 
ed, as to autliorife the court, nay ta tion of the law of Sept. 24th, 1789 — 
make it their duty (as I have before ob- and in thefe£iion of the law of March 
ferved) to iffuc procefs to arre^ the ad^ 1793, which I have already cited 
criminal to prevent his efcape from juf- and which regulate not o^ly the iflk^ 
tice ; our laws are not founded on the ing but the returning of procefs to 
principle that the ofl^nder may have bring the party into court, to anfwer 
an opportunity to efcape and elude to the charge whether civil or crimioftl. ' 
yuflice ; and hence it is that a grand According to my judgment, fir, the 
jury is fw6rn to fecrecy as to their de* law in queftion means, only to deelare 
liberations, left thofe offenders againft that the rules and decifions of the (late 
whom enquiries are making, getting courts in any queft ton as to the right of 
informatioa of that fa6t may run off the parties (hall be refpe^ed and at« 
before tbcy can be fecurcd. — And tended to in firailar queftions, which 
when the crimin?»l is arrelled and may come into controverfy in the 
brought into court it is the duty of the courts of the United States, in dietr 
court both as to the criminal and the refpective diftricts or circuits as far^s 
public to have the caufe decided as foon they (hall be thought to apply, in 
as can be confifteni with jullice. And at common law. — That is if two 
now let me turn to the 34th fcftion of cxa^^ly fimilar arc in litigation, as to 
the judiciary law of the United States civil rights, the one in the ftate court, 
which is introduced in this article and the other in the diftrt£i or circuit coitrt 
on which rdiaftce is placed by ibat held in the fame ftate, there ought Co 
honorable houfc which prepared be in each cafe the fame deci&on ^ 
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th^t where the law in the cafe had 
been fettled by antecedent ftate decifi* 
onSf the judges of the United States 
iliottld lefpeft thofe decifions. — And 
•Ifo that when the coarts of the U. 
States* try a caufe in any diftri£l or 
any cirpvit, the rights of the parties are 
. to be decided according to the laws of 
the (l^tcs under which the rights were 
acquired, as fettled by the legal deci- 
fion of the ftate courts, where decifi- 
ons have been had.— ^To exemplifytmy 
ideas> if the courts of the United States 
have on any occafion to determine cu 
ther immediately or incidentally a right 
ming under a devife of lands in Ma« 
rylandf they muft determine the de- 
vife yoid, unlefs the will was attefted 
by three wicnefies. But if the devife 
was of lands in Virginia, the courts 
would be obliged to determine the de- 
vife good, although attefted in a diflFe- 
rent manner. — So alfo the obligation 
contracted by the execution of a pro- 
miflbry note is different if executed in 
Virginia, from what it is, if execut- 
ed in Maryland. — Upon a^ons there- 
fore which may be inftituted in the 
courts of the ITnited States in fuch 
cafes, thefe courts ought to confider 
what are the rights of the parties ac- 
cording to the laws of the ftatcs where 
the tran(a£ik>n« took place — ^and where 
there have been decifions of the ftate 
courts upon the fubje£l matter, or any 
decifions, which may be confidered as 
having a bearing on the queftion, the 
United States' courts are to regard 
fuch decifioaas far as xhetj think they 
are appHcabU. 

Thus, fie, I flatter myfelf, that I 
bave upon the fifch and Gxt articles 
Siewo, that there was no law of Vir« 
ginia by whi^h the condud oi the 
}udge was to be regulated,-^and that 
even if the laws of that ftate had been 
opecative, they have not been accord- 
ing. to their true conftrudion^ in any 
degree violated. 



But furely it can never be ferioufly 
contended, that where a gentleman is 
appointed a judge of the United States^ 
he is thereby expe£led to become per- 
fcdlly acquainted with alPthe local 
laws, ufages and decifions of everjf 
feperate ftate in the union— hio fuch 
judge by any poflibility can be had—* 
however great the legal knowledge of 
any gentleman, it has been generally 
confined to the laws, to the pra^iice— « 
the judicial proceedings of his own 
ftate, and to the common law as there 
ufed and introduced.-— From the per« 
k€t convi£lion of this truth, the dif« 
txiOi judge is appointed an inhabitant 
of the ftate which compofes the dif- 
tn(X — ^he is fuppofed to know the par- 
ticular laws, ufages and decifions of 
his ftate.— * It is to him or the diftri£fc 
attorney in his abfence, the judge of 
the fuprrme court, when he goes to 
hold the circuit court, is expeAed to 
apply for information, as to what re- 
lates to thefe fubjedis, — and thus we 
find judge Chafe corre£lly a£ttng,— ^ 
for the diftri£l judge being abfent^ 
when Callcndcr was prefented, we finA 
my honorable client confulting with 
the diftrift attorne y, whofe political 
principles certainly did not lead him to 
wifii to opprefs Callender,-— and alfa 
with the clerk of the diftri£l court, 
who is himfelf a gentleman of legal 
knowledge and a profecutor in one o£ 
the ftate courts in Virginia, — and it 
was under their advice and with their 
approbation that the procefs was ifluedy 
of the nature ufed, and returnable 
in the manner wc have feen. — In 
fine, Gf, it is impolfible for the judget 
of the fupreme court to have even % 
general knowledge of the particular 
ftate laws and pradtices, and if in con- 
fequence of that want of knowledge 
they were to be fubje£t to impeach- 
ment, you would not be able to pre« 
vail upon any refpeAable charader to 
accept the appointment. But I do not 
apprehend fir, that the honorable ma« 



nagers place much reliance at this time congrefs to authorifcj in all fuch cafes, 
on thefe two articles. Nor do I be-' an appial to the fupreme court even ss 
licvc'the honorable houfe of reprefen* to iheJoEi from the verdi^ of a jurj^-^ 
tatives would have either adopted them and empower the fupreme court to 
or any of the articles, which have control the jury if they appear to have 
been brought forward againll judge erred. — And fuch was the intention of 
Chafe, had the fame evidence been be- the framers of the conftitution. 
fore them which hath been produced to 
this honorable court. They afTuraed as a principle^ that 

the interefts of the tlate governments 
In faying this I do not mean in the and of the general government would 
flightefl; degree to cenfure that honora- often be at variance, that laws pafled 
ble body, they were ading as a grand by the United States, the moft wife and 
inqueft of the nation— they only bad, falutary, might be very obnoxious to, 
«nd only could have, before them ex- and unpopular in, fome of the ftates— - 
parte evidence. On the evidence which judges holding their commiflions un- 
they had before them, I (hall not fug- der the refpe£live dates, that is the 
geft but what there was fufficient foun- ftate judges, the frapiers of the confii- 
dation for bringing forward the char- tution would not therefore tntruft with 
ges : — But thefe charges have been pa- the execution of the Jaws of the Unit^ 
tiently difcufled, — a mafs of evidence ed States — ^They alfo confidered that 
hath been produced here, which they as far as juries were introduced, the ja- 
had not, and after this full inveftigati- rors would be citizens of the refpe£live 
on, the honorable members who im- dates wherein the trials fliould be 
peached him, and wko have regularly had— that they would in confequence 
attended his trial, I doubt not are per- probably partake of the interefts, the 
fe£Uy fatisfied that he ought tobeac- prejudices and the paOions prevailing 
quitted, and will rejoice at that acquit- in the ftate, and therefore might dc- 
•tal. cide contrary to the direflion of the 

judges appointed by the United Statesj 
Before I conclude, let me add one and thereby prevent the due executioa 
other proofthat the framers of the con- of their laws. To obviate this, the 
ftitution never intended thirt juries conftitution has a provifion for an ap» 
fhould have any power to decide the peal to the fupreme court even from 
law contrary to the inftrudlions of the verdi£lof f uch a jury.— Judge then 
the court, much iefs to decide on whether the framers of IKe conftitu* 
the conjiitutionaiiiy of a law. By the tion ever contemplated giving power 
ficond JeElion of the third article of the to counfel, to argue to jurors ag^tfH the 
conAitution of the United States it is opinions of their judges-^or to Juries U 
provided, that in all cafes to which the decide again/l fuch opinions I 
judicial power applies, except Cafes af- 

fcding ambafTadors, other public min- I have now only to return to this 
iftcrs and confuls, and thofe in which a honorable court my fincere thanks for 
ftate is a party, " the fupreme court the patient attention with which they 
(ball have oppel/ate Jyri/diclion, both as have indulged me on this occafipn, — 
to law and fa^, with fuch exceptions and to exprefs to you, Mr. Prefident, 
and under fuch regulations as congrefs the high fenfe I have of the imparttali- 
fnall make.'* ty, politeoefs and dignity with which 

you have prefided du;'ing this trial. 
Thus therefore it is in the power of 
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. ItVas greatly to bt deftred, Mr, Pre* 
i^dcnt^ and might have been coofidentljr 
^xpe^ed} t&at To a cafe every way fo im- 
bortant, where it fo greatly eoncerns the 
public happinefs^ that the decifion (hduld 
fcommand the public confidence, nothing 
woald be prefented to the view of this ho- 
nbrable court; in aid of the profecution} 
except the law which oughc to govern the 
decifion^ and the proofs relied oii for fup^ 
porting the allegations. 

But it has ndt fo fe^med good to the 
honorable n^anagera. They have thought 
proper to introduce into ti^e difcuffioa, the 
political opinions and party coiineflions of 
the ref ^odent» for the" purpofe of throw# 
log a (hade of doubt over hu motives, and 
bf eftabliOiing inferences oofavbrable to 
bis cb^rader. How far this condud ought 
to be commended^ it is not for me to de* 
cidc* My confidence in the juilice and 
idircerameot of this honprable court, for- 
l>ids mt to apprehend that ic can be fuc- 
tefsiol. 

. But finc^ thefe opiilions and conheflioils 
luKe been introduced, permit mt to ufc 
ihcta for a different purpofe* 

The duty impofed on judges is at alt 
bmcs delicate : And in criminal cafes, 
where life or liberty may be affeded, 
-where reputation dearer than both de. 
pends on the ifliie, this duty becomes pe« 
' caiiarly arduous and painful; to an honor- 
able and generous tAindi But if there be 
a fitoation more delicate more embarraf-* 
fiog than every other; to foch a mind, it 
ia that of a judge fitting on the trial of a 
|)erfoo, who^ from political oppofitioo, or 
any other caufe, rody have excited angry 
or hoftile feelings in his mind* It is then 
that he moft fears to truft himfelf. It is 
then that be moft dreads the influence of 
his paffions, in mifleading bis judgment* 
It is then that he feels the ftrongeft alarma 
Ibr his reputation, left he (hould poffibly 
iafford ground for ibe fofpsciooj that he 
iiad gratified his rtfeotment, under thib 
^OiblaQCC of. executing the law. 

Hence he conftatitly leans towards the 
Ude of the accttfed^ and require! the clear* 



eft c'onviAion before he condemns. Hence 
he rrjeds all doubtful or contradictory 
ceftimony I lays out of the Cafe all little 
indifcretionfi and (light (tiades of fufpic ion ; 
|ind is rigid io requiring from the profecu^ 
tors> the unequivocal proof of unequivocal 
off*ences» That his enemy is in his power^ 
is always a rcafonfor theutmoft forbear, 
ance. The fear that he niay pofPbly be 
milled by his paffions, is always a rcafoik 
for acquittal^ where doubt can ciilh 

Need I invoke thefe noble anc* generoui 
fentiments^ in the brcafts of this honor* 
able cou;t ? No l My heart tells me that 
A need not, I fee on thof^ benches didih. 
guiihed foldicrs and eminent ftattfmen^ 
who have triumphed alike in the fields of 
politics and war, and wiio always difdain. 
ed to tarni(h their lautels, by the blood or 
the humiliation of a vanquiihed toe. 

If then the pcrfon now arraigned at 
your bar, be connected with a political 
party; in oppofition to any of thofe whd 
fit as his judges : If it were (xiflible that 
in promoting thi vi^ws of that party, he 
may have excited feelings of anger or re4 
fentment; in the minds of any bonprable 
member of this tribunal : If it were pof» 
fible that any portion of the angry paflions^ 
engendered by the confii^s of party, could 
find a place within thefe hallowed walls, 
and could attach t6 him who ftaods upoa 
his trial at this bar : The exiftenc> of fuch 
a poflibility. Would furnifii eve*ry member 
bf this honorable court, with the ftrongeft 
motives that can operate on a generous and 
noble mind, for leaning conftantljr to the 
fide of the ;lccufed, and for pronouncing ill 
fisvbr of an acquittal, wherever theire rei 
tnains a doubt of guilt; 

, Attempts have alfo b^en made^ to inlill 
Ihe fympathy of this honorable court, oa 
the fide of the profkcution } and for thif 
purpofe a criminal twice convided, who 
did not hefit^te to tijk civil bloodihed ia 
fupport of political* theories; and is now 
indebted foi: his life to the clemency of 
that government, ag&inft whofe laws he 
armed bis iinbrant and mifgulded neigh, 
bois, is prefenied to view; decked out in 
all the ornaments which rhetoric can bcf- 
tow* We, Mr. Prefidcnr, difclairo the 
aids and proteft againft the interference, 
of rhetoric and fy moatliy . Howt: vcr pro- 
per in other fituaiion?, they ought to bt 
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excluded irom. fourts of juftice ; whoT^ 
deciOoni (hould be governed by trath> and 
not by feeling. 

But if fympatliy coiild find a place in 
this tribonal; what -objedl oiore fit to a. 
wake it; thah th^t ^bw prdfent^d at yoor 

bar 1 

• ••.-• . ' •■ 

An aged patriot and ftatefman; bearing 

6h hii head the ii-oft oi f twenty winiers, 

and broken .by the infiriilities brought on 

him by the labors and exertions of half a 

century^ is arraigned as an ofiendhr, and 

Gompelkd'to employ in defending himfelf 

againft a criminal profecutiohj the few and 

Ihort intervals of eafe allowed to hiiii by 

ficknefs. Placed it. the bar df *a courts 

tffter having fat with honor for fij^teen 

yeah on the bench^ He is doomed to hear 

the nioft dp{)fobiods epithets applied td 

his name, by thofe whb{e p^edeeefibrs were 

•ceuftomed to look up to, him. with ad^i. 

ration and.refped^, and ,whofe fathers 

would have been proud to be numbered a. 

inong his pupils* His footfteps are fiiinted 

from place io place, to ^pd indiferetions 

which may bte exaggerated into c^-imes*^ 

The jeits which, lowing from the gaiety 

3tnd opennefs of his temper^ were uttered 

in tbi^ confidence of private converfation i 

the exprefiions of warmth produced by his 

his natural imperuofity of charadler ; are 

iletailed by companions converted into 

/pies aD<i informetf, and are adduced as 

proofs of criminal intention. 

"this cup. To full ot bittemetS, for piie 
tccultomea during forty yeairs to fill the 
inoft hdnorable llations in his country^ be 
{Idnks to the dregs without codsplaxning. 
In this fad reverfe^ he fupports himfelf 
ivith a calmnefs & a fortitude & a refigneH 
dignity, which melt the hearts of thdfe 
^ho are not his ehemiesi ^d extoU the 
iefped of thofe who are; 

. if fympathy cnuft be excited, iiere let It 

find a nobler ol>jedl» If from generous 

^reafis it cannot be excluded, let it be 

turned towards *< A brave nian firuggling 

with the ftorms of fate;" and greatly 

fupporting ii ttnielf under the (preiiure of 

evils, the mdf! afflicting that ah devated lu 

toiiid ^ kfiow; 

JN,' .,: . . , . • ^'^Thkt frinctpU nvas advanced a»4^ c£« 

Not content with endeavoring to blow //.don ly Mr. Campbell, one cf tbc nUM 
tip a flame of party fpirit againft the ageh^ and ntarlj in tbefi words; 



refpondent; ind to engage fyinptnt ^ 
the bngracibus and to her unnatural taftj 
of Riding a criminal profecution, the 
honorable managers Irave reforted to i 
principle^ its ^ibyel in our laws and jortf*' 
prudenccj as it it fubverfive of the conftk 
tutional independence of the judicial 
department, and dangerous %o the per* 
fonal rights and fafety, of every man hold. 
ing an office under this government* Thej^ 
bave contended << that an impea^hmen} 
is not a criminal profecution, but an 
enquiry in the nature of an inqucli oit 
office, to, ascertain whether a perfon hold* 
ing an office, be prpperly qualified for his 
fiuiation ; or whether it mtiy not be ex« 
t^edieht to reihove Kim;"* But if this 

frinciple be corred ; if ^h impeachment 
e^ indeed, not a criminal profecution; 
but a mete incjueft of offiee i if a con. 
vi6tibn and removal oh impeachment hp^ 
indeed, not a piihiOiment^ but the mere 
ivithdrawill of > favor bnc^ granted ; I 
lilk why this formality of proceedings thia 
folemn apparatus df juftice; this Uboriodi 
inveftigatioh df fads ! If the ddnviaioii 
bf a judge on iibpeachinent; be noi to de- 
p6nd oh his gtiilt or innocence 6f fome 
crime alledged againft him, but oh (baii 
repfons of ftat.e policy or expediency, 
which may be thought by the houfeof re» 
prefentatives ana two. thirds of the (enate 
to require his removal, I aik why tiie 
folemn mockery of articles alledgiqg litgli 
crimes and mii!ci.emeanors, of a court regiu 
larly farmed, of a judicial, oath adminii* 
tered to tl^e members, of the publip exa* 
minationof witncfTes&bf a trial ouKlnAai 
in all the ufual forms ? Why not fettle thia 
queition of expediency, as all other qtiea^ 
tions of expediency are fettled, by a re. 
ference to general political confiderations, 
am} in the ufqal mode of political dit. 
cuffions ? No, Mr. PreAdent { Thit prin- 
ciple of the honorable managers, fo novel 
and fo alarming ; this defperate expediept* 
reforted to as the laft and only prop of i 
cafe, which the honorable gentleaien feci 
to be unfupported by law or evidence t 
this forlorn hope of the profecution, preded 
into its fervice aftqr it was found that m 
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E tenet igainft any law of the land coold 
t proved ; will no^t cannot avail. Every 
fhing by which we are far rounded, th. 
forms us that we are in a court of law. 
Every thing that we have been for three 
veekp employed in doing, reminds us 
that we are engaged, not inii mere enqairy 
into the fitnefs of an officer for the plaee 
which he holds, hot in the trial of a 
criminal cafe, on legal principles. And 
this great truth, fo important to the liber- 
ties and happinefs of this country, is fully 
tftahlifhed by the decifions of this honors- 
able court, in this cafe, on queftions of 
evidence; decifions by which this court has 
ilblemnly'declafed,that it holds itfelf bound 
by thofe principles of law, which govern 
tribunals in ordinary cafes. The(edect- 
ions we accepted as a pledge, and now 
tely on as an aflurance, that this caufe will 
be determined on no riewly difcovcr(:d 
notions ot political expediency, or date 
Mtcy; bat on ' the weft fettled' and well 

fpfffwn principles of law* " 

• •. . » 

Tb^ bopqral^]e ipanagers, indeed, are a^ 
moch at war with themfelves on this 

C'nt, as with the conftitution and the 
r. For when they have told us in 
one breath, chat this is merely a queftidn 
of policy and ezfsjediency. they refort in 
the next to legal authorities, both Englifn 
and American, for the purpofeof explain^ 
tag the do^rine of impeachm^tnt, and of 
proving that the a6ls afiedged aeainll thp 
refpondenr. ampopt tq impeachable pffen^ 
CCS : thai paying an involuntary homage 
to tntth, and furnilhing ah inftanpe of \pk 
irrefiflible power with which (he fo^cfs 
herself on the mind, eveq when mofl- obh 
ftinately deterqpined to repel hfu Let oa 
alfo, Mr. Prcfidcnt, be peripitted to ad- 
duce the aatdority df an elementary wri- 
ter, of very high authority, on the laws 
9i finglaod^ io fnpport of the principle 
tor which we contend. Wooddefon in his 
kanres, vol. ^. page fin. treating on the 
law of impaachment, fpeaks thus — " At 
totha trial itfelf, it rouftofcourfevary in 
external cetcniony, but differs not in eC- 
fentials froni criminal profecqtioos, before 
inferior coarti. The fame rules of evi- 
dence, the fame legal notions of crimes 
W puoiftimcnts, prevail* For impeach- 
.pieots arc not framed to alter the law, but 
IQ carry it into a more eiFeAoal execution^ 



where it mi^ht be obftraAcd by the influ* 
encie of too powerful delinquents, x>r not 
eafily difcemed in the ordinary courfe of 
jurifdiAion^ by reafon of the peculiar 
quality of alledged crimes. The judg« 
ment therefore is^t^i^e fuch, as is warranto 
ejt by legal principles or precedents. In 
capital cafes the mc^e dated fentence is to 
be fpecifically pronounced/' Thus far 
this learned profelTor and commeintator of 
the law of England : and he citea as au* 
thorities for this doArine Selden and the 
({ate trials } the latter of which this 
honorable court ne^d not be informed, ia 
a colle^ion of adju(|gcd pafes in the high* 
eil courts of EngUnd } and tl^e former a 
writer of gfcat learning and very high 
liuthority } peculiarly tenacious of every 
principle tending to the fecurity of public 
liberty, and not likely to miftake on |i 
point fo eflentiai as the bV pf impeach^ 
jnent. 

Thus we fipd that even ip England, 
Inhere the power of impeachment is fobjeft 
to no exprefs cdnftitutional reftrid^ions; 
and where abufes of that power, for tha 
purpofe of party perObcution and ftatc 
policy, have fometiiines been committed, 
and more frequently attempted ; an iq. 
peachment has never been coniidered as 
k mere inqueft of office, but always as a 
criminal profecution'^ ' differing not In 
cflenfials from thofe which' a re carried on 
before the ordinary tribunal of julHce, 
and f ubjf A to the fame rules of evidence, 
and the Tame legal notions concerninig 
crimes and punifhments : As a proceeding 
contrived^ not to alter the laWf hut (o 
carry it into more effectual execution. 
Thofe authorities^ fan^ioned by the prac- 
(ice of 150 years, prove the principle for 
which we contend. Inffaqces may ho 
doubt be found in the Kiftory of that 
^puntry» where thefe falotary principles 
have been difregarded, and iro{>eachmenta 
have been converted into engines of op- 
prdfiion. But the abufe does 'not deftrdy 
or impair the principle. TJiat remains, 
eternal as the laws Of reafon and juftice 
on wliich it is founded ; while the abufe 
paflcs info oblivion, with the temporary 
interests and fleeting projcfls which it wa^ 
made to fubTcrve ; or remains in our re- 
coUe^ion, as a fad monument of|the excef. 
fes into which frail man is hurried by hii 
pailions* 
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4^pd ha« not thiigtett principle of Eng^ 
Ji(h jurifproJcncc, which in that country 
haa weathered (o many ftorms of fadlion, 
revolution and civil war, reacivcd the 
janaion alfo of this honorable coart { 
Has not teftifflony been rejc^cd, becaQfe 
it was judged illegal, according to the 
ordinary rales of evidence ?--: a ^id how 
could thofc rules apply to this cafe, nn- 
Jcfs it were confidered as a criminal p.ro- 
fecution ? 

. The conilitution of the United States 
will as little bear out th^ managers in this 
poiitiun, as the laws of England. That 
corititution gives the power of impeach- 
jneni to the Houfc of Reprcfentatives, 
and to the Senate the power of trying imJ 
peaLhraenis. Had the aotliors of 'hat inl 
ilrumenc, and thofc who ado;ited it, in- 
tended to Ie.!ve:»;c power .n large, or to 
credit into a general inqueft, for enquir- 
ing into the qualifications of judges, 'and 
the expediency ot removing them, nothing 
more would have been done than merely 
to give the power. • But it will be found 
that various reftriftions are impofed, in 
the fabfequent parts of the inftrumcnt ; 
ivhich prove that no perfon can be im- 
peached, except for an offence* 

Thus^ for inftance, in fpeaking of the 
power of pardoning, the conftitulloh pro- 
vides (Article XI. ;eA. II.) that the 
prefideni may " grant reprieves and par- 
dons for offencei againft the United States, 
except in cafes of impeachment.'' \k not- 
this the fame thing as faying, that cafes 
of impeachment are cafea of off*ences \ 
What, Mr, Prefideot, are offences, in 
the laiigunge of the conffitution and th^ 
laws ? Fur a definition of the term ^ of. 
fence," in a conftitutional fenfc, wemuQ 
eonfult our law books, arnl not the caprice 
or the varying opinions of popular lead- 
ers, or popular afifemblies. Thofe books 
tell us, that the wojrd ^* offence" means 
foroc violation of law, Ty hence it evi- 
dently follows, that no officer of govern, 
ment can be impeached^ unlefs he have 
committed fome violation of the law, 
either ffatute or common* It is not ne. 
ceffary for me to contend, that this of. 
fence muft be an indi^nble offence* I 
might fafely admit the contrary, though 
i do not admit it : and there are reafons 
which appear to me unanfwerable in fa. 
?or of the opinion, thit i^o offence is im« 



peachaWe, ttnlcf* U bf alfo ijat ptopfc 
fnbjcft of an indiarocnt. But it is net 
neceffiairy to go fo far ; and I can fuppof(| 
cafes where a jndge ought to be impeach, 
ed, for aas which I am not prepared to 
declare indiaabie. Suppofe, forinffanoe, 
that a judge ihduld conftantly emit to, 
bold court ; or ihould habitually atteD4 
fo (horf a time each day, as to render it 
impoffible to difpatch the b^fi^efs : it 
might be doubted whethcf an indiament 
would lie for thofe aAs of omiffion, aU 
though I am inclined to think that i( 
would, But I have no hefitation in fay. 
ing, that the judge in fuch a cafe oeght 
to be impeach oil. And this comes within 
the principle for which I contend 5 for 
thefe. aas of culpable omiiTion, are a plain 
and direa violation pf the law, which 
commands him to hold courts a reafopabie 
time, for the difpatch of bufmefs ; and of 
his oath, which binds him to difchafg^' 
faithfully and diligently the duties of hia 
officcl * ' ! * 

The honorable gentleman who opened 
the cafe on the part of the profecution^' 
cited the cdfe of habitual dninkenneCl 
and profane f^earing, on the part of at 

J'udge, as an inffance of an offence not in.^ 
liaable, and yet punifliable by impeacb.r 
inent. But I deny his pofition, Hab- 
itual drunkennefs in a judge, and profane 
fwearing in any perfon, are indiaable 
offences, and if they were not, flill they 
are violations of the law, I do not 
tnean to fay that there \% a ffatute againS 
drunkennefs or profane fwearing ; but 
they are offences againft good morals, 
"and as foch are forbidden by the commofk 
law. They are offences in the fight dC 
god and man, definite in their natorct 
capable of precife proof, and ^ a clca^ 
^^fence* " 
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The honorable managers hare cited \ 
cafe decided in this court, as ap authority 
to prove, that a man may be conviaed 
on impeachment, without having coai« 
niitted an off*ence« I mean the cafe of 
judge Pickerif^g, But that cafe does not 
fupport the pofition. The defendant there 
was charged with habitual dronkennefs, 
and grofs mi (behavior in court, arific^ 
from this drorkennefs. The defence fet 
up was that the defendant was infancy 
and that the inffances adduced of intoxi- 
cation and improper behavioTt proceeded 
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^sliis Ititkxnty^ On this point there 
wa« a contrariety of evidence. Tt is not 
Ibr me to enqoirc on which fide the troth 
Uy, But the coort^ by finding the de« 
frndant guilty, gave their (an^ion to the 
charge, that his infanity proceeded from 
habitual drunkennefs. This cafe, there. 
fore, proves nothing further, than that 
jiabitaal drunkennefs is an impeachable 
p^ence. 

As little aid can the honorable gentle* 
men derive from the cafe of judge Addi* 
fon, on which alfo rhey have relied. 
The articles of iiopeacbmeqt will (hew, 
that judgcf Addifoh was not impeached, 
ai the honorable gent lemen fuppofe, for 
rude and ongentleman.Iike behavior ip 
^oarty to one of his colleagues ; but for n, 
(bppofed ofurpation of power, in prevenf. 
jng his colleague, by an exertion of an. 
thorlt^, from exercifing the right which 
pc was Aippofed to poflefs, * to charge 
4 grand jury ; and in exerting his ofiicia] 
influence and power, to prevent the jury 
from paying attention to the legal opini:. 
^s exprefled by his coUeague, in a civil 
cafe. The report of that trial, now in 
fny hand, will atteft the corredhefs of 
Ihis ftatenicnt | and will (hew alfo, that 
judge Addifoo was fo far fVom being 
eharged with rude and ungentleman.like 
liehaviour Co his colleague, that the hon* 
frrable gentleman himfelf, towards whom 
that beharior is fuppofed to have been 
ofed, and who gave evidence on the trial, 
^re*te(limony to the miidnefs and polite.* 
(lefs of judge Addfon's inanoer, on rfae 
tKxafion which furnifhed the grounds of 
Impeachment, Whether the adls done by 
thht learned and dif^ingotihed judge, did 
Amouat to.iin ofurpation of unconftitutiofi* 
4il power ; or whether his colleague did pof- 
fcfs thofe rights, in the exercife of which 
be wasfuppofed to have been improperly 
•reftd^ed ; ate qnedions foreign from the 
prefent - enquiry f But I am free to declare 
that if Judge Addifon's colleague did pof* 
iefs thofe rights ; and if he did arbin'arily 
'prevent and impede the exercife of them, 
by an otKonflitutional exertion of the 
powers of his office ; he was guilty of ati 
offence for which he might properly be 
impeached : becaufe he rauft} in that 
cafe, have a^ed in exprefs violation of 
the conftttntioo and laws. 

The great principle toi^ which Wft 9on<^ 



tend, ind irhich is fo ftrongly fuppoited 

by the daufe of the conftitution alreadjr 

cited, that an impeachment is a criminal 

profecution, and cannot be maintained 

without the proof of fome oflfence againd 

the laws, pervades all the other prqvifipos 

of the conftitutipn, on the fubjefl of im« 

peach ment. The fourth fc6lion of the 

lecond article declares, that M the Pre. 

iident, VicePreftdent, and all civil offi. 

cers of the United States, (hall be remo. 

▼ed from office, on impeachment for, and 

cowviffhif of, treafon, bribery, or other 

high crimes and mifciemeanors.'* This 

provifton^ I know, has been coniidere^ 

by fome, as a mere diredlion what (hall 

be done in thofe fpecified cafes ; and nof 

as a prohibition, confining impeachments 

to thofe cafes. But it muft be rccolledicd^* 

Mr. Preiident, that the conftitution is a 

limited grant of power ; and that it is of 

the edence of fnch a grant to be con(lrue4 

ilri^Iy, and to leave in the grantors all 

the pDwers, not exprefsly or by nece(rary 

Implication granted away* In this man« 

per has the conftitution always been con. 

ftroed and underftood : And although an 

amendment was made, for the purpofe pf 

fxprefsly dfclaripg and alTerting this prip. 

ciple, yet that amendment was always 

bndefftood by thofe who adopted it, and 

Was reprefented by the eminent charaifter 

who brought it forward, as a mere decla. 

ration of a principle inhereiit in the con* 

ftitution^ which it was proper toroakCf 

for the purpofe of removing ^oubts an4 

guieting appreheniions. When therefore 

the conftitution' declares, for what ads an 

officer (hall be impeached, it gives power 

to impeach htm for Ihofe a^s ; and alt 

, power to impeach him for any ot^ier caqfe, 

is withheld. The enumeration in the af. 

firmative grant, implies clearly a negsu 

tive reftri^ion, as to al| cafes not eno. 

merated. This provifion of the conftitu. 

tion, therefore, muft be confidered, upon 

every found principle of conftrudtion, as 

a declaration that no impeachment (ball 

lie, except for a crime or mifdemeaoor ; 

in other words for a criminal violation of 

fome law. 

1 The fame idea is found in the fecond 
fe^ion of the third article, third claufe ; 
where it ir declared that '* the trial of all 
'^n fries f except in cafes of impeachment, 
(hall be by jury :" Plainly implying that 
cafes of impeachireetit^ are cafes 9f *' tr^* 
als for crimes," 
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It if materiil alfo, Mr* Prefideati to 
Invert to the pecaliar force of the tetm 
f convi^ion^" which is emplojed in fc- 
Teral parts of the conftitationi in appli^ 
eation to cafes of impeachment. The 




yiHed without the coneurrenc^ of two 
thirds of the meqibers prefcnt." The 
fercnth claofe of the fame fedioh, trcatl. 
ing on the extent and operation of a judgl 
Qieot in impeachment, fays, ** But the 
prty cortviaed {hzW ncverthelefs be liable 
?md fubjea, &c." And the fourth feci 
tion of the fecohd article declares, thaf 
certain officers ^* (hall be removed firooi 
office, on impeachment for and cpqyiAton 
of trcafon, bribery, &c.*' " thi^ tcriri 
toitvi^iou has in our laws a fixt and appro. 

5»riate meaning. There is indfeed no word 
n oar legal vocabqlary, of more technil 
cal force. It always i imports the decifion 
of a competent tribunal, pronouncing H 
perfon guilty of foroe fpecific offence, for 
which he ^as been legally brought td 
trial. In an inftrument fo remttkable as 
the conditottoq of tlie United States, for 
technical accuracy in the ufe of terms^ 
tbp frcsquent and indeed conftant ufe J[ 
this word, is decifive to prove, that in 
the intention of tlie framers of that inftrui. 
Kent, no man could be impea(;^d except 
lor fbme offence againft law, of which he 
might in legal language be (iid to be con^ 
Ti^ed. 

In fixing the conftru^ion of this inftrq« 
sent, no fafer guide can be followed^ 
than contemporaneous expofitions, furnifh* 
•dl>y thofc who made or who ratified it ; 
and among thofe expofitions, the moft 
authoritative are to be found in the con. 
ftitutions of the jTeveral ftates, formed a^ 
kout the fame time, and drawn up In ma. 
«y inftances by the fame perfons. Wher« 
«ver it appears dearly, from the context 
of thofe conffitutions, that they affix a 
certain meaning to particular terms, we 
fnay fafely inu;r that thofe or fimilar 
terms, in the conftitution of the United 
States, were intended to have the fame 
meaning. And we (hall find by infpe^l. 
jng the confiitntionsof the feveral ffatcs, 
that impeachment has been confidered by 
all of them, as a criminal profecution, for 
the pani(hment of defined ofi«ncei againft 
tke lawi. 



Let us begin with that of Pennfylva^ 
nia. In treating of impeachments, ar- 
ticle the fourth, it fpeaks o£ cotrui/fton ot\ 
impeachment ; and declares that << all 
civil officers (hall he liable to impeach, 
ment for any mt/demeantir in office. ' The 
term '< mifdemeanor" is of as accurater 
meaning, arui of as much technical forccy 
as any term in the lawI it dtfcrioes a 
clafs of ofiFences -againft law, as well dew 
fined as any in the criminal code. . A ftiil 
ftronger argument if furni(hed by the fe. 
cond fedlioti' of th« ^fth article ; whic^ . 
provides that \\ for any reaforiable caofc,' 
which tiiali not be fufficient ground of tm. 
peachmpnt, the goyerhor may remove aoj^ 
6f the' judges, bn tlie adHrefs. of two* 
thirds of each branch of the kgidature.'^ 
|t ip'moft manifef^ that this provifion 
would have been wholly unnecefiary, had 
the people of Fennf)*lvaiiia 'in framing- 
their cqnffitutidq, ' confidered impeach!: 
inents, like the honorable managers, mere* 
\y as ioquefts of office, by whi6h a judg^ 
qiight be removed for ^ny caiifc, whieH 
tw6 thirds of each branbh might think 
reafonable. And the arguments derivei 
from the conftitution of Pp^itfylvania har^ 
nfiore force, in as much as the temi* 
^' mifdemeahor in office,*' ufed by it lor 
4^fcrtbing impeachable adlst are mocll 
lefs ftroAg than ^* treafon, bribery and 
other high crimes and mifdemeanors/^ 
employed by the conftitution of the Unw 
ted Sutest fpr the f4iiie burboft, ^ ^ "*- 
Th^ conftitution o( Delaware, {tOi^ 
t^, direAs, that impeachments (hall lia 
againft all perfons << e^^^iv^ againft tiif 
ftate, either by mal admin iftrat ion, cor* 
raption, ox other means by which tbr 
fafety of the ftate may be ^ndangered.'i 
This i% a ve^^ broad defcription of tm* 
peachable a^. And yet it is clear fiona 
the context, that thofip general words wer^ 
intended to exprefs fpecific offiences ^ 
sainft the . law$, liable to ponilhmeiU 
10 the regular courfe of juftice. It it del 
plared that all impeachments (hall be casA^ 
nenced, <f within eighteen months aft^ 
the offenct committed ;*' and (hall << be 
prosecuted by the attorney general, of 
fuch other perfpns as the houfe of afifembijr 
(hall appoint, '' according f tbi ianm tf 
the land.** Perfons found guilty on .im-^ 
peachment, are to be disqualified or remia* 
¥ed^ *' or fabjedted to (uch pains aiKi po^ 
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Mtiei $i tile hws Atll direa/* Apd 
|he term *• conviAionj'* whofc peculiar 
technical force hasbeen already remarked, 
|t applied by this conftitution to caifei of 
impeachment* 

. The pfeople of Maryland did not Ifiink 
Au to inveft their legiilature with the pow. 
kt of impeachment ; but have dircdted by 
tkellrbinpf rights^ fcdion 30^ and. by 
their cdnftitiitioOy fe^^ion 40, that mifbe. 
liavior in office (hall be proceeded againft 
\}y indidtment^ in a court of law ohly ; and 
that removal* and in fdme cafes difqualifi. 
cation; (ball be the confequeoce of cofrutc* 
tion. It will not be denied that mifde. 
tneanot and mifbehilvior in olTicei ^re con- 
vertible teriiis. If .ihere be any di^eK 
cnccj the latter is the less (Iroog : and yet 




)&ay be cok*vleted in a court of lavf ; 



, The ronllitgtion of Virginia provides, 
that ^irfoAl.ofie'ndin^ againft the date by 
taal adminiftracion, corruption, or other 
mteaoii^y which the fafety of thfc ftate may 
|)e eadangerediV (hail be impeachable by 
fchc hbiife of delegat^^s^ .<<. in the gene^l 
<scMixt» acCo.rdiog to the laws of the land/' 
and chat ^Mf all dr any df the judges .of 
tke general court (hould, on gbod grounds, 
Xto be' judged Qf by the houfe oi dele- 
pees,) be accufedof any of the crlmei or 
pr 4fffen€€s above mentionedr fuch house of 
delegated may in. like manner impeach the 
judge or judges fd accufed, to be tried in 
til* court of appeals*" Hence it appears 
ntofk clealry, that thofe general words, <'pf- 
jfeading again(l the flate by mal adminif- 
tracion, corruption, or other means by 
Which the fafety of the ftate may be eh« 
dangered," , words far more general and 
indefioite in . tnemfelves, than thofe em- 
ployed by the federal .coziilirntion,, were 
cpafidered by the ^people of Virginia as 
4»e4oing fpecific crimes or offences, which • 
jaighc be preceded againft in a court of 
l«Wj accoijding to the ufual courfe of cri- 
jntnal jaftice« The words '^ any othfer 
itoeans by which the. fafety of the ftate 
jnay be endangered," are certainly broad 
enoagh to embrace those reafons of polxtical' 
>3tpediency and ftate policy, for which the 
^«Morable managers contend that a judge 
m»y be removed by impeachment ; but we 



find thatthc people of Vii^inia had no id(4 
of giving them a cooftroAion, fo contrary 
to all the notions entertained in this coon* 
ty, rcfpeaing legal rights^ pcrfonal fafety 
and conftitutional liberty 

Thejirovifioniiiade da this fubjeft by 
th^ cbdftitutioa of North Carolina,breath^ 
the fame fpirit* That inftrumeht de- 
clares, feflion 23, <« that the governor and 
other Officers, ' oftendiho; againft the ftate, 
by violating afiy part of this conftitution^ 
mal ad minift ration, or corruption, may be 
profecuted on the impeachmeiit of the ge« 
oelral ailembly^ or prefehtment of the grand 
Jiiry of anj court of fupreme jorifdidioni 
in this ftate/' this plainly implies that 
impeachdble a6%s, though defcribtd iii 
terois the moft indefinite, v^ere neither 
more ndr left than offence iiidiAable id tbtts ' 

ordinary courfe %l law; 

« • 

The ponftitutioh of Georgia contains 
t)p^o(ds> which can operate in any map. 
ner to define or defcribe^ impeachable 
offences. It merely limits who (hall have; 
the power of impeaching, who (hall trjr 
impeachmeots)( and what defcriptioo . of 
perfons may be impeached. But in that 
6t Vermont there is a prbVifion on this 
fubjedt; which though very toncife, U 
rtry ftrong to our prefent porpofe; 
Among the {lowers giv^n (»y it, fedioh 9^ 
to the hbufe of reprefentatives, is that 
to <' impeach ftate . criminals/' ^ This 
term <* criminal/' which in. oiir laws is 
never applied, except to a j2j|rfon's charged 
with offences of the higneft niture, luf^ 
ficicntly declares that the people of Vcr« 
mont, con(]dered impeachments as applica^ 
ble to cases of crimes only, and not td 
removals for reafons of ftate expediency : . 
Not even to cafes of fmaller offences^ 
much lefs of indifcretioo or impropriety of 
candu6, fuch as is alledged againft tlid 
lefpondent in this cafe ; for forely it 
would be an abiife of language, to apply 
the term *' criminal" to tmproper inter* 
ruptioos of counfel ; to rude hafty or in^ 
temperate expofitions i to ridicule em^ 
ployed by a judge againft ^ounjel^ whoj 
in his opinion, conducted themfelves in* 
correAly \ or to the precipitate and ilU 
timed expreillon of a corre^ legal opinion* 
No Sir. This word imports, the intention* 
al violation of fome known law ; the 
perpetration of fome fpecific defined criige i 
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Whict) may admit of precife proof, which 
every citizen may foe able to avoids and 
againft which, when accufed of it, he ma^ 
he may know how to make his defence* 

Sach^ Mr. Pxefident, is thefolemn 
f spoil txon of impeaf hable ofiences^ given 
by the people of the United States, through 
the medium of their conititutioos*-— 
Though not much accuftomcd to talk 
about the will of the people, there it 
no man who bows with more reverence to 
that will, when conftitutionatly declared* 
And (hall we, Mr. Prelideht, let go this 
iheet-anchor of perfooal rights and politi- 
cal privileges, to commit ourfelves to tJie 
fiorms of party raee, perfonal animofity> . 
and popular caprice ? Shall we throw 
down this ereat land-mark, fixed by the 
wifdom and patriotifm of our fellow.citi- 
cens and fathers ? Indcad of having our 
bed and deareft rights fecured, by 6xed 
and known principles of law, (hall we 
leave them to be governed and difpofed 
of, by the ever varying whims and paf-* 
£ons of the moment I No, Sir, I trufl 
iit>t. When i look through thofe benches, 
and recoiled how deep a ftake the mem-. 
bers of this honorable court have an thofe 
tights, which^ form thb palladium of our 
fafety^ and are how entraded to their cate 
and keeping, I cai^not but confident* 
ly expert, that they will feel the whole 
importance of the great truft repofed in 
them by their country ;* — that they will 
tegaid themfelves as a^ng for future ge. 
Aerations, as well as for the p^efent age } 
Sc win elevate them(elves above the fphere 
t>f little views and momentary feelings* 
They will recolle^> fir, that unjud prin. 
ciples, adopted to anfwer (>articiilar pur. 
pc^es, are two-edged f words, which often 
rebound on the head of Kim who ftiikes 
with them; and that juftice, though it 
inay be an inconvenient reftraint oh our 
power, while we are ftrong, is the only 
taropart behind which we can find protec* 
tion; when we become weak. They 
will remember that power which depends 
on popular favor, is of all fubiunary things 
the mod fleeting and tranfient : that it muft 
from time to time change hands : and 
that when the change, whi<:h foonet or 
later muft arrive, (hall have taken place * 
when thofe who now dired the thunder 
of impeachment, (hall be placed, as e'er 
long they moit^ In a fitaation to be fmit« 



ten by its bolts j^ they will be glad to !ff« 
voke, and, unlefs they now fet a great ex- 
ample of correal decifion^^ tnay invoke in 
vain, thofe conftitotional principles to 
which we now cry fot fafety. 

Need 1, Mr. Prefident^ urge the ne. 
ceflity of adhering to thefe principles^ as 
it refpcds the independenc of the jodici. 
ary department t Need I enlarge on the 
eifential importance of that independence^ 
to the fecurity of perfonal rights, and to 
the well beihg, nay to the exiftcncc, of i 
free government i No. Thefe coofidera^ 
tiohs ftrike the mind, of themlieives, witk 
a force not to be increafed by any eferti 
bf mine. It is fufficieht merely to bring 
them into the view bf this honocabk 
tourt f 

But it is not to the piirty accufed, to 

ihe nation, to poflerity, and to the tntet^ 

- efts of free governments^ that the obfenr^ 

ance of fettled conftitutional principlesi 

in cafes of impeachment, is alone import- 

ant. It is equally fo to the charaAef 

and the feelings of thofe appoiliced td 

judge. Ih there any member of this ho^ 

norable court, who would wifh, nay who 

would confent, in deciding this cavfe to 

be, fet free from the reftrainu of the lawi 

or, more properly fpeaking, to be|deprivcd 

of its guidance, and left to the influeood 

of his own paffions feelings Or prepoffeil 

iious t Were caufes like this to be deter* 

mined on views of expediency, and not oii 

fixed principles of law, to what fofpiclona 

might not the judges be liable, of having 

fought the indulgence of ft>me animofity; 

or the attainment pf fome felfifh end, io-^ 

Head of confulting for the public good ! 

But when they are khowti to be governed; 

by the fettled rules of law, and are con^j 

iidered as merely its organs, their motivi 

will be more refpededj and their cosido^ 

lefs liable to fufpicion or reproach 

any member of this Isbnorable ctMirt pn 

paredi to felinquifh the high and V4 

rable ftatibn of the organ and cYpooodei 

,of the law; in order to aflume the doobi 

ful and dangerous character, of a iodj 

fubjed^ to tio riile biit hii own ilrbacr 

Will ? 

To a judge, too^ it is the greateft coofc 
latioB, in the difcharge of his paififul di 
ties, that when he has doomed a f elloi 
Citiaeit to diflionor and miftr/^ he 
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ttefcif pronbuhcfd die ilccifTOD of the 
law, and nor the dictates of bis own will ? 
rhat he 13 not the author of the frntcncc 
hy which fomiich calamity is bronght od 
others, but ixcrely its official organ, — 
This re^iedtion foorhs his mind, under the 

?n'>ui(h which it iiiuft feel from another's 

LI 

tvoc. And 19 there any m'?mber of this 
I'onorable court who would confcnt to re- 
ihiv^uifh this conrolalion ? I noldly fay 
ho. I feci that every heart will refponJ 
tothcaflTertion. And if any who hear me 
bccsnibleoFcnteruininpa contrary cplni- 
ton, or would wifli in ih*? fjmc fituation to 
hoU\ a different co:>d'j:l, I envy not their 
feeling*:, however highly I may tftim^te 
their inrclleftual powcrr. 

In every light, tlieVcforcj in which this 

great principle can be viewed, whether 

as a well eftabliihcd dodrine of the con. 

(litution ; as the Lalwarkof perfonal fofc^ 

tj and judicial independence ; as a Oueld 

for the characters of tfaofe, whofe lot it 

tMy be to fit on the tiiai of impeach. 

ments ; or as a fobwC to them under the 

'neceHicy of pronouncing a fellow citizen 

guilty ; it equally claims, ani I cannot 

doubt that it will receive, thefandlion of 

this honorable court : by whofe decifion 

it will I iraft be cftablifljed, fo as never 

Jicreaftcr to be brought into qucftion, that 

an impeacliraf^nt is not a mere enquiry, in 

the nature of an in ^iiell of cflicc, whether 

an oiiicer be qu^ililicd for his place, or 

whether fomc rcifon of policy or cxpcdi- 

tncy may not demand his removal ; but 

a crtmin.al profccutton, for fupporting 

which the proof of fome wilful violation 

of a known law of the land) is to be ia« 

^rpenjQbly require dk 

Before I proceed, Mr. Prcfidcnti to 
apply this pHncipIe to the cafe now under 
tonflderation, permit me to notice brief- 
ly another propofition advanced by the 
honoraWe niana.^crs, which I J>srfccltly 
toncur in, and iliall take the liberty of 
(rfing againft them. They have laid it 
down, that the tcftimony of witncflcft 
^q-jallf credible in thertifelve^, is entit- 
led to different degrees of credit, accord, 
ing the means which they refpedUvely 
enjoyed, of correctly difccrning the 
truth, in the matter about ti^hich they 
teftlfy. To this proposition 1 fully af- 
ftnr. Let the principiC be applied td the 
cafe novr ander confideraclotit Look at 



the witnefTes on each fide^ With fomd 
few exceptions, perhaps, aboat which I 
do not feel it neceiTary to make any par- 
ticular remark, they are equally credible 
in themfelves, equally difpofed to ftatc 
the fac^s correctly. But who arc the 
witneiTcs on the part of the profecution ? 
It muit be arfwered> that almoft all of 
them arc pcrfons, who have (^'^^0(^6. 
themfelves to be iU -treated by the ref. 
pondent j whofe rcfentmenc the lapfe 
of four years has not been able to af. 
fuage ; and who come here, under the ma- 
nifelt influence of thcfe angry feelings, td 
complain of their imaginary wrongs. 
It is plain that foch perfons, however 
correal in their intentions, however de- 
(irous of fpeakir.g the truth, are liable 
to be mided by the irritation which 
thcfe events oxited in their minds ; and 
to (late as facts the recoiled Ion of their 
own erroneous imprcfiions. It is perfefi- 
]y manifefty that thofe gentlemfn wet« 
very much irritated by the tranfaftiont 
of which they f peak, and in which thejr 
were, or fuppofcd themfelves to be, par- 
ties^ It is equally clear, that their an^ 
ger has not yet cooled. And I will aHc 
whether men in fuch circumftances, gtv» 
ing them the istmoft credit for corre^ 
intentions, are equally entitled fo belief, 
with pcrfons who| like the witneifes on 
the pirt of the refpondenf, were caloi 
anddifmtereft-d fpedators of the eventt 
which they relate ? Equally refpedlablc 
with the wimeiTes for the profccqtion ; 
much mnre cool ; free from that irrita* 
tion which the parties In contention can 
hardly ever avoid ; and teftifying their 
impartiality by exprofiiog without refcrve, 
their difapptobation of fome things in 
the refpondcnt's condocl ; it muft be ad, 
mitted that in every collifion of tcfti- 
mony» they poflefs the highcft title to 
belief. 

Having taken this view of thcfe pre* 
Hminary points, I now proceed, Mr. 
Prefident, to coniidcr the various charges 
agaialt our honorable client, in the order 
in which they have been placed by the 
profecQtors. It is not my deiign to go- 
over the fame ground, which has been (o 
Recently trodden by my able colleagues. 
The taflc afligncd to me, is to range ra- 
pidly over the firft fix articles j to pre. 
feot fome views on the fubjcCl, which 
the multiplicity of the matter induced 
f 
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tay Usitnti colleagaei to omit ; and 
then to difcufs at large the \zW and 
th^ fadli> under the feventh and eighth 
articles^ which ha?e not yet beien 
touched. * 



On the cafe of John Friits, thfe fubjea 
of the firft charge^ permit me, Mr, Pre- 
fident> to avail niyfeif of a diftiiidUon> 
laid down by the honorable manager 
who opened the cafe, on the parr of the 
pTofecution (Mr. RandoljA). That hon- 
orable gentleman, in his opening addrefs^ 
made a di Kind ion between a general 
maxim or principle of law^ fuch as the 
definition of a crimie ; and a particular 
opinion on the law; all applicable to a 
particular cafe. The former h^ admits 
to be proper ih a judge, at any ftage of a 
tHal — the latter he denies to be fo. He 
has chofen the definition bf one offence 
to illdftrate hii pofition. I will take 
that of another. Supfiofe a man to be 
indided and put bh bis trial for burg, 
lary. The crim^ of burglary coofifts m 
<^ breaking and entering a dwelling, 
houfe, in the night time, with intent 10 
commit felony/' This is the eftablifh- 
td definition of this offence. According 
to the diftination of the honorable gentle- 
man, the judge might at the commence:. 
XDcnt of the trial^ or at any ftj^e of ir^ 
declare this general principle rcfpedling 
the nature of the offence, c^en before 
counf<il were heard; Nay more^ he 
would be juffified in preventing coonfel 
from attcmptin?i before the jury^ to con^ 
trbrert this priAciple. This latter point 
15 not expref^ly admitted by the horiora. 
ble gentleman ; but it fiows from his ad. 
iniffion, as a neceffary confeqoence. Sd 
fa^ the judge might fafely go ; but (hould 
lie advance a ftep further, and declare, 
befole counfel had been heard^ that the 
afis done by the pcrfon on trial did 
uounc to burglary, then ht wobld be 
tmlpable, and even criminal : ahd this, 
the honorable gentleman contends, was 
done by the lefpondcilt io the cafe of 
Ib'ries; . 

I confcnt to be judged by the rule 
which the honorable gentleman has him. 
jfclf cftabliQied; and I undertake to 
Ihew, that nothing more was done by 



the refpondentj in the c^fe of Friesj thiH 
the honorable gentleman admits may be 
properly done by a judge ; that he me^e* 
iy ftated the getieral definition of the 
ctime of treafon, by levying waragainft 
the United States ; but exprefled no opt. 
nion vi^hetherthe prifoner was guilty or 
innocent) whether the ad)s which he ha(l 
done amounted to treafon. For the cor^ 
redlnefs of this pofition I appeal to the 
opinion itfelf, as in evidence before the 
court; It is contained in Exhibit, Noi 
2j filed with the Anfwer* 

In this paper the coort, after fotae pre- 
Hmmary obfervations, to (hew that the 
quefiion relative to the Conftitotiooal di. 
finition of treafoh, were ^queffions of law 
and not of fa^, proceed to ftate as their 
opinion^ '^ thai any infurredliori or rifing 
of any body of people; within the Uniu 
ed State Si to efi^ by force or t^okncg 
any object of a great public nature, or 
of public aod general {or national) con- 
cern, is a levying of t^ar againft the 
United States, within, the conremplatiori 
and conft^udion of the conftitution of iht 
United States-*' *^ That on this general 
pofition, zny fuch infurreftioh orrifing^ 
to rcfift br prevent by force or violeocci 
the execution of any ftatute of the Unit, 
ted States^ for colledling taxes, duties| 
impofis or excifes, or for any other pur. 
pofe, (under any pretence, as that the 
ffatute was unjbfi, betrdbnfomej oppref^ 
five Or bticoDfiitutional,) is a levying 
war againfi the United States, withid 
the conftitution -"-i-" That military v^ea- 
pons, as guns and fwords, ihehtioned in 
the indiSmenr, arfe notneceffary to make 
fuch infurre^oo or rifing amoiist to le. 
vying war; becaofe numbers may Aip^ 
ply the want of military weapons, atid 
other inftruroents may efifeft the ici- 
tendcd mifchief." — " That the legal 
guilt of levying war, may be iricnrted 
without the ufe of military weapons oir 
military array/' ^ " That theafifcmblio^ 
bodies of men, armed and arrayed 2o a 
warlike manner^ for purpofes ooly of a 
frktatt nature^ is not treafon ; although, 
the judges or peace oiSicers (hould be id* 
fulted or refifted, or even great obirage 
committed on the perfon and property 
of our citizens/' -^ " That the trtit cri^ 
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terioii to determine whetliei ad$ ew^, 

mUud are creafoay or z lefs ofience, (as 

Z riot) is the <iuo animo the people did 

affcmblc." — «< That if a body of people 

confpire and oiedicate an infurreftioDy.to 

redd or oppofe the execution of apy %Zm 

tote of the United States by foroe^ thcjr 

4re only goiity of « high mirdemeanor ; 

hot if they proceed to carry fuch intention 

into execution by force^, they ar? guilty 

af the treafon of levying w^r ; and the 

qoancum of the force employed, m^ithcr 

lc(r«rDS or inrreafes the crime/*— f That 

f combination or confpiracy to levy wac 

againft the United Stafea, is not trea- 

foHy unlpfa combined with an attempt 

to. carry fuch combiaatton or coofpiracy 

intp execution.^' — And that ''fome 

aAnai force or violence maft be ufed, 

inpurfuance of fuch defign to levy war ; 

but it is perfectly immaterial whether 

the force ufed is fuilicient to effedtoate 

Jheobjc^,*' 

Tfaisy no doubt, is a long definitiofi 
Perhaps it inight have bepn expreflefi in: 
fnuch fewer words. But ftill it ia a ger 
Aeral definition of the crime of trej^foo by 
levying war j without application or re-, 
ference to any particular cafe^ much lefs 
to the cafe of John Fries. It amounti 
merely jp this : fr.That for any number 
of people^ however fmall and inadequate^ 
to rife with intent to xefift or prevent by 
force, the execution of any general law of 
the United States, and tq employ aflual 
^rce for that pqrpofe, amounts to le. 
Yying war againft the United States, 
altbougli neither military weapons nor 
military array be ufed." This is the 
fubdance of the opinipn. All the reft is 
merely illuHratiop ; and in this (hape it is 
at much a general definition^ j|s th^it of 
borglary.' 

How wide a $etd of defencQ do thcife 
definitions leave open ! In the cafe of aq 
iodidmeoc for burglary, would any coun. 
fei pcevifhly or iqAil^ntly retire from the 
prifoner's defence, becaofe the court might 
jn the commencenaent of the trial, have 
ilate(i this to be the legal definition of the 
crime ? Would he infift on the abford and 
jnifchierous privilege, of controverting fo 
plain and well fettled a principle of law ? 
Ncu Far <li Cerent would be his conduA. 
lie would enquire whether any a^s had 
))^A dooe> amotttitioj; in law tp the (ircaic. 



ing open of a hQuf« ^ Whether the pri*. 
foner was the perpetr^itor of thofe a(l8, or 
a party in them ? Whether the hpofe wai 
broken open in the night time ? Whether 
it was entered by the prifoner as well at 
broken ? Whether it was a dwelling 
houfe ? And whether it was broken an4 
eptered with intent, to commit any crime 
amounting tp felony ? All thefe queflions 
would be perfe^Iy open, under the general 
definition which has been fttted ;.andon 
the refuit of thefe enquiries, would tho 
guilt or innocence pf the prifoner depend* 

So in the caff? of Fries, it was perfedl- 
\y competent to his learned'coonfel, undet 
^e general definition of treafon given by 
the court, to contend that the a^ts proved, 
did not amount to a rifingof any number 
of people; that John Fries wa^ not im- 
plicated in thofe ad^a j that they Were not 
done with intent to refill or prevent, by 
force or violence, the execution of any 
general law of the United States ; or 
that no force or vioicqce wat actually em. 
ployed, in parfuance of fuch intention.— 
All thefe queflions were perfrftly open tq 
them, notwithflanding the general defini. 
tion of treafon given by the court. Not 
one of thefe queftions did the court in anjj^ 
manner decide, Thefe quedipns involvq. 
the application of the general dcHnitit^*^. 
to the particular cafe ; aii application^^ 
which the true proper and only defence 6^ 
the prifoner confided, and which the 
court neither made nor intended to make. 

Surely thefe queftion$ aiFordedfull fcope 

tq the learned gentlemen, for the exertion 

of thofe argumentative powers, and the 

difplay of that legal learning, of which 

they hate given, in the faape of tcfiimo. 

ny, Co handfome a fpecimen at this bar* 

Even riiat eager fondnef^ for legal difputa* 

tion^ which has carried them, on this oc« 

cafion fo far beyond the limits prefcribed 

by tbe law of evidence, might have been 

gratified ip this ample field. There was 

room enough for the learned and ingf ni. 

ocrs diftin^ions, which one of the gently. 

men (Mr. Dallas) has told us that be 

intend(ed to make, between the cafe of 

Fries and that of the weftcrn inforgents* 

It was his {ntentipn, he fays, had he not 

been prevented by this utifortunate defini. 

tion, to dwell on fcveral circun'fiancei 

which, in his apprehcnfion, dJft^^puifted 

the fprmar pf thffr faff? frqm the la.^ie^ 
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He tells qs that his mind turned itfelf tcv 
wards chefe diftinflions, and was occu. 
pied upon them, from the moment wbeo 
the court granted a new trialj after the 
fird convidion of Fries. His mind was le 
into this courfe of reBc^Hon, by the (Irefs 
which he had obfcrvcd the court to lay, in 
the firft trial of Fries, On ihedecilkns in the 
cafes of the weftern inUirgcnrs, It would 
furely have been very unkind in the ref. 
|)ondcnr, to prevent the learned gentleman 
from exhibiting the refults, of thefc long 
and profound rcficdtion^'. But happily the 
rcfpnndtnt did not prcvevM hiui. His 
dirappolntment muft be actributed folely 
to himfelf. The circumllances on which 
he informs us (hat he intended to rely^ 
for difiinguifhing the cafe of Fries from 
thofe of the wcftcra infurgenls, were the 
martial array at Braddock'a field ; the 
march to Pittfburg, for the avowed pur- 
pofe of attacking the garrifon ; and, I 
think, the attack on Ncv ill's houfe. — 
The firft of thefc circumftances applied tg 
the nature of the afTemhlagen whether it 
amounted to a rifing or infurrec\ion \ the 
fecond to the intent with which the rit 
£ng was made; and the third to the de^ 
ree and nature of the force or violence 
bmmiited. They we»e ail open ro the 
'^^^arned gentleman ond^r the opinion : 
*°^ich did not declare what fort of an af. 
^^^Jmblage would conditute an ^nfurredion 
^or rifing ; what circumftances would b^ 
fufiicicnt evidence of the improper intentjj 
or what kind or degree of force or vio- 
lence muft be employed ; but merely fla. 
ted that a rifing or infurredion, proceed, 
ing from fuch an intent, and accompanied 
by a^ual force or violence, wdukl amount 
to levying war. Whether the aftmblage 
in Bucks and Northampton, had the ne^ 
cciTary ingredients, to conilitnte a rifing 
or infurredion ; whether the adls done 
afforded fufHcie nt evidence, of an intent 
to refill or prevent by force or violence, 
the execution of the a^ of Congrefs ; 
whether the force or violence committed 
Were fufHcient in nature or degree ; and 
whether in all or any of rhefe points of 
view, the cafe of Fries in Bucks and 
Northampton, was weaker than that of 
the weilern infurgentSi or materia'ly dif. 
ferent from it ; were qucftioiM nor at ail 
affedcd by the opinion, but left entirely 
cpet\ to the learned gentleman ; who 
^i^hii aotwitMandiDj» this optaioD^ iur« 
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difcufTed thera before the court and jury, 
atali the length into which the exubcrarcc 
of his ecflius Co much delights to fhout, 

Thcfe learned gentlemen podefTed, there, 
fore, under the opiaioo comtTiunicatcd t9 
them by the refpondenr, even if it h^td noc 
been withdrawn, all the latitude which mo. 
dtrate counfel could have dcfircd. All the 
quelHons of fad ; aU the queilioos of in- 
lention, which are queflions tf ht\ ; the 
whole bufincfs of deciding, whether the 
cafe ?*:cved came within the general prio. 
ciplecf law ; of applying the general rule 
to the pitrticijar cafe; remained within 
the province of the jury, and furnifhed the 
eniy proper means of defence. ^-Evcn if 
the fads had been admitted, as the honor* 
able managers contend, ilill the intent re- 
mained to beafcertaified, and was a qucf- 
• tion of fad, folely cognizable by the jury, 
f But it is utterly iucorred to fay, ctiat 
the fads were admitted. It was, indeedi 
adopittcd^ cr rather it was not doubted, 
that certain ads had been doncj^ by Joha 
Fries and others : but whether thofe uiis 
were of fuch a nature, and proceeded froca. 
fuch an intention, as to bring the cafe 
within the general rule of law, laid dowa 
by the court, was a point uofettlcd, which 
formed the proper and fole ground of en. 
quiry. And this point was not aSeded, by 
the opinion comfl[)unicated by the refpon- 
dent to the prifoner'a counfel. 

And hete, Mr. Prefident, let me be pcr^ 
mitted to notice, what I deem a moft dan- 
gerous crrcr, refpeding the conititotional 
power of juries, in criminal cafes. It is 
conl^antly affcrted, chat the jury are to 
decide the law and the fad^ in . criminal 
cafes ; and this is corred when properly 
explained : byt taken iti its literal unqua. 
lified fenfe, it is contrary to every princi« 
pie of law, and c\cry didate of common 
fenfe. It is the province of the court to 
expound and declare the law generally, in 
all cafes, criminal as well as civil. Xo 
apply the law to each particular cafc^ to 
decide whether the fads proved in any 
cafe, bring it within the general rule of 
law, is the province of the jury, and their 
only province. They have no difpennng 
power over the laws of the land* Wiu 
any roan, the leaft acqitaioted with cor 
fyftem of jorifprodeoeei declare, thata.jtt« 
ry has a right todecide» that breaking opcA 
to4 uitciing a dwcUiog l^oitfe io tiiciu^lu 
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llmfj with intent ro ffeal, is not burgala. 
ry, un I cr? an adual the ft be commiirtrd ? 
1 pref"\jn2.e that no one wiH hazzard fuch 
an opinion. The jurj', in fuch a cafe, may 
decrJc iha: the houfc vims notbrok.Ln open, 
iird en(erc(i ; that it w.'s not a dweliing 
buufc ; that the f?.ft was' not committea 
by the pcrfiin accuiVd j chat it was not 
commitrH in the nig -.t ti.-we ; or that it 
wai not comniifJcd w-irh aji intent to com- 
mit a- tciony. But if thty bciUve the af- 
£rmati\e, on ali thofe pouts, they mui^ 
^nd the prifciner gui't', or coaKiiit a direct 
yiclati'in of ihcir oaii»8. They a c bcun4 
hy the general prln -ipie of law, as dtrciar'^d 
by the court. Thv-ir duty, and their fjie 
^uzy, confifls in a; plying it to tbeparticu. 
lar cafe. In this fenfe, and this alone, arq 
they judges of the law as well as j'adt. 

Jt \% well known that a nc\v trial may 

Jjc granted in a criminal cafe, wherj ths 

yer Jict is againfl the party accufcd, and i) 

fuppofcd by the court xo be contrary tp 

law. This proves that the jury are not the 

itidgcs of the law, in the unqjalilJcd fcnfe 

contended for by fomc perfcns : for if they 

were the Judges of the law in that fcnfe, 

It would neccifjri'y follow, that a new 

trial could no more be granted in favor of 

the prifoner, in a criminal cafe, then a. 

^aind him. The rule that it cannot be 

granted againft him, has been eftabliilied 

by the court in favor ©f life, through a 

laodabie motive of tendernefsand human!. 

%Y ; and not becaufe they had not power 

to grant new trials in this cafe^ as well as 

In others^ where a vcrdi^ is contrary tp 

law. 

So in oaf*: of an ofiTence created by f!a^ 
lote, a jury may declare that the cafe 
proved on an indiclment under the ftatute^ 
^oes not come within it ; for want of the 
Sxxipropcr intent| or of feme other necclTary 
ingredient^ But it has never entered in. 
to the head of any man to fuppofe, that 
the jury, in fuch a cafe, has a right to de- 
ciare, that the ftatute itfctf is not a law of 
the iand| has been repealed, has expired, 
or does not create any oiFcnce. All thefe 
zre qoedions of law, which come within 
the ex:cIo{ive province of the court, 

Thit confideration, by the way, fur. 
olllict the time anfwer to the famous Rich^ 
mood fyllogifoi, ol which we have heard 
fo nach inthii cafe i and proves the 6or« 



re^nefs of that decifion^ by which thf 
counfel of Callender were prevented, mofk 
properly, from contcfting, before the jury, 
the conftitutionallity of s<n aft ofcop^ref^ 
— -adecifion which the honorable dany^crs 
have had the good fenfe not to call in qucf- 
tion. This dccifion, undeniably concdl 
as it is, and ftrange as the abfurditles are 
to which a contrary principle would lead, 
can be defended on no Oihtr ground, i\\it\ 
that for which I contend. 

And I will afk how the cafe of treafon 
can be diftinguiflicd in this rcfpe^t, from 
thrit of burgulary ? Ifajtjry be bound by 
the general rule of law, which defines the 
crime oflburgulary ; and be confined folely 
|o rh^ enquiry, whether the cafe proved 
comes within that rule ; upon what prin. 
ciple can it be contended, that they are 
not equally bound by the general d^finitioq 
pf treafon I 

Will it be contended that the latter de. 
finttion is not as well fettled as the form, 
er ? This pofition I deny. How was the 
definition of burglary fettled ? It waa 
not by any legilLitive aft, remaining on 
record, or known by tradition ; but by ju. 
dicial determinations declaratory of the 
law. In ihe fame manner has the defini. 
tion of treafon by levying war been fet- 
tled. Three folemn adjudications in the 
fame court, and one of them in the famp 
cafe, had declared it to be the la.v ; and 
it was the law of the land, as much as 
the law defining burglary, or any other 
offence, \^ gentkmen deny that three 
folemn decifionB upon the fame point, by 
a court of the highcil jurifdiftion, are fuf. 
ficient to fettle the law ; will they inform 
us how many decifiona are neceflary for 
that purpofe ? Or are we never to have 
fixed principles, or fettled definitions of 
crimes ? Is th^ law of treafon never to be 
eliabliihed on a certain bafis ? Arc the na. 
ture and detinHion of this high offence, to 
be left forever floating, on the uncertain 
aiul varying opinions of courts and of ju- 
ries ? Is that which was no( treafon to- 
day, to become treafon to-morrow, ac. 
cording to the caprice the intercfis .or the 
prejudices of thofe, who may be appointed 
to determine, or to the power influence or 
intrigues of the accufcr or the accufcd ? If 
fucceeding courts and juries are not to bo 
boundj by precedents cftabli^ed by their 
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predeccffocsi then will every thing be 
trcafon when a man is ttied by his foes, 
and nothing when he is tried by his friends. 
There will no longer be any fecurity, in 
times of party contention^ for life liberty 
or property ^ and we are deftined to fee 
adted over in this landj vainly boafting of 
its freedom and happinefsj the fcenes of 
judicial murder and pillage| which difgfa- 
fed oar mother country^ during the ftrug* 
gles between the houfei of York and }^an. 
cafter. Sooner than live under fuch a fyf^ 
temj I would taice retuge in Turkey ; 
where by bribing the Cadi^i I might ef- 
cape from judicial tyranny | and might be 
fafe from theopprcHion of the governmentj^ 
provided I avoided the ofience of growing 
rich. Not for one moment woqfd 1 live iti 
a country, where I (hould be; tantatizea 
with the femblance ol Ubertya and in faft 
liable to the penalties of t^eafo^, when- 
ever I might by any sidl of pppoiition, or 
any a^ertion of my rights or thofe pf my 
feliow.citizensj become obnoxious to 4 
party in power* This aauft be the confe- 
quence, (houid the principles contended for 
by the managers finally prevail When the; 
rules of law defining onences are fixed an^ 
certain, then is tvQry man fafe ; becaufc 
he may know the law, and may avoid eft 
fending againft it. But if 00 refpc^ is tq 
be paid to former decifions ; if coupfel are 
to be allowed to controvert points, which 
have been /olemnly and repeatedly adjud- 
ged ; if our courts and jurors, without rC'* 
gard to former decifions, are to declare 
that to be law in each particular cafe^ 
which the paflions the prejudices or the po* 
litical views of the momeqt may dilate j 
then indeed have wegrafped a ihadow,^ 
while the fubftance has efcaped from uSj^ 
and the blocd of our fathers haf in vaiq 
bedewed their native foil. But no. So 
nonftrous a principle cannot be endured, 
and will not receive the fand^ion of thi% 
honorable court. Rules of law once ef. 
tabli(l>ed muft be adhered to. Courts mud 
If gar d them as facred, and mud not allow 
them to be -called in queftion. In this 
cafe the opii^ion communicated had been 
folemnly fettled, and was a part and a 
Qioft important part of the law of thelajid. 
There was no ipperior tribunal to review 
it ; and if there be one the argument ia 
ilill Wronger : for then the acquiefence of 
the parties, who took no meafurcs to get 
thefe decifions reverfcd, is added tQ ix^ 



authority of the court ^hich made tbem^ 
The court, therefore, where the refpon 
dent prcfided, was bound to confidei th^fe 
decifions as the law of the land^^ to declare 
them as fuch, and to prevent them fron^ 
being called into queflion, for the purpofi; 
of mifleading the jury. 

Another charge waged againft our ho. 
norable client, under the firft article of 
impeachment, is that he prevented the 
piifoner's codnfel, in the cafe of Frier^ 
from citing to the jury certain £ng]i(h ad- 
judications 00 the law of treafon, and fome 
flatutes of the United States. So far a^ 
this charge relates to the ftatuies, J fhaM 
leave It mod chearfully where it has been 
placed, by my learned and ingenious col- 
league who commenced the defence. No- 
thing can be added ro the ftriking and ia. 
tisfadtory view, which he has given of that 
point. A^ to the £ngli(h authorities, I 
will make one obfetvation, which did not 
fall v^ithin the fcope of his argument. 

The refpondent did fay that EngliHi ad* 
judications, at coounon law, on the doc- 
trine of treason, ought not to be read to 
the jury ; that £!ngli{h decifions before the; 
f evolution of 1688, under the ftatate o£ 
treafons, were defer ving of v^ry little at. 
tention ; and ought to be received with 
great caution ; and that fuch declfiona 
j^ncc; that reyolution, though proper to be 
cited, were t\ot to be conudered as abfo. 
lute authorities, but merely as drong ar.* 
guments. Into the legal corredtnefs of 
(his opinion, it is not now my purpofe to 
enquire. The point has been Aifficientlj 
difcu fifed. Bqt I beg this honorable coor^ 
to remark, that this opinion, of which the 
learned counferfor Fries now fo loudlr 
complain, lyas an opi^iiop precifelr Ui 
their favor, and gave them all the advan- 
tage on this fubje^, that they expedtcd to 
derive from citing thefe Englilh cafes* — 
Why did they wifti to cite thefe cafes ?— - 
It was, they tell us., to convince the jury 
of the very thing which the court thus de- 
clared to them ; namely, that the Englifii 
decifions before the revolution of 1688, 
were entitled to little or no attention ; and 
that even thofe fince the revolution, beitig 
in fome degree founded on the former^ 
ought to be received with cantion, and not 
to be confidered in the light of abiohice sod 
binding authorities* Thefe were the pointy 
vhic^ (hey wi^ed to efUt^» by 9iui^ 
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yl»fe En^hfh adjddicitiont : And thefe 
irere pttciMy the points which the court 
eitiblifbtdm The dectdon was completely 
in their favor ; and yet they complain of it, 
aa a grievoos injury; They complain of 
it, thoogh tu their favor, becaafe ic was 
made without giving them an Opportunity 
of fpeaking. Whence this caafcicfa dif. 
conterit, this moft snreafonable complaint ? 
Did it proceed from the difappointinent of 
a puerile and little vanity, which made them 
wifh to exhibit their talents before the pub- 
lic ? Surely we cannot fufpef^ thofe learned 
gentlemen o( fo contemptible a motive.— 
Why then^ I repeat^ do they complain of 
a decifion made in their favor ? They have 
bden compelled by the force of truths to 
explaiti the reafon; The truth isi as it 
a^^ars On their own teftimony^ that they 
bompLi^ned, Hot becaufe they thought 
themfelves or their client injured by this 
deci£on, but becaufe it fuired their purpofe 
to reprefent themfelves as injured^ their, 
tlient as oppreifed^ the cafe as prejudged| 
and the condud of the court as arbitrary 
and precipitate ; in order to excite odium 
And refeotment againd the court, and com- 
miferatioh towards their client ; and to in- 
duce the Prefidenti by erroneous impref. 
fions thus made on his mind, to extend his 
mercy to a perfoh^ who could not have 
been thought a £t obje^ for it, had the 
troth been known. The whole of this 
prcienicd dif^Ieafure ; all this afFe^ed obt. 
try about the privileges of counfel, the 
nghts of jurors, ind pre-judged opinions i^ 
Was a mere pretence, an artful contrivance, 
to procure the pardon of a criminal twice 
€oavi<5ied of treafon : and to procure it, by 
holding up a falihood to the view of the 
Preiidentj and of the public ; by calumni. 
|atto£ the coart> deceiving the executive, 
j weakening' the confidence of the people 
to the adminiftration of the laWs, and fa. 
trificing truth and juftice to the attaioment 
[t»f a momentarjr porpofe. 

I The learned gentlemen thought them* 
TelY^s jtfftified in all this, by their duty to 
their client. It is not for nie to condemn 
[tbeia» I aiA" tiot here to examine into the 

C (propriety bf their eondodt. But I may 
^rmitted to a(k, whether fuch a cohtri. 
taace oiight to receive the countenance of 
Ibis high c<)4irt ? And whether gentlemen 
Who have thought it right thus to aft, 
iught not to be Jiftened to with caution. 



when they come ner<i after their ftniflc haa 
completely fucceeded, to complain of inju- 
ries, which in the fame breath they tell us 
are entirely fiditious ? I will afk, wliethcr 
this honorable court ought not to difcounte. 
nance fuch proceedings in future, by vindi- 
cating the condud) of the rcfpondent, iu 
this particular ? Counfel^ Mr. Preiident; 
have duties to themfelves and to the pub- 
lic> ab well as to theit clients. They arc 
at all times bound to refpedt the courts of 
juflice, and themfelvesi They owe to their 
clients every honorable exertion of their 
talents and induAry, and the zealous ufc' 
of every fair meani of defences In critui^ 
nal cafes, efpecially when life U in jeo. 
pardyi we exped more zeal, and are wil. 

jing to allow more iaticude. In 

favor ot this zeal, we are difpofed to cx« 
cufe fome departure from the flriA lioc^ 
which propriety would in other cafes pre- 
fcribe* But : to be counteoaaccd« up- 
held arid commended, for acteroptiog to 
excite odium unjuftly againft a courts and 
to induce the Preiident, to believe that a 
ptifoner was deprived by the court of a 
fait trial, when they knevr the fad to be. 
diredly other Wife ; is more than modeil 
Aan would alk> or any man has a right to 
c^icpea^ 

But let it be admitted for a mqcBent^ 
Mti Preiident, that on the firft day of the . 
trial of Fries, the refpoodent committed 
ati error. I aik if it was not atOoed for^ 
by his AjII and honorable retradion on the 
fecond ? By the pains which he took to do 
away all the proceedings of tht fir& day ; 
to induce the prifoner's counfel to go on 
with the defence ; and td fecure to him, 
in the utmoft latitude, every advantage 
foi* making that defence ? One of the ho. 
notable managers has toid us, that the tcU 
pondent^s conduA on the firft day, ^as an 
unpardonable (ih : That repentance, if it 
came at all| came too late* But this, (ir« 
is not the rule by which we hope one day 
to be judged. We live in the comforting 
hope> that repentance, if fincere, can nCf. 
ver coole too late, V\'e hope that by a 
(hort> a death.bed repentance, we may ob« 
tain pardon for a lifi^ of errors and fins. — 
Our holy religion permits us to belie vcj 
that there is but one unpardonable fin ^ 
and that is hardnefs of heart, or refufal to 
repetit. And (ball we frail and finful mor- 
taisi mete to each other a meafure, which 
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Im felkjoft and all.powerfal God docs not 
mete ro ds ? Shall we refufe to each other 
the cfic^s of that repentance, by which 
alone we can ourfelves hope for happioefs 
hereafter ? If for ooe error thus atoned 
for, the refpondent mud be puniHied, let 
the firft (tone be caft by him, who has aU 
ways retracted and correded his errors, as 
fooh as he was made fcnfible that they had 
been committed. 

I do nor, Mr. Prefident, with rtiy learni 
ed colleague who commenced the defence^ 
difclaim the term " repentance" for ray 
lionoral)^e cllerit. Repentance is a term 
which fuits crerttures fo frail and liable lo 
error as men, even the beft of men; We all 
have need of it, and I truft that We (hall 
be afliaraed of our errors, but not of our 
icpentaocc. I have often hnd occafion to 
repent myfelfw 1 fear that I have not done 
ft often enough. And however flight the 
errors which the refpondent may have com. 
mitted, I am willing in his behalf, to rely 
On the plea of repentance and amendment. 

But this amendtnent we sre told by the 
honorable manager's, was a mere pretence ; 
a cloak beneath which the refpondent 
fought to hide the fuppofed deformity of 
his condudl, when he found that it began 
to attract attention. But, I afk, was it a 
prctenct to entfeat to fupplicate theprifbn. 
Cr's counfel to {)rocccd with the defence, 
till the cup of humiliation was drained to 
the dregs ? Was it a cloak to be anxloufly 
foHcitous, after the prifoner was ab;?iidon- 
*d by his couDfel, to proie^ him from the 
danger^ into which his ignorance oK thtf 
law might betray him ; to urge his acccpu 
ance of other counfel ; to inform him cnrc- 
fully of his right of challenge ; to Suift 
him in crofs. examining the witnefles, fug', 
geding fuch querfions as might be to his 
advantage, and guarding him againft fuch 
as might draw forth uYifavorable anfwers ; 
to prevent tje witneffcs in the fubmittcd 
cafes, from being examined before his 
trial, lead the jury might hear tcftimony 
Unfavorable to him, which he could have 
no opportunity or crofs-examining ? Was 
this the conduft of a defigning hypocrite, 
feeking to glofs Ov*r his wicked purpofes, 
by a fair outCcIe of humanity and juftice ? 
Of an artful and worthlefs oppreffor, thirft- 
ing for the blood of an innocent viftim ? 
If this be oppreffion, God grant that I and 
inine may never be other wife oppreiTed ! 



Icometiow^ Mr. Prefident, io the ca ft 
of Callender. But before 1 enter into thaii 
views which remain to be taken,of the cliari 
ges arising <Mlt of that cafe, let nfe be induU 
ged in foroe prcliminjry remarks, an th^t 
part of the evidence adduced in their (up^ 
port, which wa^ fuppofed by the honorable 
manager?, to furniih dired proot of ror- 
rupc intentionsj on the part of the rel^on' 
dent. 

This evidence ^vas given by Mr; Ma- 
fon, Mr. Triplet, jnd Mr. John fieatb,— ^ 
As to tht fiift gf-ntlemnn, his tcfiimony re- 
lalcS to 2 private and jacuIarconverfTtion^ 
no part of whi- h he reco'iefts j>crte«it2y ; 
and the raoft material part of which, the 
part that furnifhes tie tree eyplanation of 
the whoic •»« irr, he has entirely fi.T^oiten, 
It c::nr:ot fcc doubted that this hortorrfbk 
gentleman, was dra;:;ged with extreme re- 
luftance to detail at the bar of a court of 
juilicc, n private anfl of courfe a confidential 
converfation, the moft material ftarrs c( 
which a lapfc of five years has eff^t td from 
his memory^ It tnud have been to hioi a 
mofl painful neceffity, a moft cruel violence, 
which obliged him to do ati act that^ if 
done voluntarily^ would haveamoonred to 
a violation of that contidence. which id 
the interco'Ttfe of fociety men of hooo^ 
place in each others Ought a fpeci^s of 
examination to be Cbuntctianced, which 
muQ place honorable nirn in fd paiofpl i 
fitoatran, and fubjedt them to fo cruel a 
ncceffiiy ? Which muft compel iKcm, aftct 
having been confidcred as companions, and 
perhaps as friends, to adume the cdioos 
chara^er of fpies, and ro follil the detefi 
table furdlions of itiformers i Which muft 
deftroy all the confidchce, and of coorfc all 
the pleafurc, of facial intcrcnnrfe, that 
great fweetener of the llh of life ; mtift 
fprcad the gloom of miftruft over all out 
moments of hilarity & relaxation ; and mtift 
convert our break faft tables, otsr parlors and 
even our little friendly fuppers, where th<; 
bofom is wont to expand, und the heart is 
laid on the table, into fccnes of watchfal 
jealoufy, of dark and cautious filence ! — > 
Ought a praftice to be tolerated, wjhich 
thus ftrikcs at the root of foetal harmooy, 
private honor^ and public morarily ? 

How dangerous tools this fpeclcs oftcfti- 
mony lo the intcrefts of inith, and ihr fkftd 
ty of innocence 1 In this very cafe the hck^ 
norablc witnefs, with all his acarracj^ of 
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JtcoHeAroav and all hh ittixt to feeprefent 

the cranfa^ion, in a light as favorable to 

the party accufcd as the truth would per* 

ttiir, has forgotten the moil material part 

of the converfation : That pare in which 

he himfdf was ironediately concerncdi 

which drew forth the rc(t^ and which fur. 

iit/hea the troc ekp)anatioD of the refpon. 

dcnt'a meaning. , I'he part which he hag 

thus forgotteo> has been happily fupplied 

by another witnefsj judge Winchedcr, 

who Was alfo prefcnt at ^hc converfation; 

But what might have been the fituation of 

kfae refpondentj had judge Winchefter'i 

libemory b^en equally fraiJ^ or had he died 

before this trial ? That moft fati^adorjr 

explanarion which he has given, and 

which has removed every (hadow of doubt 

from this part of the cafe, woiil^ then have 

been wanting ; and the refpondent might 

have beeo convided on a recolledlion which 

would in that cafe have appeared complete^ 

thoQgh wc now know it to be utterly im* 

This explanation proves the whole con- 
^erCstion to have been a mere jeft, and a 
jeft provoked and drawb out by Mr. Ma- 
fon himiclfk Without the explanation^ 
at iDighc have borne an improper, though 
not a criminal 2(pc^. With the explana«> 
tioD It aiBoants to nothing itiore than an ex* 
predion of the refpondent's intention, made 
in jeft, by way of reply to a jcil of Mr; 
Mafon, to have the affair of the *« Prof* 
pcft Before Us" inveftigated when ha fhould 
Arrive ftt Richmond^ and to bring the 
aothor and publish ir to puniihuicnt.— — 
Will it he faid that in this there is any 
thing criminal, or even improper? Is it 
not the duty of a judge, pi eliding in a 
court of crioiinal juriidiction, toCaufe en- 
t;ciry to be made into otlences which ht 
know* to have been committed, and to 
take depa for bringing the o&cnders to juf. 
tice ? Suppof« that inftcad of a libel, a 
piracy had been committed ; and that the 
refpondent, being informed that thcpiracts 
tvcre lurking within the diftrift of Virgi- 
nia, Lad declared that he would have 
thcin brought to trial if they could be 
caagbtj and pUni«licd if guilty — would 
this haVe been improper ? And does the 
4iilcrence between oficnces make any dif- 
iereoce In the duties of a judge ? Is be not 
•qualiy boatid to execute all the laws ? If 

Sademcn fay no, will they be pleafcd to 
aw for «s tlic prober line of difcrimina- 

G 



tion, between thofe laws which i jvd^ifc 
mufl exectite, and thofe which he ought 
to negleA ? Or is this line to be drawn by 
his own caprice ? Was not the fcdition 
B(k a law of the land| and was not the 
** Profpcft Before Us" a violation of that 
att ? If there were any circrnnft-mccs 
which rendered it proper to difpenfc with 
the penalties of this law, or to pardon 
the offences committed againft if, there 
was a power in the conftitufion to do fo | 
but that power refided in the executive 
department, and not in the judicial ; 
whofeduty it was toexecutie all the laws, 
without refpedl to circuinflaDces perfons 
or cafcs^ 

As to th^ teflimony of Mr. Triplett, I 
cannot conceive what proof it can furnifh 
of crimiaal intention. It amounts to 
this, and nothing more, that the refpond. 
ent, in the courfeof fome very luofe and 
thoughtlefa converfation, from which it 
would have been much more prudent to 
abltain, applied foiiie harJh epitheis to 
the ** Profpe^t Before Us," and its reput- 
ed anihoi s and expreifed an apprehendon 
that he would efcape punifhrnent^ But 
does it follow, tliat becaufe a jud;^e re- 
markable for hiifty and ftrong exprefficns, 
hak applied fome harlh and angry epithets, 
fu a perfojl believed to be an atrocious of^ 
fender, he will not do him jblHce when he 
comes on trial ? It muft alfo be remarked, 
that Mr. Triplet is mnniieftly in a miftake, 
re pcding the laft convcrfctdon which he 
h^is attempted to d<*taii. He reprefehts the 
refpondent as faying, that the cnarihal had 
returned without C-Tilciuicr. But we know 
that the marlhal did not return without 
Caileiider. This miftake on the part of 
Mr. Triplett may induce us lodoubr, whe- 
ther Uriih the ilrongeft .delire to repre- 
fent nothing but the trurh> which I havt 
no doubt that he felt, he may not have 
viewed the other circumdances alfo in too 
ilrong a light. We wbil know that fa^ 
of th«s narure derive their complexion, 
almoft entirely, from fmall tircu[ntt.inces 
of time manner and connexion ; and when 
we hnd fo candid a witnefs miifakea in fo 
material a cirwumftance, we may fairly 
coodndt that he has ohiited on one hand, 
or too much heightened on the other, fomt 
of thofe finer ihades> on which the cliarac- 
ttr of the piece always depends. 

Wiih r«fpeA to the h^ related by John 
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tieatti^ I have 110 dlffieoitf in tdffiitting 
that ifcrtftj it fixes the ftaioof corroption 
on the character and conduct of the rcfpon. 
denti and ought to produce hU convidlion. 
Jurors in every cafe^ and efpecially in cri- 
minal cafes, ought to be fele^ed without 
tefped to arty circumftancci but their im* 
partiality and legal qualifications* Of all 
critcrionsj that of political opinion or 
party counedlion is the moft improper to 

Eoverni and ought the moft carefully to 
e avoided 4 For a judge to interfere with 
the mar(hal| and diredt him to ftrike off 
from a jury lift/ in a criikiiaai cafe^ all 
thofe perfons who were fuppo&d to agree 
in political opinion with the party accufed i 
or, in other words* to combine with the 
niarfhal in packing a jury^ for the purpofe 
of enfuring the convi&ionof the party a€«» 
eufed I would be an offence for which he 
ought to be ponifhedk But this teftimony 
of John Heath is deeply (hakeo by one 
yfUntCsf and flatly contradi^d by another^ 
X will not enquire into the chara^er of 

John Heath ; which 1 have no means of 
nowing or of making known : But i will 
fay that it cannot ftand On higher groundj 
than that of David Mead Randolphi who 
has flatly contradi^ed Heath i or of Wil . 
Ham Marihall) who has gone «s near to a 
pofitive contradidiion, as it is poffible to 
go without making one* There muft be 
« miftake fomewhere* But we cannot be. 
lieve the fadlftated by John Heath, with, 
out believing that David Mead Randolph 
has been guilty of a diredl & wilful perjuryi 
and that William Mar(hall hai gone as near 
to it as pofltble» Thofe gentlemen are- 
known to all Virginia* The evidences of 
their chara^er are to be founds in the 
breafts , of every man in that fiate. But 
as to Mr. Randolph) there is direA evi. 
veocein thiscanfe tofupport hie veracity* 
Mr^ Hay has declared at thii bari that he 
did not recoiled having nfed certain ex- 

Sreflions^ which we i'e attributed tohim^but 
ad no doubt that he had ufed them, after 
Mr. Randolph faid fo^ Such was bis re. 
liance on Mr. Randolph's veracity and re. 
colledion ! It is not poffible* to have ftron^ 

fer teftimony in favor of si witnefi. If 
rooger could exift, it would be found in 
another circumftahce which has appeared 
in evidence! .When one juror whom he 
luid ibmmooed fot the trial of Callehdert 
told him that he had tiude up his Blind to 
tonvid the traverftr^ and urged that cir- 



cunaftaace ts an excufe, the cxciiie was a^ 

mitted by Mr. Randolph^ and the jurot 
was difcharged. But when colonel Harvse 
applied through the chief juftice^ to be ex« 
cufed in a fimilar fituation ; and alkdged 
as a reafon that he was pre-determined to 
acquit Callenderi let the evidence againft 
him be what it might, becaufe he believed 
the fedition law under Which he was indid^ 
cd to be unconftitntionalji Mr* Randolph 
>vould not excufe hiow This fad ai^ari 
by the teftimony of the cbief.jufticei Caft 
it be for a moment belie ved» that a mar* 
ihal aAing in this manner j would enter iii* 
to a corrupt and profligate combinatioia 
with a jodgC) to pack a jury for the con* 
virion of Callender ; and would cdme to 
this bar and complete his turpitude, by m. 
dired & wilful perjurf ? His condud in rf- 
fice ; the oniverfal refpedt which he enjqyft 
in his own country, among men of all par« 
ties and opinions ; his manner of giving 
teftimony at this bar s and the evidence 
which his political enemies have heze born^ 
in his favor, all preclude the idca^ 

This witnefsi fo hoftoi-ably fopported b^ 
the principal witnefs on the part of the 
profecution^ fo high in his chandler, fo 
fcrupuloufly delicate in his condu^ (b 
ready to difcharge a juror who had made 
up his mind to convidi the traverfer^ 
while he refofcd to difcharge one who waa 
predetermined to acquit him, is faid by 
John Heath to have prefented the pannel 
of jurors to the ref pondenti who told hint 
that if he had any >< of thofe ciratDrea 
called democrats" on it| they muft be im«r 
mediately ftruck off. He pofitively de-% 
Clares that no fuch converfatiooi as that 
ftated by Heathy ever took place ; that 
the refpondent never faw the pannd; and 
that it was not compleated till after the 
meeting of the court, when the refpona. 
dent was on the bench, and, therefore^ 
could not hare beeh fliewn to himc 

In this polittvt contradidion o( Heatli« 
he is ftrongly fupported by William Mar« 
ihal ; the irrefiftable efte^ of whofe teftU 
monyi derived from the peculiar candot 
folemnity and precifion with which it waa 
delivered^ as well as from his high charaOfe 
ter, aU who heard it have felt and ac* 
knowledgedi 

Heath hal declafedi that the im:tde»r 
#hich he lehteii tock place at the lodpnga 
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•f the judge } thtt Be wat there bat oncct 
which was in the morning, a little beforo 
the time when the court niaMy met ; that 
^t remaioed aboqt half an hoar ; and that 
no perfon ^s^as orefenti except the judge 
the marlhal and himfelf. 

William Mar(hal declarei, that in the 
morning he called on the judge, according 
to his cuftoro, a little before the meeting 
^ the court j that when he entered the 
room, Hekth had left it, or was in thea^ 
of leaving ir, and immediately went a- 
way ; and that the judge did not fay one 
word in his hearing, which it was poffible 
fcr Heath to hear. Thus far he fpeaka 
pofitively. He adds thiat'he firmly be. 
HeTcs, but cannot pofitively aOfert^ that 
the marihal, David Mead Randolph, went 
with him to the judge'8 lodgings, and left 
them with him i and ^hat they both coge* 
ther attended the judge tp the coyrt-houfc. 
Hxa reafons for this belief are, that he has 
H ftrong impreflioq of the fad^s on his mindj^ 
though not a perfedl recolle^lon ; that ic 
was his daily cuilom to call on the judgQ 
in the morning, on hif'way to the court- 
hoofc ; that in going frqm his own houfe 
tp the lodgings of the judgCj^ he pafTed by 
or near the office of the marihal, who ufuaU 
ly acpontpanied him, in order to attend 
the judge tp court ; and that he perfcdlly 
yecoUedts a conv^rfat ion between himfelf 
and the marfhal^ ou the way from the jud-r 

fe's lodgingi tQ the court-houfe, in whicl^ 
e remarked to the marlhal, the circum^ 
^ance of haying feeQ Heath with the judge* 
This cooverfation wi|h Mr- ^^ndolphji 
JAr* Marlhal perfe^ly recolleds, and tha^ 
it took place on ^e way from the judge'a 
lodgings to the court. houfe ; and he vtry 
naturally infect from it, that they left the 
Judge's lodgjngs at the fame ;ime : As 
the other chcumilances which he has fta^ 
zed, induced him to beMeve^i with equal 
probability, tl^ac th^y went there tp« 
^ether. 

If they went together, then is Mr^ 
]4aiihall alfo in poOtivecuntradidion with 
J4r. Heath. The only way in which they 
can be reconciled], is to (uppofe that Mr. 
J^andolph went there without Mr. Marn 
ihall> and had before that gentleman's ar- 
rival, the converfation which is related by 
J^r. Heath* It could not have been af. 
terwards ; for Heath went away as Mar. 
^aU ejptfxed, and did no: return. He ha» 



imid that he was there but enee 3 and that 
when he left the judge, he went immedi^ 
fttely on the Hill, and related the convert 
fation. That Randolph and Marihal) went 
together, is m tHeihigheft degree probable, 
not only from Marfhall's belief of the fa^, 
and the ftrong impreflioA of it remaining on 
his mind ; but alfo from the circumftancet 
which he has ftated, If they wept toge^i 
thcr, then it is clear, if Marlhall tells the 
truth, that Heath left the room a* they 
entered it ; that po cooverfation could 
have taken place between Randolph an4 
the judge, in the hearing of )ieath, with, 
out being heard by MarQiall alfo ; an4 
that none in fa£^ did take place, ConfCf^ 
quently it is manifell, that unlefa we be^* 
lieve, contrary to all probability, a^d tp 
the belief and ftropg impreffioos of Mar^ 
(hell himfelf^ that llandolpl) wept to the 
judge^s lodgings before him, we muft ad^ 
mit that his teftimony, as well as that of 
Randolph, is in dire^ con^radi^ion w^tli 
the teflimony of Heaths 

To this double contradidlio^ we mull 
add, the extreme improbability of the h^k. 
jtfelf, A judge having a deiign to pack a 
jury, for the purpofe of procuring tho 
convidipn of a perfon, whofc fuppofed 
offence was intio^ately ^onnedl^d with thoi 
political ftruggle, in. which thp country 
was then fp warmly engaged ^ about to e:^^ 
ecute, this de(ign at the place where thci 
profecution had excited the greatest irritan 
tion ; furrounded on all iides^ and watche4 
at every momenr, by thofe whom he kneitf \ 
to have rooft zealouQy efpouf<;d the eaufp 
of the fuppofed offender i and entering intQ 
a corrupt combination with the marfhal. 
for the purpofe of. carrying this criminal 
defign into effe^ ; a judge in th^fo circumn 
itances and with thefe vicwt, develppea 
his plans tp a perfect flranger ; whom, if 
he had known any thing pt him, he mu(| 
have known to be pcrffftly devoted, ta 
the political friends aud fuppprter^ uf the 
perfon accufed ! ! Sir, the thing it itrpcfv 
fibie. The judge muft have beeu a fool, 
as well as a Knave, to adi in thi^ mannc: , 
Ccnfpiracy, (Ir, feeka darknefs, and po| 
light, lis plots are formed in fecret cor^ 
ners. Its communications are wrapt up ic^ 
cyphers^ or conveyed in cautiopsi ^hif^ 
peri. Had the refpondept intended to hold 
fueh a convcfifacion with the marfhal, hp 
would have vv^jtcd till Heath was gone^^ 
wouJ|d then have dr.wn his a<;complice int^ 
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one of thofe dark hiding pUcts which con. 
fpirjitors love, and thr re would have mut- 
t^rcd his coirupt orders. If the wordt 
which Heath relates had been fpoken, the 
fing^le circumftance that they were fpoken 
Opnly in his prefcnce, would be fufficicnt 
to prove \hH they w^re nothing roorc 
man a foolifli jeft^ devoid alike of criroi^ 
n^l intent and ferious meaning. 

It is indeed poflibicj^ that Heath may have 
heard the refpondent utter fome inconH. 
derate jeft, about democrats on the jury, 
which his zeal led him to miftake, for a 
dire^ion to the roarfhal toftrike ihem offl 
I am deiirous of fuppofing that fomething- 
^f this fort may have happened : for I can 
fee no other way of relieving this man, 
from the imput*a(ion of wilful tialfe fwear- 
inf^ ; which it wouki be rood painful to 
fee fixed on any perfon, andefpccially on 
one who has filled an honorable (lacion^ 
Vpder the government of hi« country. 

Before I quit the fubjeft of (leath's tef. - 
fimony, let me be permitted, Mf. Prefi. 
dene, to afk why, if it was believed, it 
was not taken a year ago, when witnefifet 
were convetied from all parts oftheconti- 
rpnt, and the tcftimony was colleded on 
wtiich thefe articles of impeachment were 
founded ? I^ mud have been well known 
at that ri.ne ; for he has declared that he 
mentioned the fa^ to Hugh Holmes, Me^ 
rewethcr Jones, and fome others, as foon 
9S it hapi'ened ; and to s( great many per. 
fons afterwards. Had this teftimony then 
been taken, and prefented to the pub- 
lic with the reft of the evidence, wc might 
have been prepared to con trad id or cx- 
pl«in it. I will fiik, why the honorable 
manr^crs h?ive not fummoned fome of thofe 
perfor.F, to whom this ftory was related by 
Heath, and who might h^ve corroborated 
or refuted his teftimony ? Thofe perfons 
were fully within their rra^h. Nay the 
ininulcs of this court (hew, that Mr. 
Hugh Holmes nas aftually been fummoncd : 
and, if I am rightly informed, he has at, 
tended for three days paft. Why is he not 
produced ? I will not undertake to account 
for this omiflion ; but I will hy, that if 
Heath's teftimony was bolicved, it ought 
to have been taken at firft, fo as to give 
us an (Opportunity of invcftigating it fully * 
and that it appears prcbaUr, that the ma- 
ntgcrs would hare adduced the witncfi'es 
who were certainly in rhcir reach, to ccr- 



roborate Heath, did they not apprebenA 
a contradiction inftead of a corroboration « 

So much for the proofs adduced, of a 
previous corrupt intention in the refpon^ 
dent, to procure the convidion of Callen- 
der. Weak as they are in themfelvcs, 
and broken by theoppofmg teftimony, let 
us complete their overthrow, by bringing 
agsinft them the proofs which the evidence 
exhibits, of a diffofition full of jufticeand 
humanity. It is written that *' by tbe;» 
fruits ye fhall know them." Let us then 
look to the fruits. Let us examine the 
condud of the refpondent towards Ollen- 
der, throughout the trial ; and enquire 
whether it bears the marks of a difpcfitioA 
to opprefs. 

And, firft, let as oppofe converfation to 
converfation : (he converfation with Wil- 
liam Madhall about the jury, to thofe with 
Mr. Mafon and Mr. Triplett. William 
Marfhall has informed us that the jt^dgrj^ 
having heard the name of Mr. Giles meciT 
tioned in court, enquired if that was the 
celebrated Mr. Giles, member of Con | 
grefs ; that he afterwards aiked the wit^ 
nefs, whether it was probable that Mr* 
Giles wouM remain in Richmond, till rhe 
trial of Calletider ; and afterwarda added^ 
that he (hould wiOi Mr. Giles to be o« 
that jury ; and indeed, if it were proper* 
for him to give any intimation to the mar« 
(hal refpe^ing the jury, would requeft 
him to compofe it entirely of perfons, wha 
agreed with Callender in political opinions^t 
^hat is to be inferred from this converfa- . 
tion ? That he wiHied to convifl Callen. 
der ^ No. But that at he knew the cafe 
to have excited ftrong party feelings, he 
wifhed the perfon accufed to have a trial 
which would filence clamor, and preclude 
all fufpicion of improper views ; lo that a 
convi^ion, fhould one take place, being 
frtt from the imputation of party ven- 
geance, might operate more ftrongly as an 
example, to check the licencioufnefs of tb^^' 
prefs. Surely this motive was humane 
towards the party accufed, and highly pa- 
triotic as it rcfpedcd the public. 

When Callender was taken, the refpon. 
dent, inftead of committing him immedi^ 
ately to prifon, as he might have done, 
there to wait till bail fhould be offered^ 
manUefted the utmoft readinefs to let hioci 
go oat aud (earch for bai^ aiid ao apcioaa 
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lUIchude thir lie Ihoald find It. Inftcad 
pf demanding bail in a large Aim, one 
two or three thoofand dollars for indancCji 
which it wai in his power to do, he de« 
manded only what Callender himfelf de* 
clared he coold give : and bail waa ac« 
fuall)' taken, in the very moderate fuaof 
two hundred dollars* 

After the coanfel for Callender had been 
mod properly over. ruled, on legal grounds, 
in their atterppts to obtain a continuance ; 
the refpondent being obliged to refafe the 
coDtiniuince, for which nofufficient ground 
was laid, humanely offered to poftpone 
the trial, for weeks and months, for the 
accommodation of the traverfer and bja 
coanfcU When thi^ was .refufed| he poft- 
poncd it from day to day, as long aa they 
dedred, to give the witnefTes who were 
within reach an opportunity of coming in ; 
and ffered to iifue attachments for thofe 
who did not appear, which would have 
iodoced neceflfarily a further delay, 

And, lastly, when Callender was oon-. 
Tlcted, and thug placed completely within 
the power of the court, the respondent 
instead of going to the utmoBt verge of 
the law, in the severity of punishment, 
fined him only one^tenth of the sum, and 
imprisoned him for but Httle more than a 
tbird of the time, wluch the law allowed. 
The sum limited by the law was two 
thousand dollars ; and the fine imposed 
TTas two hundred. The term of imprl- 
sonme^ which the law allowed was two 
years ; and the time fixed by the court 
vas nine months* 

Are these, Mr, Pnesident, the fruits of 
a disposition oppressive and corrupt ? A- 
gain I say if this be oppression, God 
gr-ant that I and mine may never he other- 
wise oppressed I * 

It is urged againft the refpondenr, ander 
the fecond charge, that he refufed to let 
tb^ indtdment be read to the jury, when 
it ivaa requeued by Callender's connfeh 
'Why did they wifli the. indiAment to be . 
read ? It was, they tell us, for the purpofe 
of making known to John BaiTet and tba 
other jurors, before they were fworn, 
the nature of the charges ; and thereby 
rrvabling them to declare whether they 
ilood indiSerent, or had made up and 
cxprefied an opinion, as to the matter in ^ 
iffur. Bat John Ballet has informed vs^ . 



that when the qneilion whetkcr he hal 
fornied and exprefled an opinion was put 
to him, he was perfedUy apprized of the 
nature of the charges, and knew that CaU 
lender was indited under the fedition law^ 
for printing and publifbing «« The Profpcdl 
Before Us/' As to the other jnrors, it is 
in evidence, that before the qucllion was 
|iropouoded to tkem, the refpondent ex« 
plained to them fully the fubjed and 
objeA of the profecotion, and the natutie 
of the ifTues which they were called upon 
to try. Where then was the ntct^iy^ 
where would have been the ufe, of reading 
the indi^ment ) It could have informed 
John Baffet of that only which he knew 
before ; and the other jurors of thai 
which the refpondent explained to themi, 
much better than they could have under- 
ftood itji by merely bearing a long in^ 
diriment read in court. The obje^ of 
tbt counfelt they fay, and certainly the- 
only proper obje^, waa to inform thd 
jury. The judge took a (horter and 
much more e^dual method of attaining 
this objed. He clearly and fully ft a ted 
to the jury the matter in i(fue, the points, 
in difpnte, and the legal principles which 
ought to govern their determination. Ho 
told them that Callender was iodised, fo^ 
printing or publilhing certain libellous 
matter extra^ed from *' Th^ Profpetf^ 
Before Us ;" that he nraft be proved to be' 
'the author or publiiher of that book ^ 
that the pafiages ftated in the ind lament 
muft appear to ha- contained verbatim in 
the book« and to be falfe fcandalous and 
malicious; and that the book muft ap. 
'pear to have been publilhed ; with intend 
to defame the prefident of the United 
States, and to bring him into difrepute 
and contempt. AH this he fully explained 
to the jurors, before the qucAion waa 
propounded to ihem. Will any one hy 
that all this coold have been aa clearly 
nnderftood by the jury, from iimply 
hearing the indi^ment read ? And is a 
judge to be cenfured, becaufe inftead 
of confuming the time of the courr, in* 
reading a long indi^ment, he took a 
(horter and more efte^ual method of at. 
taining, the only proper objed that could^ 
he attained by the reading ? 

As to the main point of the fecond 
charge, the over. ruling of Mr. BaHet's 
fuppofed objef^ion to fcrfing on the jur/^ 
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I tea?e the Ugti corrtftneft of that de« 
ciiioDy where it has been placed by the 
teftimony of Mr. Baflet himfelfj, and by 
the Tery learned aFgiimcnts of my two 
«olleaguei| who took up thit part of the 
<afe« But admitting' it for a moment to 
be incorref^, it is not impeachable, anlefa 
it proceeded from an improper motive. 
And what evidence of intention to oppreffl, 
er other improper motive, does it furni(h i 
The refpondent did not know^ and had no 
veans of knowing, the political opinions 
of Mr* Baflet. J\nd if he had known 
them, they could have fumi(hed no reafon 
for a particular wi(h to retain that gentle, 
men on the jury, ^ It would have been 
very eafy to find another juror^i of the 
IJime opinions, who would have anfwered 
the purpofe equally well. It is in evi. 
deoce that the city of Richmond, where 
the court fat, and from whence a new 
juror muft have been fummoned, had 
fiaflet'a been excufed, abounded with per. 
foDB ol the fame politics. Why then 
fommtt a crime, from which it was manu 
M that no advantage could be derived ? 

Strefs has alfo been laid on the queftion 
propounded to the jurors in this cafe ; 
'* whether they had formed a»d delivered 
an opinion on the charges in the indi^. 
nent" ? But this queftion, it will be re, 
eollefled, was the fame which had been 
fettled iq the cafe of Fries, after much 
deliberation. This appears by the tefti- 
mony of Mr. Rawle, If, therefore, it 
were an improper queftion, it would fur. 
Ai(h no proof of improper intention againft 
Cullender ; iince it merely followed a pre. 
fedent, whkh was eftabliftied without the 
leaft reference to his cafe ; a precedent, 
too, in which jodg^ Peters concurred, 
^nd although judge Peters was, I prefumu, 
included in tl^e general charge of imbeci. 
2ity of chara^er, addu^ied againft the 
diftrift judges, by the honorable manager 
who opened the profecntion, he has never 
^cn charged with deficiency in legal 
)tnowledge« 

It has, moreover, been proved undenia^ 
biy, by my two learned colleagues who 
difcuffed this charge, that this queftion, 
as propounded to the jurors in the cafe of 
C^illcndcr, was a great relaxation of the 
law, in favor of the traverfer. It was 
therefore an indulgence, inftead of an a^ 
•f opprdKon ; and adds one more to the 



numerotti proofs displayed by the ttfp^ 
dent, in this cafe, of a dlfpofition fiUl of 
humanity and kindnefs, towards the part^ 
accufed. 

Under the third charge, which is founds 
ed on the reje^ion of Col. Taylo; 's tes^ 
timony, it has been contended by the 
honorable managers, that the refpopdcoi 
reje^ed this teftimony without knowing 
what it was. But this, {tr^ is an utter 
roiftake. No part of Col. Taylor'a 
teftimony was rejc^cdj^ except what re^ 
la ted to the three queftions fiated by the 
counfel for Callender. From any tbin^ 
that appears we cannot conclude, thai 
any other teftionohy which Co). Taylor 
might have been able to give would hava 
been reje^ed. It was not fuggefted that 
he could give any other^ and th^ waa no. 
queftion about any other. Into the legal 
corrc^efs of rcje^ing thofe queftions, i^ 
is not neceflary for me to enquire. That 
point I moft cheerfully leave to be decidedj^ 
on the very learned and cooclufive arga* 
ments of my two colleagues. But I will 
requeft the indulgence of this hooorablai 
court, while I advert, as briefly as pofli* 
ble, to fome of thofe confideratioos whicli 
Oiew conclufiv^ly to my mind, that admit, 
ting the decifion on this doubtful and dif« 
ficult point of law to have been incorred^ 
i{ could not have proceeded £[oaci impco* 
per intention^ 

And here let me aemark, that the f«. 
(\xmdent could not have been ignorant oC 
Col. Taylor's high flanding and charaAca 
in the ftate of Virginia, of the infloeoce 
attached to his name and his opiniofUg^ 
or the refentment which muft in all pio* 
bability be excited^ by any a6l of oppi«f. 
fion or impropriety, whereof he might ia. 
any degree be confidered as the obje^. 
The refpondent could not be ignorant oC 
the ftate of irritation, which then exifted 
in that part of the onion, on the fabjeffc 
of the fedition law, nor of the extreme 
oftence which muft be given by any conduft 
of the court, having or capable of -receiv. 
ing theiappearance of oppreftion under that 
law. He could not be ignorant that t<^ 
reject Col. Taylor's teftimony, waa ex. 
tremely capable ofrecei ving that appearance^ 
and could hardly fail to aftiime it, in the 
ftate of perfonal and political ic^in|r 
which then «xifttd. He is admittad «qi 
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fUl hanJI tt> be a tDm of fenfe i alid woald 
fl man of fcnfe^ withoot foine ftrong 
knotive^ coQimic deliberately a crime* 
fo likely to blow up a flame of refentment 
«gainft himfel^ and thof« .with whom ha 
Wat cofkie^ed f 

. What ihotivt could th^ refpon^eot 
have* for rejeding, improperly, this 
Iteftixnony ? To fee u re the convidion of 
Callender ? No ; for he was equ^tlly fure 
t>( that^ #ichout the rejedlion^ CoK 
Taylor's teftimony applied to but one 
charge, and there were nineteen others 
undefended-. If iheii he rejeded this 
ieftimony, knowing it to be proper, he 
\Dommicted, without motive or obje^, the 
crime the moll likely to heap odium on 
himfelf> and to brrng difgrace and ruin on 
the party with which he was conscdled. 

Had he been actuated by a Criminal in* 
'tention to oppress Callender, it is far 
snore probable that he would have receiv- 
ed this testimony, believing it to be im- 
proper, than that he would have rejected 
it believing it to be proper. A judge ca 
pable of acting deliberately, under ti^e in-^ 
fiuence of such a design, must be as re- 
'gardless of the law as of his oath. His 
consideriAg the testimony as illegal, ^ould 
not prevent him from receiving it, if re- 
ceiving it c6uM subserve his purpose, better 
than in its rejection^ In this case it would 
have served his purpose better. To re- 
ject gate him no additional hold on Cal- 
lender ; who waiS placed completely in 
his power, by the nineteen imdefended 
charges : but to receive it wolild throw a 
cloak of &imess and humanity over his 
t:oiiduct, under cover of which, he might 
more safely and mote fully glut hi& ven- 
{^eance. The more he had saved appear- 
xnces in this respect, the more safely 
might he have ' indulged his vindictive 
temper afterwards* 

But it is clearly proved, by his request* 
Sng the district attorney to consent to this 
evidence, that he was actuated not by a 
^Hsh t6 exclude it, but by a conscientious 
belief that it was illegal and inadmissible. 
Tbis request may perhaps be represent- 
^d^and I thini: already has been, as a mere 
eloak ; as an artful subterfuge, to escape 
irf^m the indignation which he saw rising; 
But how does this agree with the character 
ef open and high-haiided violence, which 
honorable gentlemen attribute to the 



respondent! How does h agree iriththaf 
incautious openness in his conversation^ 
tiuit indiscreet promptness in his conduct^ 
almost amounting to precipitioa, which 
appear throughout to enter essentially in 
to his character ? And had he b«en thnt 
artificial) thus capable of ]throwing a hypo 
critical cloak of candor over his wicked* 
ness, must he not have perceived that hia 
true policy consisted in receiving the tea* 
timony, witliout regard to its illegality ? 

If there could remain any doubt^ as id 
the correctness of his motives in rejectir |f 
this testimony, it would be removed by 
his offer to submit the question to the 
judges of the supreme court, and to res- 
pite the sentence till their opinion could 
be known : the traverser, in the mfean 
time, remaining at large on b^l. It is 
distinctly stated by Mr. Robertson and 
Mr. William Marshall, that this offer waa 
made, in reference to the decision of this 
point. We have had, indeed, some cavil^ 
ing, about bills of exception in criminal 
'cases% Perhaps the judge may have ex* 
])re3sed himself inaccurately. He may 
hav6 spokeli of a bill of exceptions, in* 
stead of a case stated ; or he may hav# 
been misunderstood by the witnesses, in 
this particular. But it is unquestionably 
proved, tliat in substance he offered to 
submit the question, whether tliis testis 
mony was properly rejected or not, to th« 
revision of all the judges of the supreme 
court ; to let the sentence await the result 
of their deliberations ; and to graUt a new 
trial, if they should tliink the decision 
erroneous. It is well known to every law- 
yer, that although no writ of error or bill 
of exception lies in criminal cases, yet it 
is the usual practice in England as well ?.a 
In America, when any hew and dllRcu t 
point arises in a criminal trial, to state >t 
for the consideration of a superior couit, 
and to respite the judgment Ull the deci-r 
sion of that court can be had. The pointy 
in such Cases, is regularly argued by 
counsel, before tiic superior court ; !• 
whose decision the judgment of the infe- 
f ior court is made to conform* It is also 
known, that a new trial may be granted in 
a criminal case, Virhci c there is a convic« 
tion, though not where there is aA ac-> 
quittah What the respondent offered ia 
this case, might therefore have beeu 
done : and he went further. He o£fere4 
to assist Calender's counsel in doing it 
He offered ta them the ads^tance of hit 
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legal ki^ovrledg6' and ifrxperience, in fra- 
ming the case to be stated on the record) 
{or the consideration of the supreme 
court This appears from the testimony 
of William Marshall. It is not for me to 
decide or to enquire^ why those ofiers, and 
all the btliers made by the respondent in 
■this trial of Callender, were contemptu- 
ously rejected by his counis^l. It is enough 
^r me that the offers were made ; and 
that the conduct of my honorable client 
in mafcing tkem> taken in connection with 
the.othcr dixumstances which have been 
Noticed, proves beyond all possibility of 
doubt, that however erroneous in point of 
law his rejection oi^ colonel Taylor's tes* 
timony may have been, it proceeded from 
his hoiicbt judgment, and not from a cor^ 
rupt intention to oppt^ss 

I ccme now, Mr. President, to notice 
some of the charges enibraced by the 
fourth article : and first the refiisal to 
continue the case of Callender till the next 
term. To prove the correctness of this 
rb&isal, in point of law, I desire no better 
iiuthority than that produced by the ho- 
norable ms^.agers themselves, from 6. 
Bacon's abridgement, new edition, page 
C52. It is there laid down, on the autho- 
rity of Tidds practice 500, 3. Burrows 
1514, and 1 . Black. Rep. 436, that " where 
there is no cause of suspicion, the afHda'^ 
Vit to put off the trial, on account of the 
Absence of a matenal v/itness, is sufficient 
in the common fonn : namely, that the 
person absent is a material witness, witli* 
out whose testimony the defendant can- 
hot safely proceed to trial ; that he has 
endeavored without effect to get him 
Isubpoenacd, but that he is in hopes of pro- 
curing his fiiture attendance. But if there 
be any cause of eusfdcion^ the court 
should be satisfied from circumstances, 
first, that the person absent is a material 
witness ; secondly, that the person ap- 
plying h?-3 not been [guilty of any laches ; 
and tnirdly, that he is in reasonable ex- 
pectation of being able to procure his at- 
tendance at some fature time-" Here it 
appears that even where there is no cause 
of suspicion, tliat is no cause of suspect- 
ing, that the application for a contincvuice 
IS made mei^ely for the purpose of delay, 
still the affidavit must state, that the party 
applying for the continuance, " is in hopes 
of procuring the future attendance of the 
witnc::s.'* The affidavit in Cal!ender*s 
^e is contained in tlie II};Iabit No» 5, 



filed with the answer: I^t it be ticamih* 
ed, and contrasted with vhis authority) 
It will be found to contain no such statt;- 
ment; and is, theretbre, clearly insuffi*' 
cnt, even had tlie case been free fit>m sus- 
picion of affected delay; But is it pos« 
sible for any itian to say, that it was free 
from such suspicion, alter having lici&nl 
the testimony dtlivcr^^d at tliisbai* t Has 
not the leading counsel fbrCaUendcr, who 
filed this afi'idavit, and made the motion 
fop a continuance, impliedly acknowled- 
ged that his sole object was delay ? Hai 
he not acknoT^ledged that he knew Cat- 
lender to be incapable of defence, en any 
other ground than the unconstitutionality 
of the feedition law ; and consei;i:endf 
that he knew .tl^e absent witnesses to be 
tinnece98ary> and was as w».U prepared 
ibr trial >^ithout them, as he could be \rith 
them { since nothing tliat they could 
prove, couM have any effect on that ques^ 
tion ? Has he not expressly declared, that 
one great object which he had in wishing 
for the continuance, Vas to get the trial 
before a different judge \ When this 
is adnutted by the learned gentleman him' 
self to have been the truth, was it very 
unnatural that the respondent should sus' 
pect it ? If he had grounds for suspecdcg 
it, of which he was to judge, the authoiity 
informs us that there ought to have beea 
circumstances stated by the afildavit, 
sufiicient to satisfy him, that the absent 
witnesses were material, and that the 
party applying was in reasonable expecta- 
tion, of being able to procure their at 
tendance at some other time. No such 
expectation is stated in the affidavit, wliich 
was cleai ly insufficient on that ground : 
and a comparison of it with the indict* 
ment plainly shews, that the absent wit- 
nesses were not material. 

The learned managers are therefor* 
entitled to our thanks^ for fiimishing ni 
with an authority which conclusively es- 
tablishes our case. 
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But anmitting the respondent to baTt 
decided incoiTectly, in refusJhg tlie conti^.' 
nuance, where is the evidence of impro- 
per intention ? If it was an honest ciTor 
in judgment, he is free from biame.-^ 
And how can we doubt the uprightness of  
his intentions, when we recollect, that al- 1 
though he considered himself unauthori- 
sed to gmnt a continuance till the next 
term, because it was not a matter of mere 
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b ills opinioa fhewn, he yet offtitd a pofU 
jpoBcment for iis weekly which it was io 
lit power to grant witbcot legal caufe f 
This ofier to poftponc for fix weekt^ which 
ihraWt fo ftrqng a light, of iipfighc inten. 
tiM and humane indulgence, on the whole 
•oodod of the refpondenti has been fot*. 
gotten by Mri Hay ; bat fortunately' for 
lit it it diftindtly remembered by three or 
foafiinoft refpedla^le witnelTef ; and efpe. 
tially by Mr. Edmoiid Lee aftd Mr* Wii* 



oin iifktvut perfooty «cdbrdtn|; to th^ ♦«» 
riotts ftatet of mimi in which, they wert 
heard. Mr. Hay wa» fo highly, irritated^ 
9M to conftrue a boy in.to an affronts 
There had been much mirth at his ,ex« 
pence, in ^hich, CoL Taylor tells os^ 
he did not at all partake ; and he thought 
thofe expreflions ru^e and contemptuous, 
IV* CoU Taylor, who, though perhaps not 
incliacd .to view the refpond^nt's condu^^; 
with very favorable eyes* had . not the 
fajoie caafes of irriutioo with Mr. iiayt  



liam MarHiall. There can be no doubt of. and was far mote cool^ they ap^^ared ia 
die fad. It is ev^n manifieft that three or thejefl exceptionablie lighCi of *'impera-. 

tivfi farcaftic and ^vitty.'* Mr. Gooch. 



bur months would hare been allowed^ had 
Ibey been aOced for. To givie fix weeks 
would have made it neceifary for the judge 
to return hom<^ in order to hc^d the court 
tB Delaware i iitKi when he had returned, 
it would have been more agreeable add con. 
teniieot to reoaain fome time at home, than 
to ksttry ioimediately back to Richmofid, 
IB order to hold the court at theiofKl of iix 



may be confidered ptihaps as favorably, 
iatdined toward) xhe ref|>ondent, but hat 
tfiewn no difpofitioA to extenuate his con* 
do^, and he :regar4ied.thefeexpre(&ons, at 
mere efforts on the part of the refpotident^ 
to (hew bis wit; Wit^ 1 allow, haa 
noting, to da on the bench. If a judge 
(hould i^appen to po^efs it; attempts to 



Weeki; How is .this humane and accom*. difplay it io the difchai^e of 'his official 
w^j..! iT-- .^ „A _. ..^ duties,, ifrould perhaps be nnbecdming; or 

(Even improper ; but tertainly ndt crimf- 
hal; To Mr., Baifett^ who appeal rs ro be . 
of a warmer r^itlpeumenr, and whofe feel- « 
logs feemto kan towards the rrfpondent^ 
thofe expreflions appeared to be ^rm with- 
o^i being imperatiyc,.'and facetious but - 



iBodating offer to poftponc, at a great in^^ 
•onrenience to- himfelf^ Co.. be r^onciled 
With a corrupt difpofition to oppvifa Callen. 
der ? And why Ihouid the reTponiteit refufe 
te contSnde the cafe till the next term^ 
.which would have-expofed him to no in^' 
fohveniencd or ttooblc^' and yet offer .ta 



poQ^pone'it for fix.wecks, attheexpeliceoF nof farcailic. And 'is crindiQallty to be 
» «ew journey to Ktchmond^? It cooid. inferred froiUads, which thus receive 
havebeen for no other reaf on, than a belief their hue, not from any thing {n them- 



thzc he If as ^ obliged by the law to refufo 
the continuance, and a defire to indulge 
tie travierfer and hi'scounfel^ aifaras the 
talei of law would permit; 

'. ' .  . r . • 

Hf re again, T forbear to enqfoire into 
the ftiotives f^ Calleader't counfel, for re« 
&6ag this itidolgence, by which .they 
wobld have completely obtained all the lc« 
^ gal and proper obje^s oJF a continuancc^^i^ 
with their motives we have nothing to do# 
^ is into the motives of the jodge alone 
tbat we are bound to enqnire ; and of the 
parity of them this offer fe indulgent 
and humane, and fo onaccouattbly reje^ 
id, leaves no doubt« i i ^ . 

As to the rade iieufaaji aad.contempttt. 
e^ expreffion.a, which are charged under 
the fourth article, and have been detailed 
' \^ one, of the witntffes for the profeco* 
tioa, it IS ma^rial to remark, how dif- 
ifpeflc eft imprefioi^.lhtie e^tpcaJfiofM iQade 
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feiv^s percept ible>td. this, honorable courr, ' 
bar from the charadi^rs* the feeitogs and 
modes o£ thinking ^ thofe who relate 
them? Iffo, then iniiocence and gnill 
mud depend not oh thccofidod of thcr ac- ' 
cefbd, but on the temper and difcemment 
of the witneffes. The chief juftice of the . 
Unilted Statist who was prefent during all - 
thofe tranfa Aions, faw nothing ^ improper 
or undfual in the condoA of judge Chafe. 
Theie expreflions, which fo forcibly ftruck . 
the heated and angry mind 'of Mr. Hay, 
€6tivtyed no idea of impropriety ta the mind . 
of the chief juftice ; a gentleman as re^nark- 
able for the. delicacy of his manners, as 
for quick- xiifcernment and found under. 
Handing. Mr. Kdiuund Randolph was 
in court daring a great part of Caliender'a . 
trial, and he pcFceivcd in the condu^ of • 
thecolirt, nothing rude unn/i^alor indica« 
tive of anifpofiiton tq.oppfele. I appeal * 
to. all who have the plesfure of knowing * 
that gentlem&n^ ivhetlier 6^db.«oadii^- 
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bit attention. So rcaiafksble Kimrelf for 
iirlMnity of manntn» and eorrtcine^s of 
pcrfonal deportroenty he moft hare bfceii 
fliocked by fo gUring a departure, from 
tbetn, in a judge, fcated i«n the bench; 
1 hat lively and inftinOive fenfc of pro- 
|>ricty, which forms the bafii of 'Cfined 
good breedings would have made him 
ieelingly alive Co fuch a departorfi in fuch 
a'place^ from that liae of condu^i which 
dccoruih no left than doty prefcribci to a 
jedge. On thofe finely attqhcd nervea, 
which render him the delight of every fo- 
cial circle Urhere h^ ^ppeari, expreifioDi 
tude and confemptuooa would have grated 
moft harihly, anid would have made ao^ 
Iroprcffion not ^o b^ forgotten. Yet Mr. 
Randolph retttmbcrs no fuch etpreffioni; 

'And we find ho Itfi differencts betweeii 
the ^different witnc(Ie.s re* peeing the fpe* 
<ific lermi of thcfe expreffioni; than 
lefpediing their general cea raster. Of 
this obe inftance may fuffice. Mr* Hay 
haa -fiatcd that the refpondent interrupted 
Mr. Wirt| and rudely and prerexnptorily 
brdered him. tcfir dawiu The cxprefllotii 
which ihii witnefa ilttributai to the re« 
fpondentjon thta dccafion; afei ^'firdowri 
£r ;" than which, the Janguage furniihea 
boiie more harih or indecorous, fiot froid 
the tcfiiiiuiny cf Mr. Robertfony.a difin* 
terefled fpedator, who took down In 
fliott.hand ail that pafled at the trial, it 
appears' that the exprrifioba addrefled to 
-I4r« Win were^ <* pteafe fir to be feat, 
ed." And Mr«G6och| who attended 
the trial for the cxprefs pnrpofe of ob. 
ferving all that psifed, fiates that ihe 
refpondent, being about to deliver an opii 
nion while Mr; Wirt was up, faid'tothat 
gentlediah, *< ^tift, fir to take yobr feat." 
Thus it is char pailion dillorts every obje^ 
ko the view, magnifies mole- hills in d 
mooii tains j and converts the moft com^ 
|>laifant.phrafel into *^rude unufual and 
iDontempcuoos exprtffions !" To the heat- 
ed imagination of Mr Hay, the expref. 
fions which he baa detailed no doubt ap. 
{MHrtd in that light i but this honorable 
toort will be guided^ oo: by the exagge* 
tated aod di( orted views prefented to his 
irritated mind, .but by the teftimony of 
thofe calm aod difpafitonate fpedlators, 
who were able to view thefabje^i through 
iMauffitovdod nediyow 



Let M MW» Mr; ?ri#deiifi t»4 m 

bulged in one or two remsrrka, rdpe^inf 

the. interruptiotia of coucifel, which iaim 

oneof^he charges under this article* Mn 

William Marihall has told us that he re. 

members I cafe, in whirb^coDnfel were 

more frequently interrupted ry jodge li«. 

delli than they were on this occaf^on bf 

the refpondent; W e all know che charac^. 

'\er of that eminent and excellent judges 

whbfe juft eulogium the honorable maoa* 

gers have pronounced at this bar, and 

whofe example they have 'Tet op as a 

ftandard, whereby to tneafure the eondud 

of the refpondent. Will they not in thti 

inftance confent to be judged by t^etr own 

rule ? W4il they tliii infift on cond'etnii* 

ing in the refpondent^ that which hiia beeai 

pracUfed id a greyer extent b/ jodgd 

Ir^elU 

*  

dot we know iht eaufe which prodveel 

the greater part of thefe iutefruptioesi 

ajul which rendered them proper and ne^ 

cefifj ty ; Mr. * Batfett has informed os^ that 

Caliender's couniel appeared to reft their 

tafe, wholly 9 on ihe unconfticurionaiiiy of 

ihe feditioft law ; that they wifticd- 1» 

Argue thia point before the* jury, and. had 

&xtttie& themfelves. witk the hc^ oiF fuc^ 

cefs ; that after the court bad fortnailf 

decli red thia attempt ttr be improper ^ and 

that the jury eould not take cognimce 

bf the qt3eftion« they continually r rarwed 

the attempt, and as ofteti as they did M- 

were ftopt by the court. Thia fiatciBeeC 

Is fupponad b^ Mr* Gooch and C&looef 

Gamble. And will any man fay that nt^ 

der fuch tircuroflances, it was not proper 

to interrupt 4 !ie counfel I Will any maa 

fay, that counfel i>ught to be fufier d td- 

ty to the face of the c^urtV suthotllyi 

knd to'fet at bought its otdeta asd <l6l 

Thefe intemrpcions, moreover, at tU 
chief Judice haa ioforraed us, were made 
in the ordinary manner of the jnd^e, and 
were not mtve frei|uent^ than was ofcal 
with hire in c v^ cafca. Therefore they 
afilbrd no proof of an upprefiive difpofitioa 
towards Cattcoder, or of an Improper dif« 
poficion towards any perfon. They a& 
ford proofs 6f that protnptnWV, fometimei 
bordering on precipitation, which ia welt 
' known Co make part of his chara6ler. • It 
ssin pioofi by ihe-ieAiaoiqr of Mr» Pn^ 
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#ltiNe» wba fait toUf praftifed i« ctertt 
irl|ere ihe reTppodtrot piefided, that he m 
XDuchin theliabu of iotefra|iting coiinfcl* 
fteo thofe to nhom he it known to be 
inoft ftroogty attached ; that in hit iq er. 
suptioni there it no difcriminationt be- 
•drren hi^ friend t and thofe who are nor (o ; 
and that if counfel when thut interrupted 
keep their temper, and eootly and rrfpe^. 
tiiUy in^ft on their right to be he»rd, 
tbey never f^il to obtain a heatings and 
fcequently fucr^ed in removing ioipre fliontj^ 
Vhich the judge bad too haftilf taken up 
•t?ainft their caufe* If here be w«:..knirs« 
ihere it magnanimity which atronet for 
|t: and if in thit cafe Mr. Hay, initcad 
#f contexziptttoufly leaving the cc|urt| 
when he thooght hiiprdf improperly ir- 
lerr* pted, had maintained hit ground 
with firmnffi, *bat with that refpedtul 
aianner aifo which wat due to (he age and 
Sation of the judge, and ' which would 
^ave been highly becom'ng in himfelf, 
there itpodoubf that he would have ob^ 
fatned, at full a b<aring at ht cQuid havt 
^dircd. » X 7 

On the *'tcideeent {blicitude'* charged 
^ tbit article to have been manifejlled by 

];he re(pondent| for the con virion of CaL 
ender, I will remark, that if itv^xiftence 
had been proved, ftiti it broke oat into 
flO'Ov^rt a^ of oppreffion or injafticct aiMl 
therefore is not the objt A of puniihment, 
•r of jodtcial cognizanciip. intentions,' 
^lefa iceompanied bj a^t» fo)icitud<»t 
and wiihev, un|eft cabled into eflfe^, arc 
^Bencet unknown to bur criminal code, 
mnd incontinent mith the priociplet of 9iir 
^pooftitnttor.. ^ 

The fifth and fixtfa chargeti irtative to 
fbe operation of the Virginia lawa on ^l^e 
cafe of Caiiender» and their fujjpoied vto. 
lation by the refpondent, have beeii fo 
9kAy and cleanly reliited» by my two leari^* 
fd colkaguea who immediately precede^ 
BM» that nothing reipaint to be faid on 
thofe points. I will merely remark, that 
Jhad aM error been committed, in award* 
fng a capiat againft Callender on the pie* 
ftatoDeot, and making it rernm^bU to the 
{goact then iitting, it would have been 
|he error of the di^ridl attorney and the 
ideric, tor - which the refpondent could 
llave been iil no manner anfwrrable* It 

1^ m f ndq(|ct ]fj tb$ tfftiJmNijr tif tb^ 



clerk bimfeH; Uf. WUKam MflrihtHi; 
that when the prefentment againft Cak. 
lender waa returned into court, the ref- 
poodcQt, (hen fitting alone, aiked Mr. 
Ncifont the diftri^i attorney » what waicba 
'proper proceft in fuch a cafe ; whoanfwer. 
ed, a capiat ; and that the -capiat which 
actually iifueJ, wat immediate))' ^drawi^ 
up at the bari by the clerk, wat infpe'tted 
by Mr. Kelfoni and wat then ordered b)r 
thejuiige* fn a cafe of thit nature, rt* 
la ting to the loiaU Uwt a d pr^Aice of 
the ftate, the refpondent, being then una(^ 
iil^ea by the diftri^^ i^^g^f could apply to 
no better guide than the clerk and thf 
diftrid attomey» both a c that time prac« 
titionert in the ftate count ; and bad thej 
led him intQ an error, whj. h they certain* 
lydid not, it would be the height of abr 
furdity at well at of injuilice, to impuif 
^t to hiin u an offence. 

I have now, Mr. Prefident, concluded 
my remarks on thofe char|^et, which ariHk 
out of the' ti;jal of Callendcr.-Tr 

(Mr. Harper wat proceeding to' th« 
tjexi article, when, it bring three o'clock', 
a motion wat made'to adjourn til the next 
day. When the qtteftion wat about to b^ 
taken, Mr. Harper obfervrd to the court, 
that ahhofgh aq adjournment would be 4 
perfonal convenience and gratification t9 
him, yet i hit wiihes could be at all con. 
fulted, he would arefer to conclucie hit 
argument on that day ; that th.* time had 
become very (hort, wbich afforded fomc 
ground to apprehend, th»t a p ((ponemrr|t 
of t^e de ilion till next feiTion mi ht be 
thought necefTary : and that it wasj^ 
therefore, extremely defirablc, and very 
tnuch defired by hit client and himfelf^ 
to clofe the argutpent at foon as polEble. 

An adjournment for half an hour 'wa$ 
then moved and carried.) 

Vfhen the ^oort met again, Mr. Raiu 
dolph ftated t jat with the cohfent of the 
rrfpondent't coanfel, he wi(hed to examine 
Mr. Hogh Holmety a witneft who had bees 
fummoned and attended, tocorrobor-ite the- 
teitimony of Mr. Heath.-. Mr. Harper, oa 
the part of the eouiir^^l, gave hit co^ifent, 
bur an objection was miade by a mt'mber of 
the court 2 on the groundt it it prefained 
tbat after the evid<rAce wat ci'> ed, and 
the j^rgttgieftia conaaMOQtd^ «i| new ^fti,t 
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IsoBf ceaM legditrlf be nceeiTed ; not 

even by confent. On the queftion being 
> ^aken, there appeared a majority for 
receiving the Ceftimony. And Mr. 
Uolmef was accordingly {worn. 

Hifgb Holmes snvorn, 

Afr. Randolph — Wc wifh to know 
frhecher John Heath, iq.the Spring of 
z 800, mentioned to you at Richmond, a 
converfarion which he had heard between 
judge Chafe and the late Marfhal of Vir. 
ginia, concerning the jury that were to 
try Callender ? 

Mr, Holmes. — I wat in Richn^ond in 
May, ]8oo> while the circuit court wai 
iitcing. It was commenced on a Wednef. 
day, and I left Richmond the Sunday fol- 
lowing. During that time Mr. Heath 
informed me, that he had gohe to judgfc 
Chafe's chambers on buHneiiB, and while 
there Mr. Randolph, the mar(ha], cam^ 
in wirh a paper in h^s hand, and tha( 
judge Chafe alked him what it contained 
^— that the reply was that it was ^he pan- 
Ael of the jui^ to try Callender. Judg^ 
phafe aiked him whether there was a cer. 
tain defcriptioq of people on it, and if (here 
were, to ftrike them off, • • - 

^esttosf, — Are yoo certain that this 
convcrfation was related to yon,* daring 
the the time you have 'mentioned ? i- 

Attitver. — The iropreflions on my mind 
•re that it was ; it mufl have been, if re- 
lated in May, because I am certain that 
I left Richmond on the Sunday after the 
commencement of the circuit court.' It 
might have beep told me the September 
following, when I attended the chancery 
court, where Mr. Heath, judge Brooke, 
General Minor and myfelf pra^ifed. { 
fhink judge Brooke and General Minor 
were prefent when Mr. Heath related thp 
converfition. t 

Q^ You were not prefent at the trial of 
Callender? * > 

A. I was not. I left Richmond on 
a Sunday, and Callender was tried on the 
Tucfday week following. ' • ■" 

Slutsttofts hj Mr. Nlcholsw. 

Are you certain chat you left Rich. 
«iDnd on the Sunday after the coameftce^ 
fltnt tf tl|c cii€iit c^Krt I • - 



A. Ian. I wu obligtd tolearatliai^ 
in otder to attend the court at Wincfae€e^« 
and I am certain that I arrived at coart.' 

Q. When does the coart at Wincbefttf 

A. The Monday before the firft Tael^ 
day in every month* 

(^ Do yoo recoiled whether thtt 
court was held the firft or fecocid Monday 
in the month } 

A. It is impoflible that it cou]d hart 
been the fecond Monday. I( uiud either 
have been the firft Mooday'in ]vLS^,.Qf 
the laft Monday in May. 

Hugh Holmes t crost ^examlwei hjt Mr^ 
Mr. Uarfer. 

Q^ I)o you recoiled on what day Mr. 
Heach related this converfation to yoa I 

A. i da not. 

Q^^ What time pf the ^zj was it \ 

^. I am not certain, but txkj impreC 
(ions are that it was in the evenings 

I  

J^f^r. Harper^ — This teftimony of Mr* 
Holmes, Mr.* Prefident, completet the 
overthrow of John Heath, whom it was 
adduced to fvpport. It adds the laft 
xlench to the nai^ by wl)ich bis teftimony 
\% iixtd on high. This honorable court 
^ill recoiled that John Heath declared, 
that at fepn as the converfation betweea 
judge Chafjp and the marihall, khoot 
^riking tho(e</ creatures called' demo, 
crats" from thf jury {ummoned to try 
^§l(ender, took place, which was in the 
morning before the court met, he went 
immediately on the hill, and related that 
<;paver(at«on to Hugh vHoknes, This, 
confequently, muft have happened beloie 
Mr.Holmes left Richmond. He tells us that 
he left Richmofui on Sunday -which was the 
a5th of May. Wc know from the record 
evidence in the caufe, as well as from the 
teftimony of Mr. William Marfhall and 
feme other witneftts, that Callender was 
not brought to Richmond until the 27 th 
of May. And it is well known that by 
the pradice of Virginia, a jury ia oevet 
fummoned to try an offender, till he is 
before the court, and puu himfclf ap^ 
on trial. Confequently, at the tiflsa 
when John Heath informed Mr. Holmes^ 
that kt hast ftfo the aiarflial piaCaiu jm * 
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]|3m nfpMdtnti tht ptnotl of jorort fam. 

IDOned for the trial of Callendef, and had 

haad the refpoodcht tell the marfhaiy to 

Arike off* all the *' creatures called demo- 

•ntt,'* it ii perfedlf certain that no ja. 

iy had been fummoned ; that the marihal 

liad not taken Calleoder ; that it was per- 

feAly ancertain whether he would be 

tal^Cft ; and that no fueh circumllance at 

H^ath' related to Mr. Holmes, coald pof. 

ibiy haVe^ taken place. For this flat 

tontradiAton of their witnefs, we are in. 

debced to th^ honorable managers, and wt 

tcndci'theirt oor thanks. ' They have far. 

mflied os; by th^ teftimony of the fame 

tefpedable. witnefs^ with another contra: 

li^ion of minor importance', but not an* 

fl^erriog of notice. • Heath' fays that he 

made this communication to Mr. Holmel 

fothfc ffloroing.' Mr^ Holmes ftates, as 

bis ftroDg belief, that it was made in th^ 

^▼enin^. So much for the ' teftimony of 

Mr. John Heath ; Which I leav'e, with: 

•at forther remark, where it has beeA 

{laced by Mr. David Mead' Randolph, 
Ir. William MaHhall, and Mr. Holmes ; 
tod proceed io confider the tranfadlions at 
Ifew.Caftle in Delaware, which foraii the 
tutjet of the'feventh charge. ' ' ^ 

. Ahd ber^ three queftiona prefent theo|» 
4clrc8 for examination. What waa the 
refpondent'a condu^ on that occaiioni 
How far was that condodl conformable to 
duty and propriety ? What were tbt ma» 
tives from whicti it proceeded ? — On aU 
the previona articles, the fam^ dsvifion of 
fht matter prefented itfelf to the mind ; 
Jbut the two firft grounds, were fi)lly oc* 
f apicd by my learned colleagues. What 
rcjpaioed for me, belonged almoft entire^ 
ly to the third diyifion. Here, and oi) 
the eighth charge^ being deprived of 
their able afiiftancc, it is incumbent on 
me to confider the fubjed^, ander e^eb of 
fhefe three points of view* 

As to the condudl of the lefpondent, he 
aSmits in fa^ance that he did, on ' the 
irft day of thwourt, decline todifcharge 
^ grand jury, on their requeft ; did 
fate to them fomc information which he 
had received, refpedling a feditious printer 
in the town of ' Wilmington, who was 
' faid to be in the habit of violating the aA 
^ coDgrefa called the fedition law ; and 
4^d inform them that it was their duty to 
^tujiHra iBt« th^t iSfir. i^ aMb adaiita 



that he requaRad the dtftrtft attorney t4r 
affift them with his advice, in making 
this enquiry. But he denies that he did 
otter thofe expreffions, relative to a fedi^ 
tious temper In the ftata of Delaware, 6t 
any part cNf it, with which he ia charged. 

Thaf he uttered thofe expreflions if 
fworh by Mr. George Read, the dif* 
trid atromey of Delaware, and Mr. Lee, 
one of the grand jurors. Four witncii^s 
on the contrary, equally refpc^able and 
equally intelligent with Mr. Read an4 
Mr. Lee, have depofed that they were 
prefenr, that thry attended particularly 
to what paired, and that they heard no 
fuch exprefTions. Fir ft judge Bedford, 
who fat by the fide of the refpondcnt at 
that time, who muft have heard all 
that was faid, and who appears to have 
Remarked particularly what tbp refpondenc 
faid, on the fubje^ of feditious publico. 
tions : for he aiterwards told him, that 
lie had ufed expreffions which would give 
offence. Yet judge Bedford did not hear 
any fuch expreflions, as are dated by Mr. 
Reed and Mr. Lee. Next Mr. Vandyke, 
the attorney general of tbe ftate of Dela* 
ware ; a gentleman of high chara^er, 
whofe manner of delivering his teOimony, 
proves him to be very capable of accurate 
pbfervation. He attended in court at 
this time, and was attentive to the pro« 
ceedings ; but he heard nothing of thefc 
Remarkable axpreffions. Then Mr. Ha. 
mihon, who attended the court ai an af- 
fiftant to his father the nurihal, fat near 
the judges, liftened to the oonverfatioa 
between the refpondcnt and the jury, but 
heard nothing oif thefe remarkable exprcf* 
Cons. And fourthly Mt* Hall, who 
wat in conrt during the whole time, paid 
particular attention to what piiiled, but 
heard nothing of this feditious temper ia 
the ftate of Delaware, and particularly in 
tb4 county of New.Caftle, and more ef- 
pecially in the town of Wilmington. Oa 
Mr. Moore fo much ftrefs cannot be laid, 
ai oo the 'former witnefles, ' becaufe he 
was not patticularly attentive to what 
paded on the firft day. Leaving him, how. 
ever, out of the cafe, we have four wit- 
neffes againft two ; and thofe four witneC. 
fcs were fo fituatcd, that they muft have 
heard thofe expreHions had they been ut. 
tered, and muft ha^c remarked them.— 
Judge Bedford did remark eicpreffioaB f^^ 
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ItA ftr<Hig| wliich he ifat apprclimfirt 

inieht give offence. Ii'itpofiible thcD to 
believe that thofe very, oflfeiifive expref. 
iicBf> had they fallen from the refpoodent^ 
could hate efcaped 4>it notice ? 

But there h another piece of evidence^ 
Kill fironger than the teflknony of thefe 
^itneflef. We know that within a day 
er two after thefe tranfad^ions tookplacci 
tn account of them was publilhcd by the 
erinter, aqd in the Gazette^ which had 
been the objcft of the rcfpondent's ani- 
inadverfioQ* This publication ia in'eyi« 
dence before the court. It is fufficiently 
exaggerated, but it*makes no mention of 
thefe remarkable and offenfive eXpre^ons* 
This printer, it it very evident, was ex, 
tremely well difpofed, torcprercnt therc- 
fpondcnt*8 conduA in the moft unfavor^* 
ble light, that trxuli would juftify. He no 
doubt received his information of what 
paffed, from perfons who felt the fame dif*. 
poiitioi^«' Thofe prrfons muft hdve heard 
thefe expreifious had they been ottered, 
■loft have been ftruck by them, and fcre-' 
I7 would not have fuppreffcd them. ' - ^ ' 

Wheo'thif roafs of evidence ftands Qp# 

Iofed to Mr. Reed and Mr. Lee, can we 
efitate to pronounce that they have ftate4 
what never topk place ? I am far fron^ 
intending p ch;trge them with inten*ional 
departure from trutd. No doubt the)/! 
vnderftood in this manner fomething thit 
was faid. But it is plain that there muft 
be amiftake fome where. ' Their teftimony 
•annot be reconciled with that of the four 
witneffes for the refpondent ; oj pf the 
printer, which, under the circumftances of 
this cafe, ia Wronger than all the reft : and 
it ii much more probable that t^o men 
liottld be miftaken than four; and that 
all the ftx (hould be miftaken. than that 
this printer (hould have been uninformed 
•fi or (hould have omitted to notice, 
thofe expredions, if they had b^n ufed 
I by the refpondent* 

Thefe expreiliont indeed xontaio no- 
thing criminal. To ufe them woslct 
aot have been an impeachable oftence: 
but it would have been an a^t of great 
indecorum and impropriety. It was the 
duty of the juJge ti charge tTie grand 
jury, and to point their attention to any 
ipeciftc offences againft the laws of the 
' Stateii whigb kid coio^ vi)bii\ 
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hit knowledge oc b^matioQ 1 but Iji 
fer indifcriminate abofe againft a wboif 
ftate or county, to charge the ft* pie ^ 
It generally with a fedttious temper^ 
would have been equally extra-judicial 
and onbecomiog. , This confidcration, wa 
hope, will be admitted as an apologyy 
for occupying fo much time in the rek a^ 
tton of a charge, which in every orhea 
point of view is inanifeftly frivolous and 
futile. We wifti to refcur the conduA^ 
our honorable client, from the imputation 
of impropriety as well as of guilt. 

It m<jy perhaps be replied, that we tdf^ 
00 merely negative teftimony, to dtfprova 
thefe exprtiU'jns, while pofit^ve rtftimony 
is adduced to prove them. But whetbec 
ttftimony ought to he regarded a>« pofitivf 
or merely negative, depends on^ibe fiiua* 
tion of the witticdcs, and the circumftsncct 
o( the caic* ^ \^hen a man fweata that ha 
did not fee ^ tranfa^tion^ which might 
well have tak^ place without hia Creinf 
it, his teftimony is qierely negative^ an4 
Qan have no weight againft tbsit of a wit* 
pefs, Whofwea^s that he did fee the traof* 
adtion. But wlien 41 14 o,( fuch a naturf 
that it could not poftibly, or within tbft 
bounds of teafonable. probability, ha%c uk^ 
^n placCj^ without being feen b)^ the peHbi| 
who^fweiars that be did not fee it, the t^* 
tioiony of foch perfon then affumes tb^ 
eharader, and poffefles the weightj^ of pofi« 
tive teftimony. It is the fame as tf h^ 
had fworn pofitively, that do fdcfa tranf^* 
a^ion did taKe place. If, fox tnlUncei^" 
a witnefs were to fwear, that he fav a 
man ftandin^ with his hat on, dariog t^ 
whole of this trial, in the open ip<ce 04 
the floor between the prefident aod; acie an4 
every other perfon pr fent were to fv^ear*' 
as they no doubt would, that ilfcy ha^ 
feen ho fuch perfon : furely no man in hit 
fenfes would put this on the footing 0^ mera 
negative teftiinony, and contend chat cha 
fiHl 1^**''^^* M^3* to ^ believed agaiod alt. 
the others I And where is the difterauca 
betwe,^n the two caffs ? Ic.conftfts, 1 alu 
fwer* folely in the numbel^of witnefies a 
for it' is as impoftible that thoie eaprc*ffiadb 
fliould have been ottered by the refpood^ 
ent, without biri^ heard by judge BcfordA 
Mr. Vandyke, Mr. Hamilton, and tba 
perfons wh(fgave information to the print* 
er, as (hat a man Ibould ftand for an hoa| 
with his hat on, in the middle of thia ^^^^ 
Witbqpt beiagobftfTed bj thfa^K&aQI^ 
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wiifi, tlrercfetei Wirrtnted in laying 

mtt cxpreffif^ns oat of the cafe ; and then 

kb what does it amount f There was a lavr 

igif the Unttied Statek,^ for ihe puniftiment 

bf feditlout libeh» which the refpondent, 

ik judge of the circuit court for Delawirei 

irnt bound to enforce in that diftrtf!. On 

Ifia wiy to the cot^rt he receives informa. 

CioRf that certain habitual violations of 

lbs* Uw are committed^ within the diftridh 

This information is gi«^eh to him, as ap;. 

years from the te Aim any of Mr. Hall, bjr 

« juftice of the peace for that diftridj nrhofe- 

duty ft was to attend to fuch offencesj and 

to take all JegaJ fteps for bringing the oU 

finders to justice* The information, de« 

^ved from this official and authentic fource, 

Ih^ refpondcnt communicates to the grand 

jury ; obfervingto them that it.was their 

Ubty to enquire into the matter, and that 

tl^ey muft remain in fefiion one day morcj 

lor that porpofc. He g/es further. He 

itquefts^ or"^ if the honorable inanagers 

iiill have it Co, he order ^ the diftridt it- 

itomey to a^ft tliem with his advice in 

Biaking this enquiry ; an^ direct a file of 

the newfpapcirs; fuppofed to contain thefe 

libeDoas publications, to be procured and 

laid beiPore them. This il the ^^ htad and 

front of his offending." And will tte hon:' 

iotable managers be pli^fed to t>oint out 

tfte role or principle of law^ that was vi« 

•latcd by thcfc ?di ? Will they be fogood 

il to inform us, whether it was not the du. 

ty of the grand jury, to chqliiiC cottccroing 

(Bonces within the diilridt, and of the 

jtodge to give ih charge to them, all fucB 

ounce's as had'com'e to his knowledge ? — 

Sbppofe that indead of a breach of the fedi. 

tion Uw^ a "piracy hsd taken place on the 

Ugh Teas, and nformation had been given 

to the judge, that the pirates were lurking 

■^ifl the diftridl of Delaware, ifrould it not 

kare been his ddty ;o flate this information 

10 th« grand jury, and to dired them to 

itiquire concerning the offcntre ? And la- 

(kill call on the honobble gentlemen, as I 

htd oceafioo to do In a former part of the 

Mfe, to inforoa its by what authority aiid 

^ar criterion^ a jndge is to diflinguifh ' 

fo^e ofleocea from others, to profecute 

ism^ and let otheirs, ^s fair as depends on 

whii efcape with impunity^ 

The hohoraMe gentleman who opened 
Ibexafe DO th^ part of the profecutioh, ad. 
iHStcsl diftia^7# la hit opening fpccclii 



that a jo^gc iBay properly be xcafous a»4 
aftive, in the execution of the criminal 
law generally ; and ha bellowed vtry high, 
and probably very jufb, encomiums on « 
judge of Virginia, whom he represent* aa' 
thus zealous and a^ive. But it is zeal 
and a^svity in ^he execution of this parti- 
cular law, thit he imputet at a crime t^ 
the refpondent* i 

But if this zeal atid adivity Id the re« 
rpondenr, be not confined to this particu- 
lar law, pf which there Is not the leafl 
proof or pretence ; how, 1 afk, can it b« 
an offence, according to the principle of 
the honorable gentleman ? Surely cacii 
pjirticular law is a part of the whole bodf 
of law. How, will the honorable gentle- 
man be pleafed to inform us, is it pofli^ 
ble to be zealous' and a^ive as to th« 
whole, without being foas to each of th« 
paru ? Will he inform us how the lawa 
can be executed except by parts ; and whe^ 
ther it ever did or could happen, that thcf 
Wci^all violated at once. 

Therfc is, however, a rhorc feriout ob- 
je^ioh to this principle, which, if ic b# 
corrbdV, goes to invcft the judiciary with' 
a power in£nitely more formidable and a* 
larming, than has ever yet been contended' 
for, in this, or, al far as I koow^ in anf 
country. 

In Urhat part of bur conftitution, or of 
bur fy^tm of jurirprudence, have the ho* 
horable gentlemen found this difpeniin^ 
power of the judges, over a part of tht 
laws ? Was not the feditton ad), while ic 
continued ih force, a law, of the land ?-« 
Were the courts of juftice to nc<;!edl iit 
lexecution, becaufe it had been dppofed by 
a political party in the IcgiHaCure, or war 
difagref able to a portion of the people ?— > 
Are the honorable gentlemen i^ilHng to be 
tried by this their principle ? Let them^ 
before they anfwfcr in the affisinative; ex« 
amine how far it Will carry them. We 
now have circuit courts, and alfociate' 
judges to bold them. We nbw'ha^e, and 
probably always (ball have, pa^i^in con* 
grefs and in the country. It is very paf- 
fible th^t laws may be palTcid, whiqh wiU 
be highly difagreeable to ^e of thofe par- 
ties. Are gentlemen prepared to fay, chat 
the judges may difpenfe with the executio*. 
of aU laws, ^hich ihcf ftippcfe to ba ef 
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^h defctiptioK ? If gentleaiefi find this 
principle iDtolerable and abfurdy when ap- 
plied to laws paflcd by themfelvest will 
tiicy ilill infid on iti application to fach^ 
at were heretofore palled againft their o- 
Ipinion ? Or will they contend that the 
qucilion, whether a jserfon (hall be pani^- 
•d for the violation of a' law^ (ball depend 
on the popularity ot unpopolarity of the 
lawy in the particular diftridt where the of. 
fence is committed ? Is a jodge, appointed 
to hold a crixiioal courts to enquire from 
the people of the diftridy or from popular 
lieadersf what laws he (hall execut^ ? Qught 
he to take his information on this fubjedl 
from political parties^ inftead of the (tatutb 
book ? Would this be living under equal 
laws, equally impartially and fteadily ad- 
ininiilered ? And do not fuch laws (o ad^ 
qiinif^ered| cohiHituce the very eflencc tnd 
4efibition of free government i 

On principle thep, even the principle 
ia'dmitted by the honorable gentleman him* 
felf, who opened the profecution^ the coii. 
dud of the refpondent^ indireding the at. 
teotion of the grand jury to this offence, 
13 flriAly juftifiable. But it does not reft 
•n principle alonci It is ftrongly (upport- 
«d by precedent, both in England and this 
iountry. In the Lawyers' Magazine, an 
i(uthentic collediion of legal proceedings 
and adjudications, vol. 3, pag^ 333, ive 
|ind' a charge delivered to a grand jury by 
Chief Baron Penyn^ in which he calls their 
attention to certain particular ofTences.^— 
In page 384, of the fame book, we find 
Lord Loughborough calling the attention 
qf a grand jury, to particular odeoces* Ih 
the fifth vol. of the fame work, page 199, 
there appears a charge of Judge Aihhurfti 
in which he dire^s the attention of the 
rrand jury to certain feditious printers.—- 
And in the report of Hardy'i trial, we fee 
the celebrated judge*£yre, as ilioftrious for 
liis juftice humanity and love of liberty, 
as for his profound knowledge of the law, 
and his great talents as a judge, dire^ling 
the attention of a grand jury to a particu. 
lar ofience. 

Fading fitom England to this country^ 
tiire find judge Iredell, whofe example has 
fo often been held up for imitation, dired* 
Ing the attention of the grand jury, in a 
iery particular and emphatical manner, to 
fte ^iticaUr cafe of the Northampton 



infurgents* Tkil teok place at the circoxt 
court at which thofe infurgents were to b^ 
tried ; and the charge was delivered to the . 
fame grand jury, which found the firft in- 
dictment agaioft John Fries. And we 
have another authority more diredlly ia 
point, becaufe it occured in the cafe of n 
foppofed libclJous publication. It is alfii 
furniihcd by a judge of great. legal teputa* 
tionand talents, whom 1 tnift the honor-* 
able gentleman will jnot confider as intmi«> 
cal to liberty, or difpofed to judicial op« 
prefiion. I mean Mr. M^Kean, formerly 
chief juftice and new governor of Penn. 
fylvahia. In a charge delivered to a grand 
jury of the city and county of Philaderpbia^ 
on the 27th of November, 1797, aJFter « 
very elaborate and luminous expofition o( 
the law relative to libeis, he informs them 
that a crrtain printer in that city, meaning. 
Cobbett^ the publifherof t'orcupii^e'a Ga« 
zettci was and long had been in the habit 
of offending agaiiiit this law, by the pub* 
lication of fcandalous and malicious (xbels ^ 
that he had inccrfercd, and endeavored t# 
arreft the progrcfs of this ofiTender, by 
binding him ovtr to be of the good beha- 
viour ; that the printer; in contempt of hli 
recognizance* and in defiance of the autho^ 
rity of the law, perfifled ih his mifchtev* 
ous courfe ; and that the duty of arrefting 
him now devolved on (he grand jujy, b/^ 
whom alone the ili'ong cdrreiftions appear* 
ihg to be neceiirary, could be applied, — r 
The expreffions ufed by this learned and a* 
bje judge, are ftrong and remarkable. 1 
will take the liberty of prcfenting bim t#- 
the court in his own drefs. (Here Mri 
Harper read the charge from Claypole'i 
Gazette of Nov* 28th or 29th, 1797.) 

. It Will be reiiiarke;d that the printer is 
this cafe, had not been boiond over to appeaif 
at the court, and anfwer for a libel ; buc 
had been bound in a recognizance to be of 
good behavior, which he was fnppoftsd t» 
have violated by publifhing further libels. . 
On this recognizance a civil a^on had been 
b/rou^ht ; and the grand jury," who had . 
nothing to do with the recognizance,, 
nor any information befor^ them, were . 
thus calletl upon to a{^ly a further a>r^ 
reftive, by prefcnting the o£enc!er; . 
It is impofiible that a c^fe (hould b« 
moreei^a^y in point. Indeed it goei 
much farther, than the condiidl of the 
fpondenc at Nevr-Caftlc* 
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^ l am fir ftpnl cou^cinning, or calling 
In quefi'Ion, the condua of the late chict 
Mice of Pennfylvania, in this inftarjcc. 
But I contend that the tarfih ad which haa 
been cohlidefed as proper in him, ought 
DM to be imputed as a crime to my honor* 

ibic cTiciit. 

» .• 

Thus we fee tliat the conda(fl of the 
I ySpbndcnt, in this inftance, was ftriOJy 
fftrreft, ^vhcdieif it be teftcd by principle 
otprecelcnt* If this could be doubted, 
if it vereeven admitted that he a(^cd in. 
rtrreaj-y, it w6uld ftill b^ clear that he 
aiftcd from proper mottves ; that his errof 
^i$^^ taet^e error pf judgtcent ; and cort 
feqoentlycannoi be the ground oft con-' 
vidion on impeachment. 

'Had he been confcioos oFimpi'opet In^ 
temions^ how cafy wa& it for him to ac- 
complifh his •bjcft, without appearing in 
the bufinefs I When Dr. M^Mecken, - 
from whom, as Mr. Hall tells u*?, the Vc. 
fpondcnt received the information, men-' 
tipnedthefe publications to him, it would 
ha^e been cafy to rcqucft that gentleman 
tOgi?ethc information to the grand ju- 
ly. Dr. M'Meckcn no doubt would bave 
complied with the rcqucft.; the gfand 
j'JTy wocfd hare obtained th^ informa- 
tibn ', tht printer, had it appeared proper 
to them, wiould have bten profecutrd ; * 
iftdthc refportdeht would have attained 
Wi end, without in the Icaft cxpofing bim- 
ftrtf to view. Wonld he not have a^ed 
thtfs, had he been' coi^icioos of improper 
dta^M ? With criminal plan^ of oppref- 
fion in his mind, would he not have fought 
«oaceahxifht> where it vfas fd cafily prac- 
tifcd, and could in no degree have imped** 
•d his projcfts } Ufidoubtcdiy he would. 
^bthing bat a confciousnefs of upright 
views coiihi hare induced him, in fuch 
c^frcumftaaccsy tor a^ tins frank aod opeo 
part^ 

tn judging of mens* motives it ll mate^ 
riSilalfo, to Itften to their "^private con- 
J'itfationt, addrelTed at the time, to Ihofc 
« whom they have confidence. Ib fuch 
<08verfation£ the hearts of the mofi- caaw 
tinos are ape to expand, andthemoft hid- 
den views are foniefimcs difcloTed. What^ 
*as the rcfpondent*s reply to j«idgc Bed- 
^d, when tbtir gantlemaa cenfured htm 
ferafting^ imprudently, in recCKH mending 



in t^at part of th^cottntf(^ .90 mfiftf fit* 
tooffcncesagainilth^feditionlaw ? *«My' 
dear Bedford," to ufe the beauiiful lana * 
guagc of the rcfpondent, «« repeated hf 
thcwunefs; « my dear Bedford, no mat* 
ter where we are,noranfeng whom wd 
•re, we muft dp our duty." Tbi.t, fir, ia, 
the language of the heart 1 not of a cor- 
rupt heart, filled with plans of oppieflioii 
and violence^ but of a hcarl manly up., 
right and honorable^ It beaft the intrin-^, 
lie charafter, and the fhmp, of finccritj* 
and truth. It is a frank and unftudicd* 
avowal of motives^ made to a confident ial 
friend,. in an unfufpcfling momenr ; jiod , 
It is of moVe avail than volumes of tefiL 
taony, to {h<»w the real imprtrffions andcr 
which he aded* 

Remember, . too> bow rwdily, and in 
what good huroourj the refpondent gave 
up this point, and acquiefcd in the opinioa . 
of the grand jury and the diftria attorney, . 
when they declared that they bad found * 
nothing libellous in the paj^rs* Having , 
afted from a fenfc af duty, in' calling th^ • 
attention of the grand jury to the fubje^^^' 
he waa oontent with having difchargcd his 
dotjr, and preffed the matter no further. 
Bat had he adtd from a vindi<^ive fpirit 
of oppreffioii) or any other improper mo* 
tivci indudng him to wiih for the profe* 
cation of the printer • would he fo readi. 
ly have deilited ? The file of papers was 
within hia reach, VVc who have examin- 
ed it, know that he might have fo«nd in 
it libeiloni matter enough. And wooid 
he not have examined it? Would he not 
hare pointed out the libellous paiTsges to 
the grand jury ? Would he not have icnc 
them ont agaia, with ftronger injnnaiona 
to do their duty ? Do oppreiTors fo readily 
abandon their proje^s, when the accojn* 
pUfhment is fo much in their power? No 
iiC* This.conduft in the refpondent ia 
mterlv inconfiftent, with any other motive 
than that fenfe of dutv, under which it ia 
©anircft that he aftcd throughout. 

'We come noWj Mr. Prcfidcfit, to tha 
eighth charge ; under which I find mvf'-ljf 
again obliged to perfora the dl{B^£<r.?hlt 
talk, of contrafting evidence* !*n\ contro- 
verting the tcftimony of a witaefs for the , 
prdfecqtion.* TMa wUnei^r, Mr: Mont. 
gomary^ has attiibtiata to die reffoodeoc 
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'ktp^vnlf relative to' the cliiniAer mo* 
tivck and views of the prefcnt admtniftrft. 
Hon, whichi had he uttered them from 
the bench, ought to draw oin him die 
cehfare of the ppblic, and the fcvrreaoi. 
nadverfion of this tribanal. Thcfe ex- 
areffioDi I atai aothorifed bf him exprefi. 
ly to deny and difclaim. Ke contends 
that according to the ciiftom of this cdoh. 
trjj fubfifting for almoft thirty years, 
Withoiu ahy m*ark of public diiapproba. 
tion, he had a right to warn his fellow:, 
tiiizcnft, in i charge frbib the bench^ 
againft the political dangers by which he 
believed thfem to be thriiatened ; to afliil 
ip this manner in averting impend log ru- 

' in ; in fnatchitig the people of his native 
ftate, from an abyfs into which he thought 
ihem about to plunge. He contends that 
for this pu^poTci and according to this 
tuftom, he had a right to point out what 
he confidered as the pernicious tendencyt 

W certain meafurcs of the federal govern, 
inent ; in order to (hew in a ftronger light, 
the danger of adopting fimilar meafures 
in the fla*e« This ift what be did, and 
what hefuppofed himfeif authorifedtodo. 
int he neither claims nor has rxercifed 
the priviledge^ of abuiing tbofe who havfe 
been appointed to admioifter the govern* 
Jooent of his country i nor of paffing ftra* 
iures. in his c^cial capacity, on their 
character motives and general condud.— 
yiowcver he may diffirr from them in po^ 
litical opiftion ; hoi^ever he may difapi. 

iltort their principles ; whatever appre- 
lenfions he may enteruin about the teii. 
dency of their meafures ; he has always 
inculcated obedience to them, in the ex« 
trcife of their conftitotional powersi and 
bas carefully avoided any remarks, in. 
bis judicial phara^er, oil their fyftem . 
views and condud; When he cbuld not 
ipprove thVir meafures he was iil^nt : ct* 
cept in this fingle inftance | where, in 
order to diifuade the people of Maryland^ 
from tRe adoption of a. conftitutionai 
upendment, then ui^er confidcration, 
which he conceived io be fraught with fo 
tt^>i)?^^^Ii, he ad verted to the cbnfequeiK 
€ea like^ in his judgement, to flow 
from ooe of thofe meafures. 

Thofe ver^ repreheniible cxpreffions, 
*< that the prefent aaminiftration was weak 
incapable and unequil to the proper dif. 
liiarge of thcu duties j aa4 t^at the ^b* 



jeft of their meaforel Uraa fiot fo ^ometA 
the public good, but to preferve unfairly 
acquired power ;" are attributed ^o th« 
refpondcnt by one witneft alone^ Mr;. 
Montgomery of Maty land* How far 
that witnefs is entitled to credit, in thift 
particular, it is my duty to enquire* 

Let us advert, Mr; Prefid^bt, to tht. 
fiate of mihd in which this witnefs waa^ 
at the time when thofe etprtffiooi ^re fup«. 
pofed to have beeo ottered. 

 • * * 

He informs us that he i^as the author 
and chief fdpportieri of thofe meafures of 
the Maryland legiflature, againft which 
the refpondent levelled his artillery i that 
he confidered himfelf as particularly points 
ed at ; i^od foppofed the eyes of the audt« 
eoce to be turned tipon him. So greatl)^ 
was he irritated by this imaginary attack 
on himfelf, that as he left the toocii, afteir 
the charge was fintfhed, he declared that 
the refpondent (hould be impeachcvi fot. 
that charge. This we learn from thetcIV 
timony of Mr. M'Meckeo, who heard 
the declaration* After he went homcj^ 
he wrote an inflamatory piece for the 
prefs, purporting to be the fubftance of 
the charge. This piece was avowedly 
written, for the purpofe of promoting dm 
impeachment. It recommends that mea^ 
fute ; abounds with the moft approbrtcNui 
and abufive language againft the refpon^ 
dent I and, what is ftill worfe, it varied 
ytry materially, frdor the teftimooy- 
which thte author of it hat delivered a4 

this bar. 

• « • « 

Is it furprifing |hat a man in this ftat# 
6f diind, Ihould mifcohccive the troth ^ 
Is ^t to be wondered at that he (boo Id 
coiiv^rt his own inferences, the mifcon^ 
ceptiona and diftoni<>os of his own heateA 
brain, into fa^ ? Have any ^mcmbera of 
this hondrabk court, heard a perfoo givH 
an accounti in a coort of juftice, of m 
quarrel id whfch he had beeil himfelf % 
patty ? Of a brawl or riot in wj^ch h« 
had been himfelf engaged^ in which he Haii 
perhapa^ been beaten^ and of his wrcxi^ 
m which he came to, complain ? Ha ve 
tpaj obferved how the truth, in fuch fi* 
tuaxions, is diftorted by ahe blindnefn of 
paffion, the, partiality^ of felflove, mn4 
the l)iirfl of revenge ? I prefuxiie that thejf 
have ; and they will then know hoiw to 
apprccf att the tttiAOOv o^ a wIokG^ 
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|!ie ftatf^ of mind in which Mr. Mootgo. 
mtry Tiewed thefe tranfa^ioniy and in 
which he haf giren evidence at this bar. 

I have (aid that this pubiicationy por* 
porcii>g CO be the fubftance <A this charge, 
Tariet materia Uy from his teftimony in 
ibis cafe. For the troth of this ftate- 
0ient I refer to the pubtication itfelf, which 
•is in tvideiic^ before the court, and to hia 
teftimony, which is in the recoileAion of 
|he honorable members. Bot I will point 
fmt one of the mofl remark aMe variances. 
In the publication he reprefcnts the ref. 
pondent aa faying, *' that in a country 
where there were equal riffhts and eqi^al 
Jaws, that is lawseqaally adminiftered and 
that operate eqnaliy upon the rich and 
fhe poar, there was freedom ; but that 
country was aot ours ; w^ had no equal 
rights or equal laws." In his teftimony, 

Js taken down by the (hort^Kand writer, 
e reprefents the refpond^nt as faying, 
^* that where there were equal laws and 
fqual rights, there was freedom; but 
where the adminiftration of the laws was 

fsrtiai and not cert4in,. the people were 
ot tree : and that we were approaching 
lothat ((ate of things." In his publica* 
cion he accufes the rcfpondent of faying, 
we aAually were in this condition : in 
his re^imony, that we were approachihg 
ioit.. Is it poftible to. give credit to a 
Iwitnela, who thus contradids himfelf? 
^d what affurance can ve have, that ho 
whofe mesnory is fo treacheroas, and who 
is pro.ved by his publication to have been 
ib angry, has not ftated his own impreffiuns 
^d inferences as matters of fa^ ^ ^ 

Thil wttnefs has indeed made z^ at- 
tempt CO fupport himfelf, by an e^plana. 
lioa of thia part of hia teftimony. In hta' 
fxplanatioD he telia os, that akhoogh he 
attributed the word << adminiftration** to 
the refpoodttot, the word ofed might per. 
jiaps have been ^'government." In ^is 
way he endeavors to get rid oC the centra* 
Action, between him^lf and the nomeroos 
pth^r witncfles. But this cannot avail 
him. The expreffiont whethet applied to 
the admtniftcatioo or the governmetttj 
■mft in thia inftancf have meant th^ fame 
thing. The charges of weaknefs, re* 
taxation^ incapacity, and a view to the 
^Dtinoancc of their tmiairly acquired 
|oweT« ifl^cad of the j^Usc good, coshl 



have had fio application to the goremmfttf^ 
In its general abftradt nature. Thef 
could have applied to it only as adminifter^ 
ed| by the perfons or the party now lA 
power. So that whether the tcrd '^gov. 
eroment" or *' adminiftration" was'ofed^ 
the meaning was precifcly the fame. The 
expreftions were equally remarkable, ift 
one cafe as in the. other. They muft havo 
firack the by-ftanders as mqch, in one cafo 
as in the other. They^ were ^n fa^ tho 
fame, with the variance of a Gngle word, 
which did not in the leaft vary the fenfe* 
fhe witnefl*es have all fworn that thef 
heard no fuch expreffions ; and the ^or« 
tradition is as ftrdng after the explana* 
tion, as it was before. 

Who are thofe witnefles thus ftandiftg 
cgppofei to Mr. Montgomery ? Thofo 
witnefles that were pVefept, and attentive, 
and yet did not hear. thofe remarkable ex« 
preftions, ^hich he heard (q diftinttly, and 
which he tells us made fo. ftrong an im. 
preffioo on his mind I If when hct ftood 
on hia own merits, and on the^omparifon 
between his publication and his teftimony, * 
he was fo «f eak, how muft he appear wh^ 
pppofed by this lioft of wttneffcs f 

f^irft Mr. Mafon. That gentleman, 
indeed, wa; fo much occupied by the falo«> 
tations of his friends, that he did ^t at^ 
^tend accurately to the w]y>le charge : al«* 
though he had leifdre enough to remark 
)|rhat pobody elfe faw ; that the refpqn« 
dent, in the intervals of reading hia 
charge, fome times feemed'^tp indrodoco 
estemppraneoui obfervatidns, by way of 
^mment on what he read. Still he har* 
given 09, with great confidence and no 
,Iefs aceuracy, tb$ pwcipal points of the 
charger He recolleds toothine of thefo 
exprcfljons. Qin it be believed |hat thef 
would not have ftruck him, had they beenf 
ufed ? Mr. Mafon is one of t4ie ftrongeft 
adherents, on^ of the warmdt ^^nd moft 
zealous frienHs, of thofe wbp now admtn^ 
ifter the government. Indeed h^ ia one 
of the chief props of the prefent admtni. 
ftration ; united with it in intereft prtnci« 
ciple and affedion. He isj mpreoYer, h 
apcurate in his obfervationy and fa oorredk 
in his reeolie^ion^ about %rhat relates to 
the reiipondentji as to be able, after alaple 
of five years, to repeat a cafual and* jocck. 
laf c^nvcrfation I whjch- ii nfuall^ iorgq{« 
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ten a'B foon at it paflb. Can it then be 
betievedj that fo outra^eoos an attack on 
his friends, by this jud^e^ and in facli a 
place^ could hate c(ta^d his aoticc, or 
been effaced from hit memory ? 

Next Mr, Smith, editor of the Natipii- 
al Intelligencer^ than whom the prcfeat 
•dminiflration ecirtainly has not a move 
^ealpQS friend. He is indeed rcmarkabiet 
idf the devucedpefs of hi^ sittachmept to 
.this adminiiUation, bis lively and keen 
icofibility to ail iti wrongsj real or ima- 
ginary, and his 'vigilant and anwearird 
a'.eal io its defence. He iS) moreover, re* 
markahle ioy his talent of dating in writ- 
ing, whatever he has heard fpokcn qg 
If id ; a talent into thp carcfal cultivation 
and conftant pxercife of which, he is led 
by his profc(|ion. He liftcncd atWlfivciy 
to this charge. After hearing it, he fac 
Jpwn in his chamber, the fan^c evening, 
and cbtpmitted the fubflance of it to writ. 
|ng ; fpr the exprefj^ purpofc of publifliing 
it in his pa per* This publication be has 

^ produced and attefled ; and it contains no 
fuch expreflions about the prcfent adminU 
'ilr^tion,* or the prefeni, government, as 

k were heard by Mr. Montgomery, Is it 
poifible to believe, th^it h^d itich e^pref. 
iions beenufed, they would not h^vebeen 
he^r^^ by Mr. Smith; or that if he 
h^d heard them, he would have omitted 
f hem- in his publication ? 

Mr* Stephen too, who is known to be 
ftrongly att4ched to the prei'cnt admini* 
-ftration, was prefent at the delivering of 
this charg(*, attended to it, but heard no 
" fuch expreflions as thofe rekted by Mr. 
'^ontgom^ry, A multitude of other wit. 
nefics, who ftood ^und the refpcndent, 
while he delivered the charge, whu were 
ail for various reafons ver^ attentive to it, 
hiive with one voice' declared that they 
heard no fuch expreffions. Among' them 
is the diirlet judge, who fat by the fide 
pf the refpondeitt j the clerk* of the court, 
'Who fat next to him but ooe, and who 
moreover is an adherent pf the prefent ad. 
miniftrat on ; the foreman of the erand 
jury, who ftood clofe to the refpondent, 
^nd to whom the charge was particularly 
addreffed ; and* one of the judges of this 
diftrid, who attended that court as a 
^itoefs, and ftood very near to the re.^ 
f^l^dent^ while hfc delivered the charge* 



The others are gentlemea of the bar, mem 
ofhieh charaAer, who have delivered 
their teftimony with great accuracy, and 
afligned with candour and precifioo tha 
leafons of their belief. And all tho(e ' 
perfons declare <roft pofitivelft that thejr 
heard oo fuch expreffions as have been rt* 
lated by Mr. Montgomery, aboqt the 
coodudl char ji^r and views of the prcfci^ 
^dminift ration. 

Nay mor^ , The charge was read frooi 
|i written paper, and that paper is produced 
in court, an^ proved by the perfoo who 
wrote it, from a rough copy furpiihed by 
the refpondent, Mr. Mafoo, it is true, 
fta tea that fome extemporaneous commenta 
appeared to him to be made by the refpon* 
dent, while reading from a written paper } 
and the inference to be drawn from thit» 
I prefume, is, th^t thefe expreffions might 
have formed one of thefe exteoiporancoof 
comments ; and, therefore^ might have beef 
ufed^ though they do not appear in the 
p per. But Mr, Mafon, it will be re^ 
inembered, though very corredt and pofi. 
tive in ftating the fobftance, does-notpre* 
tend to accuracy in the particulars. He waa 
too much interrupted by the falatationa of 
his friends, who preflcd thf ougb the crowd 
to fpeak to him. And it may. very well 
have happened that when^ after thefe io« 
terruptions, he turned his atrentiop again 
to the reipondent, he fome times found him 
with his eyes raifed from the paper, aa 
thofe of every man will be who reads bis owft 
compofition, or any writing with which 
^e is famfiiar. This might have led him 
to conclude, that the refpondent fometimci 
fpojEe extempoie; But Mr. Montgomery 
himf<df has fiated that the whole charge 
was read from a paper ; and the fame imSt 
hi$ been.eftabli(hedt»y the teftimonjr of 
sine or 'ten witnefles, among whom are the 
dtftrt^ judgCf and the clerk of the coiiru 
T^ofe gentlemen fat near to the refpoi^ 
dent, while he delivered the charge. One 
of them far next to him, and the other 
next but one. They were both atteaciTo 
to the manner in wbich the charge waa 
delivered ; <dnd they both fay that it ap* ! 
peared to them ta be tntirely read. Tbef \ 
both fay. that the refpondent, in readxog^ 
it, occafionally raifed bis eyes^tiom thepa* 
per, at the clo(e of a fehteftccy aad torncd - 
them 0(1 thqaodieA{e ; batnot looger^t ai^ i 
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«n« timei tiiiii is vfiuil with a ^rfon i^adl 
iflg. In this the Oiher witnefTei fully con. 
tor. Thry all fto«d roond the rcfpon. 
dent, had their eyet fixed opon him do. 
ring the who!e ticnei Mnd were particularly 
Attentive to the miuiner as well as th« 
Mtter of the charge. 

Mr. Montgomery, indeed, after he had 
Ikcard the tefiimony of Mr. Mafon, ex. 
plained himfelf on this fabjc^l. He faid 
It firl(, that the whole ch^irge appeared to 
him to be read from a written paper« But 
^fter he heard Mr. Mafoh date that the 
lefpondcnf, in delivering the charge, 
ibmetimes appeared to leave the pa[>er, 
and introduce extemporaneous mattrr, he 
was called agaift ; and 'he then informed 
Vf, that his eyes were not confta'ntly dl* 
yeftcd towards the refpondent, but were 
occafio&ally turned on the by e.fl adders ; 
irhofe eyes he obferved to he dire^cd to 
htm, as the known author of the meafares 
leprobatec) in the charge. From this he 
Mtired, very proper! v, that the refpdiu 
dent might have fpoken extempore, froai 
time to time, without his obferving the 
jFadl.* This cxplanit ion certainly removes 
the contradiction, which at firft appeared 
l>etween Mr. Mafon and Mr. MontgOi, 
Oery ; and jitreakezu materially the tefti^ 
IBony of the latter gentkman, as to the 
lact now in queftion. But h has no fuch 
cie^ 00 the te(limony of the other 
wttneiTes, lyhofe attention was not called 
jffF, like that of Mct Montgoirery ; who 
had their eyes upon the refpondent during 
'the whole time; and who firmly believe 
that evfcry word wiitch he delivered, was 
read froai the p^ipcr. This tad, then, I 
confider as completely eilablilhed. The 
paper has been proved^ and is in evidence 
before the coait. A true copy oi it will 
be found among the txhibiu .Tied with the 
^nfwer. No. 8. On examination it will 
be found to contain no fuch exprcifions, as 
are attributed to th^ refpondei^t by Mr* 
Montgomery. 



The (eftimony 6f Mr. Montgoiaery m 
this point, thus liable to fufptcion in it« 
felf, on account of the ftate of irritation io 
which he faw the tranfaAion ; thus con- 
tradi^ed by his own written ftatemenr, 
bv the tcftimony of fo many witnefles, and 
by the written charge ; is not emitled to 
belief, but miift be laid wholly (^t of th« 
cafe. I do not charge him with wilfully 
mi dating the fa A ; but that be has otterljr 
ouftaken ic^ faonot ba donbted. 

There is another point on which foma 
contrariety appears in tJie teAimony.-^ 
Some of the witnefles have fuppofed that 
the refpondent concluded the charge, with 
a ^ire^t recommendatian to the jury, to 
ofe their cndea^rs, on their return home, 
towards prevent ing the final paflaee of the 
a^ of afifembly of Maryland, for aboli(hin^ 
the fuprcme courts ; by procuring the 
eie^ion in ^.heir fcveral counties, ot fuch 
perfpns' as wbuld vote againd that mea. 
lure. Ochers are under the impreffion. 
that no fuch recommendation was ex- 
pref&ly made ; but was merely to be in« 
ferred from the general tenor of the charge. 
That fuch a difference of opinion (houid 
take place, is by ^o means furprizing ; 
but the di0erence is immaterial. Ths 
objed of the charge Kndoubtedly was, to 
dififuade the people of Maryland from a^ 
dop ing the meafurc in qucflion ; ifhd to 
•imprefs on the grand jury and the audi* 
ence, the neecffity of exerting themfelvea 
agatnft it, at the ele^ion which was then 
approaching, and was to decide its fate.*-* 
}i this recommendation was not cxprcfsiy 
given, it was plainly implied. Such wa| 
the intention of the refpondent ; and his 
defence refls on the corred^nefs of this in... 
tention ; on his rigbti according to tho 
long eiUblifhed cu^om of this country, 
to purfue the objedl in this way. 

Let the chaise, Mr. Prefident, be care- 
folly ei^a mired ; and it wiU be found to 
have DO object io view, fa«t to convinca 



• We art authorized U ti^ite that tht ttUtmwx of Mr, Mofitgomofy, in thit fart ofity 
Hat not ketH co^rittlj rtprt^enifd by the ihartrhand *writer. What he laid is corre^iy 
ttated^ hut not in the ordsr m vfhieh it v<n/5i/V. In the report it apfean at 'if all that Mr^ 
Aioatgomery said on this ^uhjeiSy had keen said at the fame time. But thai is notthefaS. 
He stated at first thai the tbarge appeared to be read; and the part 'which immediateljjol^ 
tows thisf in the report ^ -was gii/en in evidenie after Mr, Mafon had hem examined,^ 
fhiMfaa, njoa mteinfirnad^ attraSed much aitentm at tht fimty and will be attatedhy alf 
^th$4^iitnduifartii^r^tith£.teffimnji9 
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t&e peaptf •f Mtryltad, bf argometiia 
drawn fircun reaCbn and expericnca, of th« 
danger of adopting a change in their ftate 
conftitatloni which l|ad been fubiqitced to 
their confideration, and ti'C object of which 
wai to abolilh all their fupreme coartt of 
law ; to introdace a fyftecn entirely new 
and untried ; and above all to deftroy th« 
independent tenure of jadicial office, fe, 
eared to them by rheir exiftin^ conftitu. 
tion» and to leave the judges dependent on 
the executive for their continuance in of^ 
ice, and on the le^iflature for their fup« 
port^ The refpondent, who had contri^ 
buted largely to the formation and eflab^ 
lilhment of the ftate cdftilitution| wai 
.greatly alarmed at thefe changea. Ife 
eonfidered them as of the moft deftruAive 
tendency y to the liberty and happinefaof 
the ftate to which he belonged ; and he 
jefolved to cake this oppartunty, of warn, 
ing hia feltow ciiizeis aeaihft them. Th^ 
ia the whole ' fcope of hii addredi to the 
grand jury : to (hew the iipportance of an 
andependent judiciary^ th^ dangeroua ten, 
dency of fome changes already madc^ and 
the roifchiefft which would refolt from t^lc* 
ing thia additional ftep, in the career of in- 
novation. He did, indetd, advert to the 
t€i of congrefi for repealing the circoit 
court law, and Remarked that it had (haken 
to its foundatioa the independence of the 
federal judiciary ; but the manifeft and 
ible objedl of 'this waa to (hew, that the 
fptrit of innovation had gone fort h, and 
ought to he carefully watched ; that the 
ptibltc refpeA for great conftitutional prin^ 
ciples, had beguo to be weakened ; and that 
by how much th^ fecurity which might 
Kave been derived, from an independent 
federal j*idiciary, had been dimini(bed, by 
ib much the more vigilenily it behoved ua 
tb guard our ftate inftitutioos. No other 
cbjed can be difcovered in the charge, or 
inferred from i^ general tenor, or from 
the language in which it is exprcifed ; nei. 
ther i% there any evidence* which has the 
moft remote tendency to fliew, that l|e 
bid any o« her objeA in vie^r• 

And was hot this an objedl which a ei. 
tiien of this country might lawfully pur. 
fue? Is it not lawful for an aged patriot 
of the revoluiion, to warn his fcllow.citi- 
aens of dangers, by which he fuppofes their 
U^rties and happinefs to bp tiireateoed ? 



Or witl it bt cantetided thftt • chitea k 
dieprivea of thefe rights, becaofe he ia 4 
judge ? That hia office takes from himth* 
liberty of fpeech, which belongs to every 
citizen, and is juftly confidered a« one oiE 
our moft invaluable privileges ? I tnift not. 
And if there could be any doubt on ihit 
point,- 1 would remove it by referring to % 
recent ioftance, of two judges of the fu^ 
preme court of Marylaqd, who in a Ut« 
political conteft, entered the lifts at chanu 

[lions for the rival candidates, and travel^ 
ed over a whole county, making political 
fpeeches in opptofition tb each o^er. Yet 
thefe gentlemen juftly poflefs the confi* 
dence and rcfpedl of ihe public ^ their con^ 
4u^ in this inftanoe has never been cooft^ 
dered as a violation of duty ; and he whq 
efpouTed the interefU of the foocefsful can* 
didate, has been far from iBceiTing mtij 
inarks of difpleafurOf bom the governmeoft 
gf this oocintryf 

If therefore a jodge retain this right- 
Hotwithftanding hia official cbara^er ; it 
it ftill be lawful for him to exprefs his o^ 
pinion of public meafores, to oppofe by ir« 
gument fuch as are ftill pending, and to 
exert himfelf for obtaining the repeal, by 
ponftitntional means, of fuch as have i>eei| 
adopted ; 1 aflt what law fbrbtda htm, t^ 
exercife thefe rights by a charge from tho 
bench ? In i^hat part of our laws or eon. 
ftitucion ts it written, thaf a jodge fliall 
not fpeak on potitieks to a grand jury )•-•- 
Shall not advance, in a chargfr from cli^ 
bench, tfiofe arguments againft a poblie 
meafure, which it muft be admitted that 
be might properly employ,on any other oe« 
ca(ipn ? Such condu^ may, perhaps^ be ill* 
judged indifcreet or {IKtimed. I am rea« 
dy to admit that.it is fo : for I am on^ o^ 
thofe who have always thought, that poll, 
tical fubjc^ ought never to be mcotioneA 
in courts of juftice. But is it contrary to 
law i Admitting it to be Indecorous and 
improper, w&ich I do not admi t, is everyi 
breach of decorum and propriety a crime I 
The rules of decorum and propriety forbid 
us, to fing a l<>ng On the floor 6f congrefa,or 
to whtftle in a church. Thefe woold be 
^As of very "great indecoruR), but I knoir 
of no lair by whicb they could be 
as crimes. 



Will they who epntend that it h 
tiji^ to li|W| for a jttdge to^eak of |«^< 
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^f to 1 f ftiwi jurf, be p1eafed*to point to 
the lav of the lad which brbidt it f Tbey 
iDanoot do fd. There it oo fnch law.-J^ 
Keither ii there any conftitpci«nfcl ptovi. 
Son or principle^ or any cuftom of thii 
tountry, which coodemns thia pradice. 

' And will thii honorable body, fitting 
IkK ina l^^illative bat 'a judicial capacity, 
be called ba to make a law ; and to make 
it Ibr a parricalar cafe, which has already 
becorred^ What, fir, U the g'\at,diftinc. 
don between legislati?e and j i lictal fane, 
tiona ) U it not that the form r i«. to make 
the law, for fature cafes ; and that the lat- 
ter ia to declare it. as to cafei which have 
•Iready happened ? Is It not one of the 
foadamental principles of our conAitutidn^ 
and an efletitial ingredient of free govern, 
ttenti that the legiflative and judicial 
powen (hall he kept diftind and fepcrate ? 
That the power of making the general 
bw, for fbtore cafes, (hall never be blend, 
dl in the fame hands^ with that of declar. 
JDg and applying it to particular and pre. 
lent cafes } Dm not the union of thefe 
two powers in the fame hands^ conftitute 
the woril of defpotifms i What, fir, is 
the peculiar and diftlnguilhing charaderir. 
tic of defpotifm f It co'niifts in this, fir ^ 
that a maa may be punifhed for an adl, 
which when he did it was not forbidden 
by law« While, on the other hand, it ia 
the eflence of freedom, that no ^Q, can be 
treated as a crime, Unlcfs there were a pre« 
rife law forbidding it, at the time when it 
Urto dooe«' 

It ia thSi line which feparates libert)^ 
fr4Ma flavery : And if the refpondenc be 
cohdemaed to pani(hment for an ad, which 
far from being forbidden by any law of ' 
the land, i^ fandioned by the cuftom of 
thia country for more than twenty yeara 
paftj then have we the form of free govern. 

at, bat the f^bftance of defpotifm. 



. Let gentlmeoi befbre they e(Ublifli thia 

Riaciple, tecoUed that it ia a two edged 
rord^ Let them remember, that poitrer 
Moft often changip hands in popular go. 
ttmmenu ; and that after every ftruggle, 
Mie vi^ffioiaa party cmnesinta power, with 
icfentgieata to gratify, by the deftruAion 
ki their vanquiAed oppo-ttnts ; with a 
thirft of vfpgeaoce^ to be flaked in their 

litood. lilt thaoi itsMaibtf that giiaci. 



pies and prerMenti, by whlcti aftiooa W 
noccnt when they were done may be c^n. ' 
verted iiKo Crimea, are the inoft cbnveni:. 
enf and ctfe^toal initromeots of reveng^ 
and deftru^tion, With which a viAorioot 
party can be fumifhed. Let them bewaro 
how the^ give therr fanAion to principles^ 
which may foon be turned againft them, 
felves I how they forge bolts which' ma/ 
foon be hurled on their own head«. In t 
popular government, where power is fb 
fiu^uating^ where conftitutional principlea 
are therefoe fo important, for the protec* 
tion of the weaker party againft the vio. 
lence of the (Ironger, it above all thioga 
behoves the party, a^ually in power, to 
adhere to the principlea of juf^ice and law | 
left by departing from them, they furoi(k 
at once the provocation and the weapons^ 
for their own deftruflion* 

 

t have ftated, Mr. Prefident, tlitft tho^' 
prance of intnMlttciog political matter 
iffto chargea to grmd juriea, baa -faeea 
fandlioned by the toftom of this oountry^ 
ffom the beginning of the rerolotioh to 
thia day. Need I. advance any other proof^ 
of the fadt, than its general notoriety t* 
Need L refer to the charge delivered i« 
South.Caeolina, in 1796, by William Hen« 
ry Drayton, for which he has been f& 
much admired and applauded ? Need t 
refer to the rccomn^endation of th&execiu 
tive council of t'ennfyltania, at a peiioi' 
fomethinp later, in which that body> wkk - 
John Dickinfon at its htttdf enjoins it o« 
the judges, to avail themf^lves of their 
icharges to the grand juriei on their cir^ 
taits, for diifemitiating . oorrcA political 
Information and principles, among the. 
people ? Shall I refer to the cafe of j^dgev 
Addifon in PennfylVahia, who has deliver, 
ed many political charges ; and againft 
whom, when he was lately impeached^ 
thofe charges made no part of the accufa. 
tion ? Shall I refer again t^ the charge of 
judge Iredell, delivered to the grand jury 
which found the firft indi^ment agaioit 
John Flies, and cdntaining a variety of 
political matter ? It is uoneceflary to di« 
late on thefe inftances. They have been 
given in evidence, and are frefh in the 
memory of this honorable court. The 
recoiled ion of the honorable membera 
muft fumilh them with loao/ othen e^ual]|^ 
firiking; 
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Af^Si ftt luit*e tht tothaci jpf.aoni.of, 
iTicfe political charges hrtn cenfu'red. No 
nuirk of public or private difapprobation 
• has been fixed on their cooduft. No It* 

fiflacive ad hai forbidden this praAice. 
rotn the time of judge Orayton to the 
time of judge Chafci it bat been con£dered 
•8 innocent* It remained for tht y at 
1803, after ft lapfe of4wcnry.ftfven years, 
to difcover its i riminality* But %h\t ho. 
tiorabk body w'ilt not Co determine. It 
will not forget the dlftinAion, between 
ifs judicial and its legiflative character. 
In its judicial chara^er it will declare th«l 
an adl> however improper in itfelt or dan. 
gerous in its tendency, (hall not» if fot. 
bidden by no laW| be puniflied as. a Crime } 
that the prevalence of this cuftom .for 
t^vcnty-feven yearsj the countenance which 
it received from fome governmental.au* 
thorities, and the acquiefctice of all, are 
tuflicient evidence of its legality i and 
that the criminal intent wh.ch conftitottt 
Ufk eflential ingredient of the offence, kk . 
this as in every other cafe, and of which 
no dlred proof is now adduced, can. never 
he inferred from the sl&, itfelf, when done 
in compliance with a cuftom fo long ef^ 
tabli(hed, and fo highly fandioned* But 
if the q0«mbers of this tribunal ihoaid be 
individually of opinion ^ that thiacuftom b 
dangesoes or improper, they will, after 
pronouncing a fentenoe of acquittal in this 
cafe, refume their legiilative charader, 
and pafs a law to reftrain the pradice in 
future. Thus >viU the mifchief be pre. 
vented 09 one hand, and the principles of 
liberty and jufUce receded on the other. 

This charge, therefore, fails like the 
reft ; and what remains of the accufation t 
'It has dwindled into nothing. U has 
been fcattered by the rays of truth, like 
the mifts of the morning, bt(otc the ef. 
folgencc of the riling fan. Touched, by 
the fpear of invefttgation, it has loft' its 
gigantic and terryfying form, and has 
Ihrurik into a toad. Every part of our 
honorable client's conduA has been fur. 
veyed. All his motives have been fc- 
^ merely fcnitinized : all his adl onl have 
been brought to the teft of law and the 
conftitotion : hit words, and even his jo. 



cular coQ?erfationi» bare Wtt .pa£e^ it 
ftnci review : and the ingenuity aQd in. 
duttry of the honorable managers, have 
been unable to deted one illegal ad, one 
proof Or ene fair prefumption of improper 



motives 



Perceiving perhaps by anticipatior^ Aii 
defpc^ate fuqation of hia cafe, the honor* 
able gentleman whp, ppened the proJecu- 
tii>D,Jias devifed another expedient, to ef* 
cape frdrn anticipated defeat, and toenfura 
thatconvidion on which be feems to bay6 
fet bis heart.. He has told u?i and no 
doubt will hereafter infift, that in-order to 
fpi'm a true judgment on the i^fpondcot'a 
cpndu^, the whole of it muft be embraced 
ill one view ; and all the particulars re* 
garded* m p^tts of one whole. I'hia 
means, if it means any, thing, that al« 
though no TingLe . afl allcd^ed in the ar- 
tic cs, (hould be confidcred as ati impeach* 
able oAence, and a fuffi^^icnt f rooiMl of lOxw 
viction, yet all the sLt\^ taken to^etheri'. 
may conrtilute futh «n offence. That is, 
in oiher wcrds, that many nothings may 
make (omcthing : that many noughts may 
make a unit : th:it many innocent »&% may 
make a crime. What is tliis but recnrringf 
in another form, to the abfurd and ihon- 
fttous do^Uine, that judges may be rerno* 
ved on impeachment, for rci/ons of expe- 
diency, without the proof of any fpecific 
offence ? No fir, this laft fobtcrfuge will 
nbt avail tl* profecutors. This honor- 
able coutt, adhering to the principles of 
the conftitution, the pofitive rulet of law, 
atid the pl< in dilates of juftiee and cora» 
mon fenfe, will require, before it cen* 
viAs, the elcar proof of a criminal iDtent^ 
milnifefted and carried intoeffedl, by fome 
adt done in violation of the 1 ws. Under 
the (hield of this.great principle, oar ho. 
n^rable client ft and s fecure* In ioU coiw 
fidence that you Mr. Prefident and the 
members of this honorable court, will he 
guided by it ; I chearfuUy fubmit his cafe 
to you. And when you retire to deli, 
berate on it, remembi;r that pofterity will 
(it in judgment on your condild^ ; that her 
decifion wM be pronounced on the tcfti« 
mony of innpartia' hiftory ; and that frofli 
her awful feotence there lies 00 appeaU 
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Tuesday, February 26tl>, 1305. 



The court being called as usuaU .Mr. 
Nicholson rose and s^d :-<- 



Mr. PeesidekT) 

The house of representatives having 
impeached Samuel Chase, one of the 
associate justices of the supreme court 



toid a condemnation will not be a proof 
of the guilt of the judge ; and I thank 
God that an acquittal will not establish 
his innocence. If, sir, it shall ever be 
the fortune of my humble name to be 
handed down to posterity, LshaU not fear 
their sentence on my vote upon impeach- 
ing the respondent, and my acting as one 
of the managers in support of the im- 



«f the United States, for high crimes * peachment. No, sir, it will be my boast, 
and misdemeanors, and evidence having and I trust that no member of tliis court 
been adduced both against and in favor of will be afraid to submit his vote to postc- 



the accused, and counsel having been 
heard in bis defence, it becomes my duty 
as one of the managers to reply. To me 
this duty is an unpleasant one. Upder all 
circumstances the office of a public pro- 
secutor is painful, but more espscially so 
wben the object of the prosecution is 
covered with age and inBrmity. I speak 
the sentiments of the house of represen- 
tatives when I say thV- this impeachment 
would never have been instituted, if they 
had not believed, that the oifences com- 
mitted by the respondent were of such a 
nature that the best interests of the country 
required that the offender should be 
punished. But the happiness of society 
materially depends upon the free adminis- 
tration pf justice which the respondent is 
chained with perver tin g . We may make 
laws for the benefit of our country, but 
thev will be of little avail if the tribunals 
of justice are not fdithful in the discharge 
ef their duty. If our laws are not Idith- 



rity. If the judge is guilty, posterity 
will heap on hrni the odium which he will 
so justly merit, if innocent let the odium 
fall on his accusers. The facts submitted 
to this court will be presented by the 
faithful historian to posterity and upon 
them will their judgment be fbrmed and 
not upon the sentence here. Sidney aqd 
Russel bled on the scaffold, but ampte 
justice has been done to their memories, 
and their suffering ah ignominious death, 
has not been deemed a proof of their 
g^t, nor because Scroggs and Jeffries 
escaped the punishment due to their 
crimes, have posterity failed to execrate 
their characters. The gentleman who 
first spoke in defence of the respondent 
(Mr. Hopkinson) gave another example 
of the little respect which the world pays 
to the verdict of a court when it appears 
to be erroneous. He mentioned the case 
of Warren Hastings who was acquitted. 
But although he was acquitted has his 



fully and impartially administered ; if innocence been established ? No, sir, his 



justice is to suffer her pure garment to be 
stained hy political venom, we may 
boast of having the shadow of freedom, 
but we have lost the substance. In this 
point of viewl admit the case to be an 
important one, fully as important as the 
counsel for the respondent have contended 
that it is. But I tmst that this honora- 
ble court will not suffer themst^lves to be 
influenced by. that kind of appeSlJwhich 
has been made by tlie counsel. I trjst 
that the frequent observations that poste- 
rity wiJl judge of the sentence to be pro- 
nounced on judge Chase, will have no 
iiifluence in the decision. To secure the 
approbation of posterity is an honorable 
feeling, but to secure it we must pursue 
the dictates of our own consciences. It 
is true diatour fellow -citizens are looking 
with an anxious solicitude to the decision 
of this cause; and as the counsel have 
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acquittal has fixed a foul stigma upon the 
English character, and it has been said 
that the plunder of empires was the best 
proofs of his innocence, for by that he* 
was acquitted. I trust that this court 
will not have their sympathies or fears 
excited by being told of the frosty head 
of the respondent, and Uiat posterity \vill 
judge of the sentence. I ask what sym- 
pathies we have endeavored to enlist 
against the respondent as we were charged 
by the gentleman M-'ho spoke yesterday 
(Mr. Harper.) What coidd induce that 
gentleman to say so, I am at a loss to de- 
termine. We have endeavored to eycite 
no sympathies, we have not addressed our 
arguments to the feelings of the court) 
we come here in the name of the house 
of representatives to demand justice, and 
we have made no exertion to gain the feel- 
ings of the world and posterity. If any 



238 



lympatly is to be excited in the minds of 
the members of the ccvirt, it ought to be 
for theii* own f^ml.ies, on r.ccoimt of the 
effect \^^uch their verdict may have on 
their chiidren. Our fathers have hiinded 
down a fair fabric to us, and wc demand 
justice on the respondent that we may 
hand it down to our posterity. We were 
also told yesterday, that when the groiuid 
on which we stood had shrunk from us 
and the impeachment could not be sup- 
ported by the evidence, that v/e resorted 
to the forlorn hope that an impeachment 
ifv/is not a criniinal prosecution but a mere 
inquest of office. 

I did not hear any such remarks fall 
from any of the manaf^ers. If they were 
made I disclaim them, and think I can 

_ answer for my brother managers. This 
is a crini^inal prosecution, and we mean 
to support it as such, and if no ciiminal 
act has been committed by the respondent 
we do not ask his co \iction. The learn- 
ed attorney -p^eneral of Maryland, mig;ht 
have saved himself the trouble of attempt- 
ing^ to prove that ever/ citizen of the 
United States is not liable to impeach- 
ment becau*:e we rcadilv concede that 
point. But we mean to contend that in 
order to sustain an imneachment, it is not 
.neccr>sary that the oflencc should be an 
indictable one. And I trust I shall be 
able to support that position. This \vz2 
one of the piincipa! grounds of defence 
made by the respondent's counsel. And 
in order to shew that it 9annot be sustained 
I njtd tak'j no other course than ths.t 
pursued bv them. I mig;ht refer to a 
number of authorities where persons have 
been impeached, without any charge 
beinc^ made of their barings violated any 
law, but I confess I had r^ither exannne 
. tliis quesnon under our o;vn constitu-ion, 
and tiiat it should be expounded without 
any reference to English authorities. I 
•ee no other reason for our reference to 

^ them, than because wc speak the same 
lan^uaj^e. In the first section of the 
tliird aiticle of the const itiition, it is 
declared '* that the judj;^es both of the 
sunrcme and inferior courts shaU hold 
their oflPices durinr^ 9*ood behavior." I 
contend that if tlic constitution had not 
afterwards declared that " all civil officers 
miirht be impeached and removed from 
office," that under this section a judtre 
iniG:ht be removed for misbehavior in 
•ffice. laall the authorities misbehavior 



in oHW^ is defined to be a breach of duty. 
A misdemeanor in office is therefore 
nothing more nor less than an improper 
discharge of the duties of tlie oflice, or 
the omission to do an act ^. hich the officer 
is bound to do. In the fourth section of 
the second article of the constitution it is 
declared, that " the president, vice-presi- 
dent and all civil officers of the United 
States shall be removed, from ofiicre on 
impeachment for and conviction of trea- 
son, bribery or other high crimes and 
misdemeanors." Upon this section I 
mean to ground my. argument that an 
officer is liable to impeachment in manf 
instances where the offence is not indict- 
able. Treason^ which is particularized 
in the section which I have just read) is 
certainly an indictable offence. Bribery 
is also an indictable offence in a judge, 
but suppose the president should receive 
a bribe, where is he to be indicted for it ? 
We have no coui;t of ordinary jurisdictioH 
that can take cognizance of the offence. 
Suppose the president were to attempt to 
influence the votes of «^the members of 
congress upon a particular question, and 
should promise them offices, surely no 
gentleman will contend that he is not 
liable to an impeachment for such an 
offence, and yet he cannot be indicted for 
it. If one of the secretaries were to re- 
ceive a bribe from a foreign government 
no court of ordinary jurisdiction could 
take cognizance of it, and yet he might 
be impeached. The gentleman who 
closed the defence (Mr. Harper) admitted 
that the ground taken by his colleague 
(Mr. Hopkinson) that it must be an in« 
dictable to render it an impeachable of- 
fence, could not be supported ; but he 
took another ground tlat the oHence 
must be against some V.nown law. Thii 
ground I also believe to be erroneous. 
A jud^e may cause a trial to be by eleven 
jurors j this would be a gross misbe 
havio/* in office, and an impeachable oP 
fence ; because it would tend to subvert 
the ri^^ht of a trial by jury, and yet it 
would not be an indictable offence, nor 
do I know of any  knoAvn law which 
it would contravene. No law exists to 
prevent the president from exercising his 
influence with members of congress, nor 
the judges from delivering political 
charges, but t conceive them both to be 
impeachable offences. 

The g;entieman who opened the de* 
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fence obserred that no lawyer would use 
the word " misdetneanoiV unless as 
applicable to an oHence against law. I 
wiaii to know against what law the gen- 
tleman meant. Docs it mean an offence 
against the comn)on laV, tiie statutes of 
England, the statutes of the United 
States or the laws ol the diiTerent states ? 
If I were addressing a court of my o>vn 
itatc upon the subject of a misd-jmcan- 
or, I should speak of an OiTence a<^.iinst 
smpe laws of the state. If be tore a 
magistiute, I should speak of such of* 
fences as he had a right to punish, and 
here, as a manager, I speiik of misde- 
meanors in oilice, and 1 have shewn that 
a number may be committed for w.ich 
the offender can not be indicted. If th^ 
objection of the counsel m^ ans any thing, 
it is that no ofhcur can be impeached 
unless the offence be of such a nature as 
would make him indictal^Ie in the courts 
of the United States, (^ne of the coua- 
•«el contended that to render an oficnce 
impeachable it must be iiulictable, and 
another says • there must be some viola- 
tion of a pobitive law. And has referred 
ua to the state and common lav/s. They 
have admitted that no habitual drunken* 
ness and prof;;ne swearing on the bench 
would render a judge liable to impeach- 
ment, but have contended that those are 
iikdictable offences. I do not think tliey 
are so in t^xis country, except under 
«ome of the state laws. They arc 
punishable in England in the ecclesiasti- 
cal courts and are only punishable in the 
temporal courts under a statute of Jumes 
the first which was never in force in this 
country. The attorney gcnend of Mary- 
land observed, that there .were offences 
for which i judge woidd be impeachable 
although not doi>C: in his judicial capacity, 
to >.it, such as were of so heinous a 
nature as to require an infamous punii>h- 
ricnt. Let us examine this argument. 
In Maryland, if a man gets drunk or 
•wears he may be fined and upon hij 
refusal to pay the fine, the magistrate may 
order him to be whipped, or put him in the 
piilory. Here then would be an infamous 
. . punishment, and a judge in Maryland, 
according to the argument would be liable 
to an impeachment ; while in Virginia, 
perhaps the punishment may not be in- 
famous and the judge would escape. 
Under a svstem of laws once established 
in Connecticut called the blue laws, a 



judge might be publicly whipped for sa* 
luting his wife on t-ie Sabbath-day, but 
in Maryland no such laws existed, there- 
fore what would be deemed an impeacha- 
ble offence in one state would not in the 
other. It b therefore improper for this 
court in trying an imfliachment for of- 
fences committed against the United 
States to resort either to state -laws, or to 
the common law to ascertuin impsacr.able 
offences. In my opinion t le constitudon 
has defined, impeachments which means < 
any misbehaviour in office, and this ho- 
norable court are to judge whether the 
respondent has misbehaved himself in Ins 
judicial capacity. The law of impeach- 
ment b the law of justice and of tratli ; ' 
it is One which the Creator has given us. 
It is conscience. It is that law which is 
engraven on the hearts of men m Lideli- 
blc characters. Every man ought to con- 
duct himself with propriety, and hii own 
conscience must make the law. L'jt us 
then examine how far tliis S'ense of pro- 
propriety has been followed by judge 
Chase as to the first article of impeac.i- 
ment, to which I shall confine jny obser- 
vations. We were told by the j2:entle- 
men who opened the defence, t'lat tha 
case had been argued on the part cf ^thc 
managers, from the articles of impeach- 
ment, and not from tlie evidence. Sir, 
1 shall endeavor to shew that tliis article 
is not at variance with tlie evidence, but 
is supported by it. "fhesame gentleman 
has told us that there is but one truth in 
tile first specification, which is, that 
judge Chase-to-med and reduced on opin- 
ion to writing on the law of treason. This 
is not a charge against the respondent,' 
and the gentleman might have saved him- 
self the trouble of proving that no injury 
could result from the judge's informing 
his mind on the case. The charge against 
the respondent is, that he delivered the 
opinion before counsel were heai*d, and in 
the presence of the jury, and th it it tend- 
ed to bias them against the prisoner.— 
In answer to this it has been contoridcd, 
that Mr. Lev* is was the person who ^ave 
publicity to the opirion. ^Ir. Lewis could 
not have made known the contents of 
the paper, because he had no know- 
ledge of it. It must h.Live becone 
known by thar conduct of the jud^^e, 
who informed the conns el of the con- 
tents and then threw it down on the 
bar table^ when it waa copied. Ail the 
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witncftses hare declared that they never 
"witnessed a similar procedure. I shall 
iind«;rtake to pix)ve that judge Chase de- 
livered bis opinion in such a manner as 
tended to make an impression on the 
minds of the jury. Iji^un this point we 
have the testimony of >ir. Lewis and Mr. 
Bellas, but I do not intend to rely altoge- 
ther on theii evidence. The answer of 
the respondent is sufficient for my purpose. 
In the fourteenth page of tlic answer the 
judge declares, tl^at he did inform Mr. 
Lewis that the court were of the same 
opinion concerning the law of treason, as 
had hecn before decided in the case of 
Vigol and Mitchell, and on the first trial 
' of Fric*." What was tlus, but declaring 
that the acts charged against Fries a- 
mounted to treason ? Aid tiiis opinion 
was delivered in the pfresence of all tlie 
byestandcrs. The jury were informed tliat 
the opinion which the court intended to 
give* Was the same which had been given 
before, when Fries was found guiity. The 
plain inference to be deduced from tliis 
decUradon of the judge is, that the court 
had determined that Fries was guilty of 
treason. But it has been said tliat the 
court gave no opinion as to the facts. In 
answer to this, I will observe, tliat there 
was no dispute as to the facts, and the 
counsel have stated that they meant to 
rest their defence solely on the law ; and 
the respondent in the twelfth pa^^e of his 
answer admits " that ic was not suggested 
- that any new evidence was to be ottered," 
and the evidence was precisely the same 
as had been oflfered at tjjft^ trial when 
Fries was found guilty. The respondent 
Sind hh counsel have told us that the 
forming and delivering this opinion was 
intended as a service and a fuvor to the 
counsel for Fries, and to apprise tliem of 
the law and that they might seek new tes- 
timony : This could not possibl;- have 
been the reason which influenced the 
judge, because the opinion was delivered 
on the very^day, when Fries was brought 
into court for his tiial, and that was far 
from being a proper time for the counsel 
to seek new testimony. If the judge had 
been governed by any consideration of this 
kind, would he not have made an earlier 
communication to the coi;»)sel for Fries ? 
But in the very same ans^ tv in which the 
judge gives this reason for delivering the 
Opinion, he states " that it was not sug- 
gested that there wa» «ny new ^yidtnce/' 



certainly then tliia excuse desenrei Ifad 

epithet which has been applied to it by 
one of the managers, it is '* an unworthy 
evasion." No advantage could have rey- 
suited then to tlie cc^unscl or ti.eir client, 
because no dispute exibted as to the facts. 
Another reason assigned by the judge is, 
the great number of ciul suits, which 
were for trial at that term, and there- 
fore tliat the time of the court ought 
not to have been wasted. If this were 
a reason, how was the time to be saved ? 
The same arguments would have been 
used by the counsel to the jury, whether 
the couit had made up their minds, or not. 
The reasons assigned for the conduct of 
the judge are different and this court will 
decide whether they are coircct or not. 
I wish not to say what were the modves 
w hich induced the judge to adopt such a 
novel and extraordinary procedure- It is 
not my office to impute improper nKnives, 
but in my opinion his conduct was highly 
improj)cr. An impression has been at- 
tempted to be made on this court by as- 
serting that the opinion delivered- was 
correct, and that the arguments of Messrs. 
Lewis and Dallas could not have had any 
weight, because they would not have been 
correct. Sir, I do not agree "with the judge 
and his counsel, that tlie opinion delivered 
in the case of Fries, with respect to the 
law of treason, was a correct opinion, nor 
can I believe that I shall sufier in reputa- 
tion for this disagreement ; and I will take 
tlie liberty of offering a few observatioiis 
to shew, that there was nothing extrava- 
gant in the opinion, that the court wasin- 
coi-rect. The constitution declares '* that 
treason shall consist in levying war against 
the United States. The court said the 
terms " levying war," must receive a con- 
sti-uctive exposition, u\ a legal manner.— 
There are some authorides which consi- 
der this a quesdon of law, while others 
deem it a quesdon of fact. . This, how- 
ever, is not important. The courts in 
tiie case of Fries, considered it a quesdon 
of law. I will here beg leave to refer to 
the opinion of a very eminent judge in 
\'irginia, who is of a different opinion 
witli the respondent on the law of treason. 
I shall read a passage from Tucker's edi- 
d«n of Blackstone, not to shew that tlie 
opinion of the court, in the case of Fries, 
was incorrect but to shew that tbfte was 
nothing extravagant in beUeving it so. 
[Here Mr. Nicholson read a passa^ from 
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th&fimrth Tc^. Tucker's Bjackslone, page 
1 1, on the subject of treason.] I have read 
this to shew tliat the opinion of judge 
• Chase di the law of treason, is not the 
universal opinion ; but that a judge of a 
very high standing d'jubts its correctness. 
The first instance of constructive treason 
iia England, after the statute of Edwr.rd 
the first, was under the reign of Henry 
the eighth, and the next in the reign of 
Elizabeth. In the reigu of king Charles 
the second, while that eminent judge, sir 
^latthcw Hale, was on the bench, a case 
occurred similar to the one of Fries. — 
The case was reserved for the c pinion of 
twelve judges, 'and Uiey declared it to be 
treason, but sir Matthew Hale diii'ered in 
opinion with them. His reasons are stat- 
ed at large in Kelynge's reports. In the 
first tcial of Fries, there was a declaration 
by the district attorney who prosecuted 
Flies, « tliatwhatin England was deemed 
a constm^ttue levying of war, must in this 
country be deemed a direct levying of 
war.** I ask then whether there was 
any thin^ extravagant in the wish of 
Mr. Lewis and Mr. Dallas, to address 
the jury on the law, after Sir Matthew 
I'lale's doubting on it I So far from think- 
ing them deserving of censure, I -as an 
individual return them my tlianks for 
their cotKluct, and I trust that on a simi- 
lar occasion there will be found men 
bold enough to assert their rights and 
sav^ the constitution. I trust that coun- • 
Ml will always in a case of treason insist 
upon going before the jury on the law, 
and endeavor to obtain an expodtion of 
the constitution Afferent from that which 
has been given to it. We have been 
told that it is the universal practice for 
cou/ts to reduce their. opinions to writing 
on jhe law, before counsel have been 
heid>d, and Kelynge is cited as an au-^ 
thority to shew that the judges in Eng-^ 
land met on a certain occasion to settle 
the law, bcfore^the trial of persons for 
treason. Let it be remembered, that this 
was immediately after the restoration of 
king ChaHes the second; and the per- 
sons who were to be tried were accused 
of &e murder of liis father. At that 
time no person was safe who would sing 
hosannas to the king-, and manifast their 
steal by the destruction of the enemies of 
his father. ^ Surely then, a case which 
occurred at' such a time, can form no 
precedent to excuse judge Chase. But 



even were it proper, even had such a di-^ 
cision been made at any other time,, it. 
would fiimish no precedent for the con** 
duct of judge Chase. It is true, ths^t thb 
judges in England did meet before tha 
•trial and determine the law, but they had 
modesty enough to keep their opinions 
to themselves, and did not disclose them 
to the jury, before counsel, were heard. 
But judge Chase did deliver his opinion 
in open court, and in the presence of a 
number of the jury. This I have dearly 
proved by the answer of the judge. And 
he must have formed and delivered his 
opinion from a perfect knowledge of th« 
facts, for the attorney-general of Mary- 
land has said that judge Chase had the 
benefit of the notes of judge Peters and 
Mr. Rav/le, and it was not suggested tliat 
any new evidence would be adduced.-^ 
I presum;; it will be imnecessary to dilate 
longer on' the first specification, and 
v.ill proceed to the secohd. It charges 
the judge " with rcatricting the counsel 
for Fries from recutringto such English 
authorities as they believed apposite ; or 
from citing certain statutes of tiie United 
States which they deemed illustrative. of 
tlie positions upon which they intended 
to rest the defence of their client." In 
answer to this the gentleman who open- 
ed the defence observed, that the coim- 
sel on both sides were restricted, and 
therefore no partiality could be shewn. 
Sir, what was the restrtction placed upcm 
the attorney for the United States ? I am 
at a loss to discover any, except that of 
beinjg prevented firom defending John 
Fries, and in titis he was restricted by his 
oath of ofitce. It could be no resrict:on 
to tell him the law was on his side. Mr. 
Lewis's testimony upon this point de- 
serves more creidit tlian Mr. Rawie's, 
Mr. Rawle took no notes on tlie first day, 
and was too much occupied in his official 
situation to pay much attention to what 
transpired. Mr. Lewis was a party ccm- 
cemed, and must have paid particular at- 
tention to what was said by the judge, 
and his evidence is corroborated by the 
answer of the judge. Mr. Rawle recol- 
lected nothhig about any restriction with 
respect to the statutes of the United 
States, and he has stated one fact diffe- 
rent from what b stated by the respon- 
dent. ' He stated, that the judge declared 
that one of the copies of the opinion waa 
to be delirered to the jury, to take out 
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with thsm, whereas the judge states pre- 
cisely as Mi'., Levis- does, tnat the opin- 
ion was to be delivered to I he jury after 
tlie opening of tue case by the didUict at- 
torney. 1 shall, therefore, consider that 
the testimony of Mr. Le>» is, is einitled to 
more credit than the rest of the witness- 
es. Mr. Lewis stated that the couH 
said, t'nat the counsel should not read t<x 
statutes of the United States to the jury. 
Mr. Daiias stated, that after iiaving been 
informed by Mr. Levis of what had tran- 
spired, he went into court and mentioned 
to tlie judges what had been told him, 
and that it was not denied. I therefore 
shall take it for granted, that the counsel 
were restricted from citing the statutes 
of the United Stiitcs, as well as decisions 
in England before the revolution. What 
was the reason that the counsel for Fries 
willed to cite those English authorities ? 
I c is evident they wished to shew to thejury, 
tliat the construction which had been given 
in England to the terms " levying war," 
Tvas given in the worst of times, and tliat 
the judges since the revolution, had con- 
fidjred th(imselves boimd by the deci- 
.«■ jj 43 prior to th^t period. They wish- 
ed to read the statutes of the United States 
to shew, that congress did not consider 
that the offence with which Fries was 
ciiai'gcd, amounted to treason, and surely 
the congress of the United States had as 
much right to give a construction- to the 
tv:rms " levying war," as the court had. 
We iiave been told that if the court con- 
ceived those authoiiiies to have no con- 
nection with the case, they had a right to 
prevent their being read, and a distinc- 
tion has be'^n taken between the power 
and right of the jury to 4-<-ide upon the 
law in criminal cases. This is novel to 
rae. I always conceived tlut this right 
had never been denied to the jury. But 
if they have the power^ and no law has 
been made to restrict it, most indubitably 
they ha\e the right to decide questions of 
law as wel! as fact, in criminal cases. If 
s jury v.'ould be servile enough to adopt 
the opinion of the court when they believ- 
ed it erroneous, and tamely surrender 
tlieir right of deciding the law in criminal 
cases, they would deserve the punishment 
of attair.t. This attempt to justify the 
conduct of the judge, bears some evidence 
ef guilt. Gentlemen r.rc afraid to rest 
the case on the facts. I hope, however, 
that the right of the jury to decide the 



law in criminal cases, will nercr be dcni 
ed : It is a right recogftised by all the ^ 
courts in England. Some instances have 
happened, where a new trial has been 
granted after a verdict of guilt/, but there 
lias been no instance where a new trial 
has been granted after a verdict of ac- 
quittal. The reason given for the restric- 
tion of the counsel is, that it saved time. 
How was this to be done ? By prevent- 
ing the reading of those authorities which 
the counsel deemed niuterial to the de- 
fence of their client. 

The third specification is, " Oiat the 
judge debarred the prisoner of liis con- 
s itutional right of addressing the jurf . 
(through his counsel) on tiie law as well 
as on the fact, and indcavoring to wrest 
from the jury, their indisputable right to 
hear argument and determine upon the 
question of law as well as the question of 
fact, involved in the verdict they were rt- 
quiixjd to give." It is not contended that 
Mr.* Chase debarred- the counsel by any 
actual interference when thc\ were about 
to address tlie jury, but that his conduct 
on the first day had that tendency. Mr. 
Lewis stated tliat the judge did say, that 
if the counsel conceived the opiniou of the 
court to be erroneous, they must address 
their arguments to the court and not to the 
jury. And on the second day, when judgt 
Chase told the coimsei that they were 
at liberty to proceed and address the jury 
on the law, he added, that they must doit 
at the hazard of their reputation, and this 
was done in the presence of the jury, Ko 
doubt can exist but that tlie counsel were 
prevented from addressing the jury by 
the conduct of the judge, and no counsel 
would address a jury under similar cir- 
cumstances. Mr, Lewis might well use 
the language which he did, and was per- 
fectly justifiable in abandoning the cause 
of his client, because, after what had taken 
place, there was no liopes of rendering 
him any assistance by defending him, and 
the only chance of saving his life was to 
obtain a pardon from the president* It 
was said by one of the counsel, that the 
right of t'le jury to decide on the law, did 
not ^ive them a dispensing power over 
it, and they were bound by the opinion of 
the court, if that opinion was correct. 
There ca^i be no doubt of this. Neither 
the court nor jury have any Jfight to dis- 
pense with the law. The counsel for 
Frics> did not contend that the jury had 
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tliis power. All they contended for was, 
tliat the July should receive information 
upon the iaw. It has been asked what 
iliducement a judge can have to act cor- 
ruptly in this coiuitry, when they are in- 
dependent. Sir, in England, the judicia- 
ry are as independent as in this country ; 
it has been sacred for nearly one hundred 
years, and yet for the last twenty years, 
many instances have been pointed out, in 
which we find a strony: leaninn: of the 
court against the prisoner. In Ireland, 
judicial independence is 3trong;ly fortified. 
What has been the conduct of judges in 
that country ? We have seen Ireland 
bleeding at every pore, and trembling at 
every nerve. We see the judges there, 
always engaged on the side of the prose- 
cution. Those judges might expect and 
receive the approbation of their govern- 
ment for such conduct, and that would be 
' inducement for others to follow their ex- 
ample. It is our duty to prevent this evil 
from growing in this country. Let us 
crush it in the bud, lest we be unable when 
it becomes a tiee. I trust that this court 
will be of opinion, that judge Chase has 
been guilty of a misdemeanor in office, and 
that he will be convicted, and disqualified 
from holding any office lindcr the United 
States. 

I dp not mtend to make any observa- 
tions on the rest of the articles of im- 
peachment, but shall leave it to my two 
friends who are to follow me. I have In 
this important business been governed by 
a sense of duty, and I trust that this honor- 
able court will be governed in the like 
inantler. 



Ma. RODNEY. 

Mr. pREsi D ENT. A spectacle as solemn 
as any heretofore witnessed now presents 
itself to our view. A man who has filled 
many of the most important public stations 
in our cotintry, stands charged with the 
commission of criminal acts. Onthe one 
hand tlie reputation and character of a 
respectable individual is involved, on the 
other the most important privileges of the 
American people. A man who can be- 
hold this scene with indifference must be 
unworthy of society. The public anxiety 
Biuat be manifest on so important a tri^l. 



It is a trial embracing a number of trans- 
actions, and is more important than any 
which has transpired since tHe formation 
of our government. • In acting as a mana- 
ger of the house, of representatives in 
support of the impeachment, I shall 
discharge my duty with extreme pain, 
but it has been a rule of my^ life never to 
suffer my private feelings to prevent me 
from (Uscharging my duty. To this 
tribunal I look for a display of impartiality 
in this case, and I feel confident that thi^ 
honorable court will suffer neither party 
nor personal considerations to mingle 
themselves in this cause. The banehil 

.spirit of party will not dare to approach 
these walls. In the whole proceedings of 

. this trial,'! have discovered that tmtb, 
and truth only, has been regarded, and 
after a fair and frill investigation of the 

• case> I shall acquiesce with cheai'fulness 
in the decision. In the course of my ar- 
guments, permit me to advert to some of 
the positions laid down by .the learned 
counsel for the respondent. This court 
has been reminded tliat their judgment 
will be judged by posterity, and the res- 
pondent in his answer has gone farther, 
and appealed to the jrreat searcher of hearts 
at the last day. Before thi«^ tribunal w« 

• all must appear, and I trust that more 
mercy will be shewn to the respondent, 
than was shewn by him to Fries. We 
have heard something like a complaint 

• from my learned friend who opiened the 
defence, that this impeachment had not 
been instituted sooner. Let it be remem- 
bered thaf although some of the acts with 
which the judge stands impeached, were 
committed several years ago, yet that c- 
thers were committed but a short time 
^nce, and the impeachment was not in- 
stituted until found absolutely necessary. 
Was then the leniency of the house of 
i*epresentatives a ground of reproach I 
I trust not. Although justice has a slow 
yet it has a certain step, and will always 
overtake her victims : And the house of 
representatives far from being deserving 
of censure for this prosecution, ought to 
receive credit ' for the pains which they 
have taken, to preserve the fountains of 
justice pure and imsullied: and the' 
thanks of the nation arc justly due 
to my worthy friend near me (Mr. 
Randolph) for his bringing forward the 
investigation. Wc hare heard some 
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•bservationii vidi respect to the in- 
dependency of the judiciary. I admit it to 
be essential, but I am afraid that the doc- 
trine IB attempted to be carried t<x) far. 
We have been told that the only reply 
>irhich could be made to the essenuality 
•f die independence of the judiciary was 
some jargon about the sovereignty of the 
people. Sir, I cannot a^ee with my 
friend (Mr. Hopkinson) that the people 
are to care nothing about the actions of 
tiieir agents, on the contrary, I believe 
they oup:ht always to watch them. An 
observation was made by the gentleman 
who spoke yesterday (Mr. Harper) with 
respect ta the change of parties. If the 
obsen'alion was made with reference to 
tliosr in po^v*er, I do not conceive it to be • 
correct. We have found the present rid- 
ing party unA^-illingj to continue laws un- 
der which some of them while in the mi- 
nority hud been punishedj and they are 
now attempting to preserve the streams 
of JTtbiice pure, by bringing before this 
bar«a jv.df^c, who has been charged with 
oppression in oflice. It was contended 
by the attorney general'of Maryland, that 
according to the authorities, no person 
could be impeached but for a high crime 
or a high misdemeanor, and that it must 
be such an offence as stamped infamy up- 
on the ouiccr. Let us without troubling 
the law books, advert tothe constitution of 
our countrv. I think I shall be able to 
demonsti'ate from the language of that in- 
strument, that it is not necessary that a 
judge should be guilty of an indictable of- 
fence to render him impeachable, ar.i I 
Vi^ill go farther and shew that according 
to the gentleman's (Mr. Martin) own de- 
fiiiition, and taking up the book which he 
bar. citcr!, that tlie respondent has been 
gulh V of more than one misdemeanor. 

The fird mention which is made in 
the conditution about impeachment is 
in the third fe<fMon of the firft article, 
where it is faid, that «* the fenatc fliall 
have the fole power to try all impeach- 
ments." In the next claufc wc find 
the punlfliraent in cafes of impeach- 
ment limiited ; it declares, that " judg- 
ment in cafes of impeachment, fliall 
not extend further than to removal 
from office and difqualification to hold 
and enjoy any .office of honor, truft or 
'f'rofit under the United States. Bat 



the party canriSked fhall nererthdeft 
be liable and fubje£l to indi£im^t, 
trial, judgment and punifhment, ac- 
cording to law.*' Upon Ac bafis of ^ 
this lait article, a fuperftrudure has 
been eredled by the counfel, which I 
trult can eafily be demoliOied. It is 
contended chat the ft-amers of the con- 
(litution were of opinion, that to ren- 
der an offence impeachable, it muftbe 
indictable. Can this meaning be gSH 
thered from the. words of the conftitn- 
tton ? To my mind it can not. In En- 
gland the punifhment in cafes of im- 
peachment fupercedes all other model, 
and a man can not be indiAcd after 
being impeached. But the framers of 
the conAitution, having limitted the 
puniihment in cafes of impeacfamcnt, 
alfo enafted that the ^arty might be 
afterwards indiAed and puniihed, ac- 
cording to law, meaning where an iii- 
diflment would lie,* leaving therefort 
nothing to the difcretion of the court 
of impeachment as to the annexing any 
other punifhmcnt to removal and dif- 
qualification. It was therefore abfo- 
lutely necefiary that a claufe ihould he 
infer ted in the conftitution, providing 
that the party might <<be indited and 
punifhed according to law," becaufe 
crimes might be committed by an offi- 
cer of government, for which remo- 
val and difqualification would be a ve- 
ry inadequate punifliment. Let tis 
proceed a little further on thecondita- 
tion. In the fourth fe£lion of the fc- 
cond article, it is faid, << the prcfident^ 
vice^prefidenr, and all civil officers of 
the United States, (ball be removed 
from office on impeachment for and 
conviAioB of trcafon, bribery, or other 
high* crimes and mifdemeanors." Here 
' the conilitution is imperative, and the 
officer muft hi removed upon convic- 
tion of either of thofc offences. If wc 
take the conilitution as one entire in- 
ftrument, the fyftem of impeachment 
will be found as little liable to objedi- 
on as any other part of it. The con- 
ilitution alfo declares, that *' the judg- 
es both of the fupremo and inferior 



^4J 



courts, (hall hold tlir ir olfices during 
jjood behaviour." Judge Chafe holds a 
high and refponfible office, and ischarg- 
cd with a£^8 of mifbehaviour in office. 
Any aft of mifbehaviour is a breach 
of duty, and a judge cannot be remov- 
ed from office but by impeachment. 
Were the people to take notice of the 
afts of miibehaviour? If fo, to whom 
are rhey to complain ? It mud be to 
the hoofe of rcprefentatives, who muft 
exhibit the articles of accufation to the 
fcnate, who will judge whether they 
amount to a mifbehaviour in office. If 
the poGtion taken by the counfel for 
the refpondent be correct, in what a 
fituation would this country be. No 



dtfon. But a gentlepia^ (Mr« Martin) 
ha3 endeavored to impeach the author* 
ity of the hijjheft iribunal in Pcnnfyi- 
vanla» and hns a&ed if that dccifion is 
to be a precedent for this court. I 
aflc fir, whether, when a cafe whi:h 
was decided in Conneflicut has been 
cited, the decifion of the ftmitc of 
Psnnfylvania ought not to be attended 
to ? Surely a cafe dcciacd in Pennfyl* 
vania, ought to have as much weight as 
a cafe decided in Connedticut. What 
were the charges againft judge Addifon* 
There were two articles of impeach- 
ment. The firft charged him with 
having told the petit jury (after judge 
Lucas had charged them) that what 



milbehaviour in office would render an that jud^e had faid, had nothing ro do 
officer liable to impeachment and re- with the fcibjc6^ ; and the fecond 
moval, unlefs the offence were indicta- 
ble. Suppofe judge Chafe had omitted 
to hold his court, and bufmefs had 



thereby been prevented from being 
tranfa£ted ; that would ha^e been no 
indictable offence, yet furely it would 
be fuch a grofs mifbehaviour in office 
as to render him unfit to hold his feat 
on the bench. He mud therefore be 
impeached for fuch condu£t. Suppofe 
he Ihoald from favor, poftpone a caufe 
for one perfon and refufe to poftpone 
the caufe of another in a fimiiar fitua- 
tion. Surely for fuch a mifbehaviour 
he would deferve to be removed, but 
he couid not be removed unlefs by im- 
peachment, for the offence is not in- 
di(5^able. Habitual drunkennefs in a 
judge is not an indictable offence, bit 
the fenate at their lad feffion, deter- 
mined it to be an impeachable one, and 
did actually remove judge Pickering 
from office for that offence. Suppofe 
a judge (hould order a trial by eleven 
jurors inftead of twelve, I know of no 
law which would be violated, and I de- 
fy the learned attorney-general of Ma- 
ryland to {hew any law which provides 
that there (hall be twelve jurors to try 
a caufe, yet this would be an aCt of 
grofs mifconduCt, and deferving of re- 
moval. I will again refer to the pre- 
cedent which I mentioned a few dnjs 
ago. I allude to the caf« of judge Ad- 



chargcd him with preventuig judge Lu- 
cas from delivering a charge tp the 
grand jury. (Here Mr. Rodney read 
the articles.) The counfel for the pro- 
fecution relied chiefly on the Uft: arti- 
cle, and in the courfe of the trial it ap« 
peared from the evidence, that Mr» 
Addifon, as chief juflice, always de- 
livered charges to the grand juries, and 
that after having delivered a charge, 
he prevented Mr. Lucas, who wus an 
affbciate judice, from delivering one« 
It was contended by Mr. Addifon with 
great ingenuity, that he was not liabi« 
to an impeachment, becaufe there w. t 
no violation of law \ he argued this 
with great zeal, and there Was but little 
doubt of there being no law to puiiifh 
him, becaufe an information had been 
attempted to be filed againft him, in the 
fupre me court of the (late, and the 
court had refufed to grant it. No law 
(Jan be found which gives the power to 
the aiTociate judges to deliver charges, 
and it had been a fettled opinion among 
the judges of that court, that Mr. Ad- 
difon alone had the right to deliver 
charges to grand juries* It was the 
wilh of j>udge Addifon, not to have 
his political charges contradided. 
Had he not delivered extra matf^\ he 
would never have had to interrupt Mr. 
Lucas. This is one of the ftrongcit 
cafes which human inuginaiion can 
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invent, in fupport of the doctrine for 
'which I have been contending. The 
counfc) for the profecution did not at- 
tempt' to Oiew th^tit was an indicfiable 
offence, yet notwithftanding this, judge 
Addifon was convi£):ed and removed 
from office. There is alfo a manner 
provided bj the conftitution of Penii- 
fylvania, for removing all officers not 
guilty of impeachable offences, and 
this was relied on by Mr. Addifon, 
but the fenate conceived it was fuch a 
milbchavior in office, as juftified acon« 
vi«^lion and removal, and I think they 
decided very properly. As I have been 
called upon to relate a recent cafe de- 
cided in Pennfylvania, I will obfcrvc, 
that althougli the judges in tiiat cafe 
were defended by two of the moft able 
counfcl in the United LStates, and the 
offence was not conttnided to be in- 
di(5lable, yet they never midc the point 
that the judges were not impeachable, 
becaufe not indiftnblcji They con- 
tended that the oiFencc was an error 
in judghicrit, and that judges were not 
liable to impeachntent for fuch an er- 
ror. But r rely principally on the cafe 
of judg2 Pickering, which was decid- 
ed bv this honorable court, and which 
clearly eftiblifhes, the doctrine, that it 
is not ncccifary that an oflfcnce fliould 
be indictable in order to render it im- 
^cachnbl*. What is the definition of 
lL mifdcsneanor ? It is an offence of 
omiin<jn or commitFioh j either doing 
what is prohibited omeglecf^ling to do 
what is commanded. I will try this 
cafe by that tcfl. If we fliall ihew to 
this court, t!)at by the conflitution a 
man is entitled to a fair trial and the 
benefit of counfd, and that Fries and 
CallcndLT were deprived Of thofc 
right*?, I truft there will be no hcfita- 
tioii in declaring that the rcfpondent 
has been guilty of high mifdemeanors 
in oITice. What is the oath of a judge? 
It ii>»to adminiilf r jufticc faithfully and 
irapartirtlly. The conftitution is the 
fuprevnc law of the land, and if judge 
Cliife dcpri/ed Fries of a fair and im- 
partial trial and of the benefit of coun- 
fei, he has committed an a£^ In the 
very teeth and face of that facred law. 
This is a mifdemeanor of the higheft 



nature, it is a violation of tlie fupremc 
law. If in a capital cafe the rcfpon- 
dent deprived the accufed of the ben- 
efit of counfel, he has been guilty of a 
violation of the conflitution in one of 
its moft important parts. I hope Mr. 
Prefident, I have fatisfied the court that 
the offence need not be an indictable 
one to render it impeachable! and that 
if judge Chafe is guilty of the charges 
contained in the impeachment, he ha^ 
committed high mifdemeanors and is 
liable to a removal. In examining fome 
of the articlgs of impeachment, I fhall 
occupy as little of the time of the 
court as I poffibly can. I confider my« 
felf addreffing judges more competent 
to ^ive me inflrucSian than to receive 
it from me. L?t me now proceed to 
the cafe of the poor, trembling unfor- 
tunate Fries, w^hich is a lamentable 
fpe£lacle, and as it regards the refpon- 
dent, it is of the nrft importance. 
Fries had been indi£led, tried and con- 
victed of having been guilty of trca- 
fnn, and a new trial granted^ This 
was a re-hearing of the cafe, and no- 
thing was to be inferred from the for- 
mer decifion. I apprehend chat it w^ 
the duty of judge Chafe to have gone 
into Pennfylvania, with a mind, totally 
unprejudiced, and have viewed every 
circumtlance of the cafe with the ut- 
moll impartiality. It was not his du- 
ty to have formed his opinion on cx- 
parte tedimony ) his mind ought to 
have been free to receive the impyeffi- 
ons of truth, and to decide according 
to the principles of juftice- What 
was the benefit of a new trial, if the 
judge was to go to hold the court with 
a mind prejudiced againfl the prifon- 
er. But we are 'informed by judge 
Chafe in his anfwer, that he went t<l 
Philadelphia to hold tl)e court and had 
heard the indi£tmcnt againfl Fries, 
read upon his arraignment. I will re- 
cur to the teflimony which has been 
offered in this cafe, where there is an 
admiffion by the refpondent, th^ the 
opinion which he had reduced to writ- 
ing was to be delivered to the jury af- 
ter the attorney for the United Stafeet 
had opened his cafe, thereby adding 
his fandUon to the ftatement made by 
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•he profccutor to the jury. In the o- 
pinion which judge Chafe, had reduced 
to writing, he fays, " the court heard 
the indidment read upon the arraign- 
ment of the prifoner, and jufl now on 
his trial." Here the judge was prema- 
ture, for at the time when he delivered 
a copy of the opinion to Mr. I^ewis, 
Fries had not been put on his trial. 
This proves the 6rft fpecification in the 
Article relative to Fries to be correct. 
What would judge Chafe have thought 
had this court acted in a (imilar man- 
ner ? Suppofe at the opening of this 
eafe, the prefident of the court had de- 
livered a written opinion on the law, 
and declared that the court had ma- 
turely confideredthe law, and that was 
the refult of their deliberations, and 
that the counfel for the refpondent 
(hould not recur to any authorities but 
what the court deemed relevant, I ap- 
prehend thdt judge Chafe would not 
have confidercd this a fair and impar- 
tkl trial. He would have exclaimed 
(and with juftice too) that his cafe was 
prejudged ; that there was a determi- 
nation to convift him. But we have 
been told that judge Chafe when he de- 
livered the opinion declared that*' coun- 
fel Qiould be heard.'' What was this 
hearing i In order to afcertain the 
meaning of the judge we mull bear in 
mind the teflimony. This circuni- 
ftante is related differently by the wit- 
nefles. It is true that Mr. Tilghman 
dated that judge Chafe did obferve, 
when he faid that the court had form- 
ed an opinion on the law, *< that ne- 
verthclcfs, counfel (hould be heard." 
But we find that when the learned 
judge explained his meaning, it was 
that they (hould be heard in the man- 
ner pointed onto by him. They were 
not to be permitted to cite cafes to the 
jury which he confidered not law. Mr. 
Rawl« (luted that he took no notes on 
the firll day of the trial, and has but 
an imperfe£l recollection of what 
tranfpircd ; on the fecond day he fays 
that judge Chafe informed the counfel 
that they might proceed in the defence 
and argue the law to the jury, but that 
they (hould not cite the cafes of the 
•« ftags horns," and the « heir to the 



crowa." It foems to be the unfortu- 
nate (ituation of the judge, to have his 
expreffions always at variance. After 
telling Mr. Lewis to proceed and ar- 
gue the law to the jury as fully as he 
chofe, he obferved when fpeaking of 
cafes on #hich Mr. Lewis meaut to re- 
ly, «« fuch cafes ought not, (hall not go 
to the jury*." I muft be permitted to 
remark that the jury have a right to de- 
cide the law as vifll as the fact in cri- 
minal cafes, and the court have no right 
to decide what cafes are or are not law. 
If the court are to decide what cafes 
are law, the right of the jury to decide 
the law would btf a mere name. It 
would be fomcthinjr (imilar to the fai- 
lor in the play of the «« Tempeft," who 
was content that hid comrade fhould be 
viceroy over the ifland, provided he 
(hould be viceroy over him, I do not 
mean to fay that if counfel were to cite 
hiftory to the jury as law, that the court 
would not have a rontrol over them 
and prevent their wafting time, by 
reading books totally irrelevant. Buc 
the cafes which the counfel for Fries 
were prohibited from citing, were re- 
levant. The eonftitutlon declares that 
trcafon (ball con(](l •• in levying w.ir.'* 
The terms " levying war," are con- 
(Irudlive. 

When the counfel for Fries knew 
that the counfel for the United States 
would cite cafes decided in England 
(ioce the revolution to (hew what was 
deemed a « levying war" they wi(hed 
to cite cafes before the revolution, in 
order to (hew that every thing almoft 
had bten deemed treafon, and that the 
judges (ince the revolution had confi- 
dered thernfelves bound by decifions 
before that period. Was there any 
thing incorrect or improper in this f 
Was it not right when the counfel for 
the United States were permitted to 
cite cafes as law, for the counfel to 
(hew the muddy and corrupt fource 
from which the decifions flowed ? Had 
they not a right to ihew that fome of 
them were made by the infamous Jef* 
fries, and that although the judges in 
England (ince their revojution were in- 
dependent, yet they confidered them* 
felves bound by thofe dccifioQSj an4 
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that the courts of the United States 
ought not to be governed by them ? I 
confidcr that this ad; of the rcfpondent 
deprived John Fries of the benefit of 
coanfel. In fupport of this we have 
the tedimony of Mr. Lewis «ad Mr. 
Dallas, who declare, that judge Chafe 
faid that the counfcl mud addrefsthem* 
felvcs on the law to the court and not 
to the jury. To be furc Mr. Tilgh- 
n^an ani Mr. Rawle do not recollect 
this, but how is this to operate again (I 
the pofinve tedimony of the other wit- 
ncilus. I will put a cafe, which will 
fhew that fome ilriking obfervaticns 
may be rccollc£led by one wimcfs, and 
not by another. The gentleman who 
clofed the defence, (Mr. Harper) men- 
tioned, that one of the managers had 
faid, that an '< impeachment was mere- 
ly an inqutd of ofSce." I believe there 
is not a manager who recollects that the 
gbferyation was made (except the gen- 
tleman who made it) and yet I believe 
there is not one manager, who does not 
believe that it was made. We have alfo 
thepofitivc tefliraonyof Mr.Lewis and 
Mr. Dallas, that judge Chafe prohi- 
kitted the datutes of the United States 
(yom beinjj read. The counfel finding 
that upon the fird trial of Fries, the 
cafe was alFimltiated to the cafe of the 
Wedern Infurre£lion, wiflied to read 
the datutes of congrefs,. in order to 
fiiew their opinion of thofe cafes, and 
that congrefs deemed an offence fimi- 
lar to the one with which Fries was 
bhaxged, not treafon but a riot It was 
believed that by the firit fe£iion of the 
<* fedicion law," the crime with which 
yrics Pbood charged was punifh^d by 
<< fine and imprifonment." We have 
been told thiU thofe datutes ought not 
to liave been read to the jury, becaufe 
the conditution has defined ticafoni 
{lod congreli had no power to fay what 
was or was not treafon. It is true that 
the conditutiou has defined treafon, 
but thw' Icgillature of the United States 
JiaVe an indifpuuble right to give their 
por»dru£lion to the terms 'levying war.' 
The judge himfclf dated, that En- 
glifh autho.rities fince their r^^volution) 
(hould be read to the jury, not to go- 
vern tlieir decifiou^ b^t merely as the 



opinions of wife and able men. Yet 
the opinion of conjure fs was fcouted 
out of court. I did not fuppofe that 
there was a court of judicc or injudice 
in this country, that would rcfufe to 
hear the opinion of the legiflature on 
fo important a fubjcil. Take it for 
granted, that congrefs could not define 
treafon, yet furely the courts ought to 
have refpeclcd the opinions of fuch an 
an enlightened body. Was there no 
gentlemen of t dents in congrefs at th« 
time of the paiTage of the law ? Sure- 
ly that will not be contended. But 
why did the counfel wifh to read the 
datutes of congrefs i It ^as to (hew 
that the opinion formed by judge Chafe 
was incorreft. We all know that opi- 
nion (like the one given by the judges) 
without argument* is not binding, and 
that an opinion given after argument, 
which has no relation to liie fubjeS arc 
mere Ohitu Di£iay and are but little re- 
garded. The counfel therefore wilhed 
to (hew to the jury ^that the opinioa 
formed by the court without hearing 
argument was erroneous, and they 
were deprived of this right by the 
court. Here then are two charges 
proved upon the rcfpondent, •« that he 
delivered an opinion in writing on the 
quedion of law before counfel were 
heard, and that he redrided the coun- 
fel from citing authorities which r^.ey 
deemed ncctlTiry in the defence of their 
client." Here then the prifoner was 
deprived of coailitutional privileges. 
Here we find him deprived of addref- 
fing the jury on the law, and his coun- 
fel compelled to abandon his cafe by 
the conduft of the rcfpondent. In 
what view docs this exhibit a man, 
who is calculated to be one of the grcat- 
ed men that our country can boad of ? 
In exhibit, a fwCne truly deplorable, 
and yet we are told that he ought to 
have committed the counftl to prifon 
for refiding fuch innovations ou their 
privileges } What, fir, commit coun- 
fel to prifon for attempting to adiireb 
the jury on the law in a criminal cafe, 
when there was no difpute about the 
fadts, and withdrawing from his de- 
fence when they were not permitted to 
fay any thing in his favor^ beiaufe^by 
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the condu^ of the court, they were and the late preGdent is ju&I;- entitled 

compelled to abandon the defence of to the eulogtum which has been be- 

their client ; were counfel of their cha- (lowed on him by my friend wlio open- 

racier to be committed for not tamely cd this cafe, (Mr. Randolph.) \VTien 

furrchdering their rights ? So far from Fries was deferted by hiscounfel| judge 

agreeing with the learned attorney Chafe aflced him whether he was ready 

general of Maryland on tiiisi I am of for trial of would have other counfel 

opinion that the counfel were worthy afTigned him. "^hat mud have been 

of a civic crown for their manly con- the (late of Frits's mind at that time ? 

du£l. I was forty to hear that in Ma- Without counfel to advife him what 

rylandy in a criminal cafe, nothing is to do, and being arraigned for an of- 

more cu(l«mary than to take the opin- fence which might deprive him of his 

i«n of the court on the point of law, life ; he was far from being in a proper 

aod for the counfel to acquiefce in their (late of mind to condud^ his caaf;, and 

decifion ; that although counfel be- yet they were told that It was the fault 

lieved the opinion of the court to be of his counfel, who withdrew from 

erroneous, yet that it would be deemed his defence, and this is m ide a ground 

a breach of decorum to arg«e to the for acquiting the judge, although he 

jury agaiaft the opinion of the court, forced them to abandon the defence, 

and tlierefore they mud fit down and While I am upon tliis pare of the fub- 

fee their client convi&ed. When how- jctl, permit me to take notice of fome 

ever I put a cafe to the witnefs (judge cafes cited by the counfel. The gen- 

Winchefter) of grofs and manifed er- tleman who opened the defence, re- 

ror in the opinion of the court, wheth- ferred us to a cafe in Kelyngc, where 

er he would not then argue the law tox the judges met and decided what was 

the jury, he replied that fuch a cafe to be the Uw in the trial of perfons, 

would judify it. It has been dated who were charged with having com- 

that the opinion of the court in the mitted txeafon. This took place after 

cafe of Fries was correal, and that fimi- the redoration of Charles the fecond^ 

lar cafes had been decided in (he fame and the perfons who were to be tried 

court. I am not difpofed to enter into where charged with the murder of hid 

an invedigation of the law of treafon, father. Need I inform this honorable 

but I only mean to enter my folemn court, that at that time the iiland of 

protefl againd the opinion of the ref- Great Britain was a place of common 

pendent on the law of treafon. I be- (laughter. That judges were appoint- 

Lcvc that John Fries was not guilty of ed to bring to punilhment the innocent 

treafon, and that he v/as deprived of a as well as the guilty. Such was the 

conilitutional privilege when his coun- third of the government fnr bfood, that 

fel were prevented from arguing the they perfecuted perfons who had fled to 

law to the jury. I do brieve that Fries the remoted corners of the earth, an4 

was pardoned becaufe the then pre(i- it is furpri(ing that a cafe which had 

dene of the Ucited States, did believe been determined at a time when pro- 

the opinion of the court to havcT been fcription was the order of the day, 

erroneous. But for the interference (hould be produced to judify the con- 

of the prcfident, the blood of Fries dudl of the refpondent. One of the 

would have been (hed, and that, the counfel, (Mr. Key) cited a late cafe 

respondent would have had to anfwer from Term Reports to fliew, that how- 

for it at the judgment feat to which he ever manifedly a judge violates the 

has appealed. The pardon was grant- laws of his country, yet, that criminal 

ed in confequence of the reprefentation intentions mud not be prefumed. That 

made to the prefident by the counfel cafe was an application for an informal 

for Fries, and if ever the arm of mercy tion, which is a fummary procefs and 

ought to have been extended to any has no analogy to the cafe at bar. But. 

perfon condemned to die, it was ex« it appears that in that cafe the court 
tended pr0|>erly in the cafe of Fries, did not decide the law until tbty heard 



ibe evidencfii iipd th<i Opinion ^giyen nyfpher of weeks ? No, Gr, th« poll- 
by judge QulleOy that corrupt motives ppament is granted until the next term, 
muit be proyed in d judg^^i ^^$ .^^ and I have never heard of a court's ad- 
opinion which ic was npt ncQeiTary for JQurning for a tin^e and then returning 
him to give in the decifion of the cafei to try a particular Cafe. Wliat was the 
apfl was a mere QHiu Diclum, The rcf- pretejct ufed by the judge for declaring 
pondent in the cafe of FricSi decided that Callend^r waa not entitled to a 
without hearing one of the parlies, and cpntinujince r His conduct is to be ted- 
however clear his perception pf the law cd by the fa<fls which appeared at the 
might be, yet moil iodjibitably his c^n- trial, not froni Mr. Hay's declaring 
d^«.^t was in^orre6>, let him be tried that there was no ground of defence, 
by any ftandard. Even omnifciencc except the uncouilitutionilitj of the 
would not condemn Adam after he had feditiop law. 

trangrefled, without a hearing, for wc There was an afHdavit filed, ft^^iing 

read jn that facrtd book which has been grounds perfedly tenable, and on 

fo much appealed to, t^hat the almighty which the court ought to have grant* 

cried *< Adam, where art thou." And ed a continuance. One of the coun- 

fljall man, proud man, puffed up with fel for the refpondent (Mr. Lee) has 

a little brief and flcciing authority," read a rule of the fupreme court, in 

play fuch fantailic tricks withput re- which it is declared, that^< that court 

cciving punifliment from the conftitu- will confider the pra^iceof the kingS 

tionai organ of the people ? I trud npt bench as forming the outline fprthem." 

(ir* In the c^fe which I cited a few days 

The c:|fe ef Fries was fucce^ded by ag(J, it is faid, ti)at in order (o obtain 

that of Caliender. Callcnder had writ- a poftponment, it js only ncceffary for 

ten a book which I never faw until the the party to fwcar that he has a nxate- 

commencement of this trial. It ap- terial witnefs abfent, and that he be- 

pcars that the judge was furnifted lieves he can be able to procure his at- 

with a copy pf the work, and with It tendance ip a reafpnable time. The 

fcored, he ufed it as a vade rfiecumt pr affidavit of Callendcr ftated the abXence 

a travelling companion. With it be of witnefles which he deemed materi* 

travelled to Richmond, where the book al to his defence, and alfo (tared the 

was printed, to hold a court, and foori names of the witneOes, and what he 

softer his arrival a prefentment and in- expeded to prove by them. What ir 

diftment were fpund agaii?(lCallender. the anfwer given to this i The one is 

]dr. Callendcr \vas bMnted up and down a technical obje£Vion as to the form of 

the country, was at lengih traced by the affidavit. The other that the wit- 

^he marihal acid brought into court.—- neifes if prefent could not acquit CaS-- 

He plead not guilty to the indi£tment, lender, and thert/ore it w^s unneceflii- 

9nd had counfel for his defence. To ry to continue his cafe. Never before 

tvoid any difficulty on the cafe of Cal- in a court of jujftice did I hear chat the 

lender, I (hall rely ou the tedimony pf teftimony pf a witnefs muft prove the 

Mr. Robertfon tlie Ihprt hand writer. >y hole truth, or it was (o be rejected. 

An aihdavit was filed oy Callender for Was there any thing like fufpicion in 

S pontinuance of the caufe, and the the cafe of Callendcr which would in- 

judge refufed to grant it. It has been duce the court to believe that the affi* 

Aiid that judge Chafe offirred to poft- davit was merely filed for dei-^^y ? I am 

pone the trial for fix weeks. If I were unable to difcover any thing of the 

10 rely on any circumftanceto difcover kind. He was presented, indiftcd and 

improper motives in the judge, it would about to be tried at the fame term. — 

be that. He vvas willing to poftppne Callender alfo flated in hjs afficfat, that 

ihe cafe to any time, provided he 0)ould ^herewere certain books which were 

^r«fide at the trial* Is it the com- material to his defence, and he wiflicd 

(non courfc of things when a poftpon- time in order to procure them. It has 

jtient i$ prayed foi^^ tp gr^ni it for js beeaiftid (h^t aman when he ua^^r* 
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takes to writr^ ought to be furnlOied 
with aH his proofs. This is novel doc« 
trine to me, that when a man it about 
to write, he mod have his wttnefles at 
his elbow. Whan a man is charged with 
publifhingafairehoodyitisrafBcienttime 
for him to look out for hisproofs. Sup* 
pofe a man was told of a circumftance, 
and from fuch a refpcflablc fource 
IS to leave no doubts of its authenticity. 
Nay fuppofe his informant went before 
a magill rate and depofed as to the truth 
of it, mud he not relate it becaufe bis 
informant was not always in fights -* 
Surely gentlemen arc not ferious iii 
fuch an obfdrvation, Callender was not 
bound to hunt for his proofs until hd 
was prefented. Some of his witnefles 
lived at a confiderable diftance from 
Richmond. He wrnt inte court, and 
dated that the witnelTes which he (wore 
to be material, would go to defeat 
eight out of the twenty criminal a£ti 
charged in the indickment. What Was 
the reply given to the affidavit ? It was 
that the witnefles if prefent, could not 
exculpate Callendcr. Did any of the 
members, of this court ever hear of 
fuch af flagrant piece of injuflice? How 
were the couTrt to know but that Cal- 
fendipT had witnefles at hand to* prore 
the truth of th^ reft of the charges ? 
If in a court of criminal jufKce a man's 
cafe crtibraccs a varlet? of fa£ts, and 
one of the witnefl'es who is material 
is abfent^ the court ought not to enter 
into an invedigation of the other fa£ts, 
but ought to poitpone the caufe until 
the attendance of the abfent witnefs. 
Was there ever a cafe, previous to 
Callcndcr's, where the court under- 
took to enquire whether the prc- 
fcnce of the wifdeflfes would excul- 
pate the party, before they decided up- 
on the motion to poftpone. If fo, I ne- 
ver heard of it. One of the counfei 
(Mr. Key) oblerved that the affidavit 
drd not iiate that the witnefles could 
be procured at the fucceeding term, 
and that therefore it was informal. Cal^ 
lender ftated the place where his wit- 
nefles rirfided, iitftead of fwearing thait 
he believed that they could be ptocur- 
cd at the next term. He was ftiore juft- 
ly entitled to a poiiponment than if he 



had purfued the line chalked out by tht 
gentleman (Mr. Key.) I refered a few 
days ago to a cafe in Cowper's Reports^ 
where the perfon charged filed an af«* 
fidavit ttating the abfcnce of a wit* 
nefs who if prefent woukl prove a hCt 
which gave a death wound to the in- 
didlment, and that the witnefd Was out 
of the jurifdiction of the court. 

Such was tiie humanity of the British 
courts, that the judge informed the pix> 
secutor that unless he would consent to 
take the deposition of the witness, that 
they would postpone the cause for ever. 
And if judge Chase had conceived that 
the process of the court could not reach 
Callender's witnesses, and that coiiiTnis^ 
sions could not be granted, yet would it 
not have been proper in him to have giv- 
en him time to procure the voluntary at- 
teiidance of his witnesses ? I am far from 
thinking that tliere may not be such mani^ 
fest violations of the law, as to prove tliat 
they were intentionj^l. There may be 
facts enough to justify a tribunal in infer- 
ing improper motives. I presume tlml 
if a judge were to sentence a man to be 
whipped for an assault and battery, that 
no tribunal would hesitate in declaring^ 
that he acted through improper motiv)^.! 
I do apprehend that the refusal of the 
judge to postpone the cause of Callendef, 
was a manifest violation of all the princi- 
ples of law, and that it was attended with 
such circumstances as renders it impro- 
bable, that it was a mere error in judg- 
ment. But let us pursue the conduct of 
the judge through the trial and see how 
he conducted himself. It seems that a 
juror was called to the book to be sworn, 
who sug^gested to the court, facts, which 
made him an incompetent juror. I be- 
lieve that a person situated as Mr. Basset 
was, was not a competent juror, and that 
Callendcr was tried by eleven jurots? It 
was stated by Mr. Robertson, that wheti 
the first juror was called to be sworn, that 
judge Chase put the following question 
to him, which he declared to be the pro- 
per one :. "Have you formed and deliver 
ed an opinion upon the charges in the 
kidictmeut/* I upiflertake to state tliat it 
is a correct piin^ple of law, that in all 
iadictments for pubtishiug a libel, that 
notwithstanding the grand jury may have 
selected a particular set of words, yet that 
the petit jury have a right to examine the 
whole publiqatiou. I thei;^re apprehend 
. that the question wished to be put by Mr* 
Hay,, was a correct one, and went to the 
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git of the indictment. It is a principle of partial juror ? His opinion wa* not onlr 
law which can not be disputed. In the formed but djUvered, and*that too ia the 
case of the kin^ a^inst Stoclulale, that it pc^sence of the courts and ag^ainst that 
wan determined that the jury had tlie rio^ht opinion he could not give a verdict. His 
to escamine tiie ^hote book, and the de- was a much stronger ^aae than the one In 
fenciaut was acquitted. And will it be the cuse of Fries, for Mr. Bas^;«*t had 
contended that notwithstaiviing cue jurvr formed and deiivcocd an opinion tbat the 
mi^ht be of opinion that Cai.endcr was publication was libellous. That ceriaia- 
not guilty of a libel when the whole pub- ly was giving an opinion that Cailcndcr 
lication was taken together, yet that tlicy ought to be punished. It is not simiiaur 
Khould be tied down to the words charged to say that a man, s;uiity of a certain 
in the indictment ? Surely it will not. crime, ouc;ht to be punished, because Mr. 
Mr. Hay's question then v^as a proper Basset did in fact say, that Callcnder had 
•ne, and the. question put by the judge been guilty of the crime. I do therefore 
was improper. Callender might have been believe, that judge Chase did decide a 
indicted for something on which the ju- ^aiast the principles of law and the letter 
ror had formed and delivered an opi- and spirit of the constitution. After the 
mon, and yet as he' had never heard the counsel for the prostcuLion had gone 
indictment read he must answer ncga- thix>uf;h his testimony, the counsel for 
tively to the question put by the jud^e. Call'jnder, wished to exaTnine cok>* 
AVhcn therefore Mr. Basset was called nel Jc)bn Taylor, who was to prove 
lo be sworn, he stated that he had doubts the tnith of a particular charj^e. When 
as to the propriety of his serving, for he Mr. Taylor wias called, judge Chase asked 
had seen certain extracts which were said the counsel for Callendcr, what they in- 
to be taken from the " I'rospeet," and that tended to prove by their witness- This 
he had formed an unequivocal opinion, is a singular circumstance to mc. I have 
that it Was a libellous publication. A nice never heard of such a question being ask^* 
dUtincdon has been taken on this part of cd by the court, but it always came from 
the case. It has been stated that Mr. the opposite counsel. Upon their an- 
Basset did not object to serving on the swering, the judge demanded a statc- 
jyry, but merely suggested the impres- ment in writing, of the questions they 
■ions on his mind. It is sufficient for my intended to put. This is a novelty tft 
purpose that the court became acquainted me. But it has been said that the 
trith the facts, and I ask Whether Basset practice of tliis honorable court has 
was an impartial juror ? I db not wish to been similar. There is an essential dii* 
resort to the British decisions. The con- ference between the two casds. The 
stitution of the U. States is my text, it de- practice of causing questions to be tc- 
clares " that in all criminal prosecutions, duced to writing in so large a- body a^ 
the accused shall enjoy the benefit of a trial this, is universal and necessary. But none 
by an impartial jury," and the decision of of the witnesses recollect a case where 
iJie circuit court at the first trial of Fries, the court have demanded qricstions to be 
is a volume against all the authorities ci- reduced to writing and submitted to their 
ted by the learned counsel for tlie respon- inspection. After the questions were re* 
dent. What was that case ? After a ver- duced to writing and submitted to the in- 
dict of guilty, a motion for a new trial -spection of judge Chase, he declared that 
V. as made, on the ground that one of the the evidence of colonel Taylor was inad- 
jurors, after having been summoned, h?»d nibsible. The judge said that noevi- 
expressed an opinion that Fries ought to ,dence could be received that did not prove 
be hanged. But what did the juror say the tnith of the whole charge. It will 
when called upon ? He declared that he be recollected that the twelfth charge 
had only said, that being an inhabitant of contained two seperate and distinct sc&- 
that part of Pennsylvania where the in- tenccs. The ground then was, that col. 
surrection took place, he should not con- Taylor moat prove both, or he proved 
side'r himself safe if Fries W2.s not pun- nothing. We are ready to meet the judge 
ished. In that case, Viner, RoU, Trials on this point* Let me state the case* The 
Per Pais and Btooke, were cited' and counsel were endeavoring to prove the. 
piuch relied on, to prevent a new trial, innocence of the party accused. Thtf 
and yet the court overruled these au- expected to prove something by the wi^ 
thoritics and 'granted a new trial. Is there ness, and at the pommand of the judgf 
a member of this court i^ho can for a reduced their questions to writii^. 
moment believe that Basset was an im- 
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Colonel Taylor was to prore a particu- 
lar facti and because he was not acquaint- 
ed with all that related to the subject, his 
testimony was rejected. Upon what 
principle this decision was madi^, I am at 
^ loss to conjecture* Yet this point was 
made that a man's testimony mi^ prove 
the whole case or "it is incompetent, be- 
cause it ^vould render him no service. 
Would it not have been proper to let the 
testimony of Colonel Taylor go to the 
jury and see whetlier the counsel wouid 



tention im have Callcnder ptmished. If 
we pursue him in his way to Richmond^ 
we find him in the stage asking a stran- 
ger whether he had ever seen the 
^* Prospect Before Us/' and express 
ing a wish that Call^kler had been hang- 
ed. He proceeded to Richmond wich 
the book, it was delivered to the jury and 
Callender was punished ; whaterer the 
judge and his counsel might have thought 
of those circumstances, I believe Callen* 
der did not consider them as jests. I will 



call another witness to4>rove the truth of not dwell longer on these* circumstances, 



the other part of the charge ? The 
judge was not to determine whether the 
counsel had other proof in reserve or not. 
The respondent must in this case have 
acted fit>m improper motives, -tie can- 
not say that it was a mere error in judg- 
ment, for the iarw is too plain. Where 
would have been the difference, if Cal- 
lender was able to prove the truth of all 
the charges by*many or by one witness ? 
If any exists it is in favor of many wit- 
nesses, for they would have fortified his 
defence much better than if proved by 
•ne witness. The chief, justice , stated 
that he never knew an instance similar to 
the rejection of Colonel Taylor's evidence, 
and in the volume of authorities cited by 
the learned attorney-general of Mary- 
land, not a single case has been found 
hearing any resemblance to it. Upon 
this point therefore,' judge Chase had no 
guide to lead him astray, and therefore 
must have been governed by improper 



but will leave them to the court. It is m 
evidence that when judge Chase went $fi 
Delaware to hold the court, that he tra- 
vailed from Wilmington to New Castle 
in company with Doctor M^Mahon who 
was a grand juror, and the man who gave 
him the information relative to the sedi- 
tious Printer, and yet notwithslBndmghe 
was in possesion of all the &cts relative 
to the seditious temper of the Printer, 
the grand jury returned without any 
presentments or hills of indictment. It 
was the duty of that body to present all 
acts of criminalky, and when they decla- 
red that none had been committed, they 
ought to have been discharged. When, 
however, they returned ipto court, and 
declared that they had found no present- 
ments or bills of indictment, the passion 
of judge Chase bumtinto a flame. When 
he found that the grand juror, who had 
given him information respecting a sedi- 
tious Printer, had returned without ha^* 



motives." I shall leave the remainder of ing that Printer presented, he could no 



Callender's case to my friend from Vir- 
ginia (Mr. Randolph) and shall proceed 
to consider the seventh article. Previous, 
however, to my entering upon the inves- 
tigation of that article, permit me to 
remark on the quo animo^ which govern- 



longer hold his tongue. Notwithstand- 
ing that the grand jury were in posses- 
sion of all the information which he had, 
yet he could not forbear reminding them 
of their dutv. I know of no control 
which the court have over the grand ju- 



cd the judge throughout the whole of ry, to oblige them to hunt for criminali- 

these transactions. It is true, we have ty . The grand jury after replying to the 

been chai-ged with destroying the confi- answer put to them by the clerk of tho 

dence of society. It has been said that court, applied to be discharged. What 

the conversation which the judge had was the reply of judge Chase, as proved 



with Mr. Mason relative to Callender, 
ought not to have been given in evidence, 
because it was joculai*. The respondent 
«t that time was a judge of the land and 
was about to go to the state of Virginia, 
to hold'a court where Callender resided. 
He had then a copy of the work which 
Callender had published, at that time he 
uttered the expressioifs mentioned by Mr. 
Mason, whkh were indicative of an in- 

M 



by the testimony of Mr. Read and Mr« 
Lee. That he had been informed that a 
highly seditious temper had manifested 
itself in the county of New Castle, and 
more especially in the town of Wilming* 
ton, where lived a most seditious Printer^ 
unrestrained by every principle of virtue, 
and regardless of social order." Th« 
former of these words are denied by the 
judge. Why did not the judge brii% 
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Ibnrardsome of the grand jury as witness- 
es. Nay, why was not Mr. M^Mahon sum- 
. moned. I do suppose Uiat some of them 
would be more likely to recollect the 
expressions used by the judge, than those 
witnesses who have been- summoned in 
Lis behalf. We have tiie ^positive testi- 
monv of Mr. Read and Mr. Lee, the one 
tiie distinct attorney and the other a mem- 
ber of the grand jurj', and both men of 
iVdr chai*acter. Their ofilciai stations, 
bound them tq recollect the expressions 
of the judge, because they were addressed 
to them. Against their positive testimo- 
ny v/c have the negative testimony of 
, Judge Bedford and several others who 
* were in court and do not recollect to have 
heard those expressions, ^udge Bedford 
-was the only person in a situation to re- 
member what took place. Mr. Vandyke 
was the attorney general of the state and 
.i!0 doubt was busily engaged. Mr. Ham- 
ilton was the son of the other marshal of 
^ the district and probably was assisting him 
tmd the other two wimesses were not in a 
situation to hear all dmt passed. Here 
then we have the positive testimony of two 
witnesses against the negiitive testimony 
of one. In the scale of character thev 
stand equal and 1 believe the latter part 
of the conversation which is admitted to 
have talien place, justifies a belief that the 
former part, took place also. LfCt us 
then take the expressions used by the 
judge as stated by Mr. Head, and which 
•I have already stated, and I ask whether 
it was not language imwoithy of a man 
who came to the state to hold the digni- 
fied station of the presiding judge of a 
CDurt? He ought to have submitted to 
the grand jury and the district attorney 
whose business it was to present crimi- 
nal offences, & not to stoop from the bench 
to persuade the grand jury -to hunt up a 
criminal. The expressions concemiog 
^' a highly seditious temper manifesting 
itself in the state of Delaware" was highly 
unbecoming the character of a judge. 
What sir, was it proper in a judge who 
ought to be tlie counsel for the accused, to 
denoupce a district of country as seditious 
itrid to name a particular person who was . 
in his opinion deserving of prosecution ? 
If this was not a gross misbehavior in 
oHice T am much mistaken as to what will 
constitute it. In the answer of the re- 
spondent, he admits what is proved by 
iMr. L.^:^ i^i he did tnentioathc title of 





the paper which he had been informed 
was seditious. And held up as a crimi- 
nal a person who h2.d never been charged 
as such before; whom no magistrate 
had bound over, and a gnu\d jury had re- 
fused to^resent. Judge Chase undertook 
to charge him as a libeller and a man de- 
serving of punishment. This was cer- 
tainly gross misbehavior in the Judge, 
and he ought to be punished. But we 
have been refered to a precedent from 
Pennsylvania, which took place under 
an able and upright Judge. It is the 
case where Judge M'Kean diverted the 
attention of the Grand Jury to a particu- 
lar person who he considered had violated 
the lav. . But in that case the individu- 
al had been boimd over to his good beha- 
vior, which is never done without strong 
grounds of suspicion. It is true that 
judge M^Kean went farther than any 
Judge I ever heard of except judge Chase, 
and 1 think that on the occasion mention- 
ed he travelled out of the line of his duty. 
But it was t!ie unpulse of the moment, and 
is not to be compared \svAi the conduct of 
judge Chase. The grand Jury were fur- 
nished with a file of the prmtcrs papery 
and the informer of judge Chose was ar 
mong them, yet af^':r a deliberate search 
there was nothing criminal found. Not- 
withstanding the printer had been lip and 
censured by the judge as a violater of the 
laws, he was acquitted by the grand ju- 
ry, and it therefore appears that the accu- 
sation was without foundation. I feel 
now very much fatigued from standing 
so long, and hope the court will adjourn. 
Adjourned* 

WEDNEsnAYt February 27th 1805. 
Mr. Rodney in continuation, 

Mr. President. 

After returning my thanks to the court 
for their indulgence shewn to me yester- 
day, I will resume the consideration of 
the Delaware article. It is a principle in 
every case, that a man is presumed inno- 
cent until proved guilty. The counsel 
for the respondent have admitted the 
correctness of principle, and wish it to 
govern in the case now before the court. 
But did the judge act in conformity, to U 
in Delaware ! He did undertake to de- 
nounce a person as guilty of a crime, be- 
fore he ^vas charged with the commission 
of any offence. This is , proved by the 
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testimony of Mr. Read who stated that 
judge Chase observed that he had under- 
BtooKlthata most seditious printer lived 
in Wilmington, unrestrained by any 
principle of virtue and regardless of soci- - 
al order. This part of his. testimoney 
IB corroborated by the testimony «of judge 
Bedford, and the respondent himself ad- 
mits that he mentioned die title of the 
paper. Did the judge allow tlie printer 
the benefit of those principles v/hich his 
counsel now claim for him ? No sir, he 
undertook to pronounce the man guilty 
without a hearing, and he surely travelled 
beyond the line of his duty. The judge 
observes in his answer that Cailcnder be- 
fore he undertook to libel Mr. Adams 
ought to have had his proofs, and when 
be undertook to denounce the printer in 
Delaware, he ought to have been in pos- 
session of such information as would jus- 
tify him in what he did. How did the 
event justify him ? After retiiing to 
their room and searching the file of pa- 
pers which the jud^e had caused to be 
procured, the grand jury could find 
nothing but a piece about 'judge Chafe 
hianfelfy and which the judge declared 
' correctly, was not indi£lab1e in that 
court. I will proceed to make a few 
^ remarks on the lad article. The im- 
propriety of tlie condudt of the judge 
'in this cafe, mu(l have flruck the mind 
of CTcry nicmbcr of the court. I be- 
lieve all of them difapprove of political 
charges. It certainly has been the 
pradlice of the judges in the United 
States, to deliver political charges to 
grand juries, and to level their artille- 
ry upon the meafurcs of the govern- 
ment. But is that to juftify a judge 
in becoming a political preacher ? It is 
indubitably of the utmofl importance 
that cpurts of juftice fhould be kept 
pure. Party fpirit (hould never be fuf- 
fered to enter their walls. Provided 
laws are adminidered with juftice and 
impartiality to every perfon, we may 
always look up to courts of juftice f&c 
proteAion. So long as the courts and 
juries remain purs and uncorrupted, 
we may be confident of fafety, if inno- 
cent ; but "When judges undertake to 
evert thofe facred places into political 
httftiDgSi they rauft lofe tlieir refpeft 



in the eyes of the people, and bufinefs 
cannot be confided in them with confi- 
dence. Will not the juries adopt po- 
litical prejudices and carry them home 
with them, and decide more from po- 
litical parties than juftice. Juftice 
(hould be adminiftered between man 
and man without any diftindiion> and 
this conduct of the rcfpondenc goes to 
prevent it. Although books have been 
produced, and a number of high au- 
thorities cited, to juftif]^ the delivery of 
political charges, I muft be aiUwed to 
enter my proteft againft them ; but no 
inftance has been cited where a judge 
has, like the rcfpondent, exclaimed 
againft the a£ls of the gorcrnmcnt. 
When we look at the charge which has 
been ofiered in evidence by 'him, 
we find him cenfuring one of the 
moft important acls of the govern- 
ment. I allude to the repe;u of the 
judiciary fyftem ; in this he cenfured 
every branch of the government. I 
am not about to difpute the right of 
judge Chafe in his individual czf^ciij, 
to exercife his talents to prevent any. 
meafure from being adapted. But that 
right cannot apply to the cafe before 
the court. He cannot be juftified in 
delivering from the bench, denuncia- 
tions againft both the meafures of the 
United States and the ftate in which 
he held the court. Nor did he ftcp 
there. He went on to declaim againft 
citizens of the ftate, for being in favor 
of meafures which he deenned impro- 
per. Every member of this court muft 
know that (late jealoufies ftili exift,and 
it ought to be the anxious care of eve- 
ry man, to fay or do nothing calculated 
to excite jealoufies between the United 
States and any individual ftate. Was 
it a part of the duty of the judge, to 
preach up againft the a£ls of the legif-' 
lature of Maryland ? AfTuredly nor. 
He had no right to thunder anathemas 
againft the meafures of any ftate. 

I have now gone through the articlet 
of impeachment and will clofe my ob- 
fervations with one remark. From a 
view of the conftitution, it muft appear 
that this mode of profccution was in* 
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ftituted more to rcftore the purity of 
the office than to punilh the officer. 
In this point of view I hope this court 
will confider it, and by their deciGon 
Mrill prcTent the pure fountains of juf- 
tice from being polluted by the hands 
of impure men. I trull that they will 
iay that the refpondent is guilty as 
charged. An acquital will be a jufti- 
fication of his condu£i| and will be a 
declaration that he a£led with good be- 
haviour. With a fervent wi(h that thie 
Supreme Ruler of all things, will fo 
govern the decifion of this cafe that it 
may puni(h guilt and protect inno- 
cence ; I cheerfully fubmit the cafe to 
the coniidcration of this honorable 
court. 

Wednefday^ February 27, 1 80 J. 
^' Mr. Randolph, 
Jkfr. Preftdent^ 

AFTER a long and able, though I 
fear a tedious difcuffion of this fubjc£l, 
it again becomes my duty to addrefs 
you. I feel perfe£lly Inadequate to 
the taflc of doling this important de- 
bate, on account of a fevere indifpofi- 
tion which I labor under, but I am aid- 
ed by the ftrong and deep intereft 
MFhich I take in the deciGon of this 
cafe« It is an intereft which I am not 
^(hamed to avow. Strange would be 
my compofition, if a profecution infti- 
tuted at my indigation, andcondu£ied 
throughout by me, fhould be a fubje£l 
of difficulty or regret to me. While I 
lliould have been much rejoiced at the 
r.cquittal of the judge, provided he had 
been found innocent, the next pleafure 
%vhijch I feel is to bring the culprit 
urho has violated the laws of his coun- 
try, to fignal and condign punifliment. 
The able manner in which this profe- 
cution has been fupported by my wor- 
thy colleagues and right cxcelicat 
friends, leaves me but a barren Held to 
^lean on. I will however attempt 10 
preftnt to the court as condcnfed a 
view of the fubjedl as I am capable of, 
endeavoring as much as poiTible to a- 
void the ground which my friends have 
trod. If guilty of a repetition of their 



arguments, I truftllhaill be pardoned» 
in confequence of my being abfeatdur- 
ing a part of the trial. Among the caofes 
of regret xrhich I experience from be« 
,ing forced by indifpofition to be abfent, 
the not being prefent when the elo- 
quent gentleman who opened the de^ 
fence (Mr. Hopkinfon) fpoke is not the 
lead. I truft in God, that merit will 
never be difregarded, no matter in 
whofe defence it is en»ployed. Report 
fpeaks loudly in his praife, and I am 
willing to credit report and to confirm 
it as far as lies in my power. In the 
firft inftance I muil be permitted to 
fay a few words on the dodlrine of im- 
peachment. I liave heard fome obfer- 
vations on that fubjeifl fo inconfiftent 
with reafon, and fo much at war with 
tbemfelves, that were I to pafs shem 
over in filence, they would meet the 
fate which they merit. It has beea 
contended, that a civil officer is not 
impeachable unlefs the offence be an 
indictable one. If this be corre£^, for 
what purpofe was the trial by impeach- 
ment inttituted ? — ^The Conftitutioo 
would have declared that ^ civil offi- 
cers might be removed from office up- 
on indr^ment.' Tjiis would have fav« 
ed us all the trouble, anxiety and ex* 
pence which is experienced in the trial 
of this ca'c. In addition to the cafcS 
cited by. my worthy friend (Mr. Ni- 
cholfon) who fpoke yefterday, and 
whofe arguments on this fubjecb. were 
unanfwerable, permit me to adduce a 
few other illudrations. The FrefiJent 
of the United States is veiled by the 
conllitution with a qualified negative 
on ail laws. Suppofe he (houid ufe 
this power in all queilions, would if 
not be an abufe of the power entru li- 
ed to him i It would certainly be a 
grofs abufe of that power, which is 
cntruded to him to be cx::rcifed ou\j 
on extraordinary occaiions, and under 
a high refponHbility, and would rea<* 
der him liable to impeachment. The 
prefidcnt has' the power of keeping in 
his pofTeffion all laws which are pre- 
fented to him for his fignature, for tea 
days. Suppofe at a feffioa fimllar tft 
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the prefoat which inuft expire on the office of the refpondent to execute hit 
fourth of Marchi and at which the high jadicial fun£tioni with impartia* 
greater pan of the tawt are pafTed with- lity and without refped to perfona, 
in the laft ten days of the fellion, he has been violated^ and therefore he 
ihooid return the laws to congrefs on has violated the law which provides 
the third of March, within twent j for taking the oath. And this pofition 
nuDotes of its difibiuti«n> with his ob- I will not furrcnder to our adverfaries. 
}edions in writing to each of them ? We charge the refpondent with having 
What would be the confequence ? The been guilty of mifdemeanors in office ; 
yeas and nays mud be called on each that he has behaved improperly and 
quedion in order to aflertain, whether partially, and this the evidence proved 
there was a conftitutional majority, and beyond the poffibility of a doubt. I 
before they could be taken the houfe (hall now proceed to make a few re- 
ef reprefentatives muft be diflblved, marks on the firft article, and here I 
and the country left one year without mufl reiterate my regret at not having 
the necefiary laws. Is there a man in heard the gentleman who opened tl^e 
exigence wh6 would not declare, that defence, and who confined his obfer- 
this was one of the moft grofs abufes vatioas to this article, and whofe ar- 
of power an officer could be guilty of ? giiment I wiflied rhuch to have heard. I 
and yet according to the do£irine of was however confoled by the concluHve 
the ceunfel for the refpondent, the ftatement of my friend who fpoke yef- 
prefident would not be liable t« im- terday on this article (Mr. Nicholfon.) 
peachment, and fo long therefore as The obfervations of the coui^fel, which 
an officer keeps within the law, he may I have heard on this article, are at va- 
jso to the tether of the conftitution. — riance with themfelves and with each 
You, Mr. Prefident, in conjunfiion other. One gentleman (Mr. Martin) 
with the chief juflice, the fecretaries flated* that no offence was committed 
of ftate and the treafury, and the at- by the refpondent, and referred to au- 
torney general of the United Statest thorities in fupport of his pofition.—- 
as commiffioners of the finking fund. The gentleman from South Carolina, 
have at your difpofal more than eight (Mr. Harper) admitted, that ai; of- , 
millions of dollars of the United States fence was committed, but that the re<» 
Cor the payment of their debt. Sup- fpond^t had a contrite heart and re« 
pofe you were to apply it to your own pented, and therefore this court ought 
ufe / This would not be an indiQable in their mercy to forgive him. 
offence, and yet I truft it would be an Mr. Harper. The gentleman has en« 

impeachable one. Bat the learned tlrely miflaken me, I faid no fuch thing. 

counfel who clofed the defence (Mr. I faid that even fuppofing an offence t* 

Harper) knowing that this ground was have been committed, the refpondent 

trembling under his feet, and that the made ample atonement for it, by his 

arguments of his colleagues could not conduA on the fecond day of the trial 

be fupported, has abandoned it, but of Fries. 

has declaredi that in order to fupport TheTrefident. * Tou had better fuf- 

an impeachment it mult be an offence pend your explanations until the gen- 

agalnft fome pofitive law. Here we tlemaii finiOies. 

agree. Tlie cafes which I ha^e put are^ Mr. Randolph. The words which 

offences againft that law which orders I took down and which w^re ufed by 

perfons to exercife power with found the gentkman, were thefe, ** that the 

difcretioh. Ic is a miferable quib- error in reducing his opinion to writ- 

ble to coi^tend that the refpondent ing, was correded, the paper with- 

is not impeachable becaufe there is no drawn, and the counTel entreated to 

known' law prohibiting what he has go on in their own way until the cup 

dtmc We contend that the oath of of humiliation was exbaallcd to the 
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vexj dregs/^ This flualj evinces, tliat demned to death without n trial. If 

the court conceiyed (as well as the guilty, he was tried without. eren the 

couofd) that thejr had z£tcd improper- forms of law, and the prefident was 

Ij. It Is not mercy which the refpon- obliged to Tgn his pardon. I hope 

dent ha$«denianded, nor is he entitled this court wilt not (^n£t\on fach con< 

to it : he mud have judiccr^nd to ufe dud. The conduct of the coonfel for 

the evpreiEon of the gentleman not Fries, merits an abler eulogium than 

now in his feat, (Mr. Kejr) iheer juf- is in mj power to make. My gratitude 

tice. I will aft if the condu£t of the >s an American citizen and a friend 

refpondent was «orre£t onthefirftday, of liberty, will never ceafe to flow to 

whence this recantation on the fecond them, for they ftood up againft arbi- 

day? Is any man fit to prefide in a trary condud and oppreflion. 

court of juftice who by his conduft The learned attorney general of Ma« 

had been obliged to make atonement by ryland obferved, that he trufted that 

prodrating and degrading his o$cc at the hand of a lawyer might never be 

the feet of an advocate ? Was that the polluted by any thing worf;: than the 

charader proper to difpenfc juftice ? I opinion which Mr. Lewis refufed to 

apprehend not. The man who is o- read. I hope th^t the hand of atrad* 

bliged to make atonement for his con- vocate will always (hrink from the 

duCkf Is not the man who is fit to pre* touch of judicial influence and corrup- 

fide in the tribunals of judice. I go tion. Let us now go to the cafe of 

farther. John Fries was either an m- Callender, and fird with refped to the 

nocent man and ought to have been ac- overruling the obje^ions of Baflet the 

quitted, or he was a traitor to his coun« juror. Here I mud be permitted 

try, and ought to have expiated on the to obferve that the law which has 

gibbet the crime which he had com- been adduced refpeding jurors, has 
mitted. What then muft have been . been drawn either from dccifions 

the condu£t of the refpondent, which in civil cafes, or deciGons in England 

.induced the executive to pardon i mod before the revolution. From StarCham- 

notorious offender, and one to whom her dccifions, pafled in hard and^uncoo- 

mercy ought not to have been bedow- ditutional times. Thefe cafes are now 

cd, or to reduce an innocent man to cited in fupport of the condu£t of the 

the rifle of death without a trial ? I refpondent, although he would not 

have underdood that Fries has been re- fuffer cafes decided in England previ- 

prefented by the gentleman who open- ous to the revolution, to be cited in fa- 

cd thexlefence, as npt ignorant, friend- vor of the innocent Fries. Were thefe 

lefs or innocent. Not ignorant or dccifions to have any influence in the 

friendlefs faid the gentleman, becaufe decifion of this cafe ? I trud not fir. 

he undertook to fet up his opinion in Not only Star Chamber dccifions have 

oppofition to that of congrefs, and was been cited, but the authority of chief 

able to raife fo many friends as to pre- judice Keelynge. Who this Sir John 

vent the execution of a law. I am a- Keelynge was, will appear from a re- 

fraid that if this mode of reafoning ference to the 4th volume of Hat&rs 

were adopted, that the riotous mob precedents. We find in that book, 

under lord George Gordon, in 1780, that upon complaint being made of ia- 

would be confidered as the mod learn- novations in the right of trial by jury, 

fd and enlightened men of the eigh- that a committee was appointed to in-- 

teenth century, for they even under- vedigate the conduft of chief judice 

•00k to. expound a dodrine which a- Keelynge. This then is the authority 

rofe in the church, apd which it was on which the counfel for the refpond- 

the peculiar province of the clergy to ent rely for the vindication of their 

«|cplain. If John Fries was innocent, client* I do believe that the refpond- 

l^CA ai innocent man hai ]»cch con* eat (who has been declared to be t 
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Patriot of fcventjr-Gx) will confent' to Tha( authority declares that although 
ejudified by fuch an example, I mud the court poflefTed the right to oblige 
beheve fir, that the c6uQfel for the re- counfel to declare what they intended 
fpoudenc in their seal to acquit him^ to prove by their witneflcSi yet it wa^ 
have cited as law, what they knew not not the practice to do it. What wai 
to be law. When I fee gentlemen of faid by the chief ju^ice of the United 
their talents and legal knowledge, re- States, on whofe teftimony and that of 
- forting to the authority of Keelynge, Robertfon's I rely ^ He faid that he ne- 
I think it a concluCve argument againft ver knew a (imilar cafe to occur as the 
their client, and a full refutation of one in which the teftimony of col. 
the cafes cited by the attorney general Taylor was rejeAed. Ue felt extreme 
of Maryland. I mull be oi)liged to pain in being obliged to fpeak of th« 
folicit the indulgence of the court, for condu£l of a brother judge. The re- 
thc impetftSt view of the fubjeft fpondent was then the perfon who 
which I ihall be compelled to take, at raifed the queftion in the cafe of col. 
I have been fo unfortunate as to mif- Taylor's teiUmony, which was novel in 
lay my notes, and (hall I fear be un- Virginia> and had never been witneflcd 
ible to lay a corre£k ftatement of the by the chief juftice, who is a man in- 
voluminous body of report before this finitely fuperior to the refpoiident in 
* court. I (hall now proceed to the cafe every point of view. Upon the fub« 
of BafTet. The counfel have told us je£k of the firft fpeclfication in the 
that John Baflet, did not objedi to fer- fourth article, the learned attorney ge- 
ving on the jury, but only fuggefted a neral of Maryland, has cited M<Nally 
icruple of delicacy which it was the to (hew that the court have a right t^ 
diity of the judge to overrule. What- compel counfel to reduce their qucf- 
eirer aright have been the opinion of tions^o writing; but in reply to this, 
the judges Mr. BaSet with all the I bottom myfelf upon tlie tcflimony 
ftrength of political prejudice which of judge Marfhall, who dated that 
he fo evidently manifefted at this bar, where a queilion arofe on the queftio&i 
did not think it perfe£tly corre£t and itfelf^ it was cuftomary for the court 
proper that he fliould ferve on the ju- to have it reduced to writing in order 
ry. The refpondent is charged with to decide with more accuratenefs, but 
overruling the objection of BafTet to that he had never known it done on 
ferve on thrc jury. What is an objec- any other occafion. This teftimony 
lion ? A man comes forward and de- eftablifhfs beyond a doubt, that judge 
clares that he did not wi(h to ferve on Chafe acled in a manner totally novel 
the jury, for certain reafons. This is to the judges of the United States. On 
not a pofitive denial to ferve, but it the fubjeS of the manner which the 
certainly was an obje£lion, and fuch judg.e condu£k«:d himfcif towards the 
an objc£tioa was overruled in the cafe counfel, I only wi(h to rely on the tef- 
of Callender ; and to fupport this de- timony of his own wltiieiTjs. WhiU 
•ifion^ we are refered to the authority I do not wifh to rely on the teftimony 
of Qhief juftice Keelynge, -and Star of the counfel for Calknd^r, I hope ic 
Chamber authorities. Thiers the ftron- will not be confidered as meaning the 
geft argument againft the condudt of . fmalleft flight to them, God forbid, 
the refpondent. With refpe£t to the that I (hould fay any thing which 
reje£lion of col. Taylor's teftimony, I would jn the fmalleft degree tend to in- 
(haU bottom myfelf upon the admifli- validate their teftimony, but they may 
ons of the attorney general of Mary- be confidered as parties concerned, and 
land, and his mability to find in all his it may be faid they were influenced by 
legal refearchesj but one folitary cafe, per fonal feelings jt on this ground therq- 
which was deemed juftificatory of the fore, I do not mean to rely on their 
refpoodentt and that a late cafe in M<NaU teftimony. What did the chief jufticc 
iv, whtck U not the bcft authority, fay? He faid but IittlC| bat what did 
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he look ? Fie appeared to be confcious him, and fupprcfs infurreftiou. Why' 

that the rcfpandcnt had a£lcd inpiO'- thofc troops were brought to Rich- 

pcrlff but he felt the delicatenefs of mond and kept there during the trial 

his fituation in deciding on the con- of Callender, is not for me to detet* 

du£t of a brother judge. What did mine. But )re have been told that the 

Robertfon fay ? That the judge al- rcfpondent is jadifi'^d hj the practice 

ways fpoke in the firft perfon. Col. of his own (late, that he conformed 

Taylor declared that the condudl of the to the pra£lice of the date of Mary- 

jirdgc appeared calculated to abafli the land. Surely the pradice of Mary- 

counfel and turn them into ridicule, land was not law more thaa that of 

and that it had the defired effed, and Virginia, and not more to be regarded. 

that every body laughed at the obfcr- The rcfpondent in one inftancc refts 

vations of the court, but the counfel. his defence on the ground that he was 

What did Gooch fay ? Why, (to ufe not bound by ftate laws, and at the 

his pwn phrafe) that the judge appeared fame time takes fhelter under the laws 

much in " yearne/i^** and that his re- and praftice of the flate of Maryland, 

marks were very witty and abuftied the It has been alked why the refpondent 

eounfel. But the attorney general of did not conform to the character lor 

MarylanJ, who is never at a lofs for an difcernment given him both by his 

argument, has obferved, that this con- friends and enemies. Why did he not 

duel of the judge was calculated to' if he wt(hed the conviftion of Callen- 

keep the people in a good humor-^ der fecretly lie in wait and fpring up- 

That th; counfel for Callendar attempt- on his prey ? Simply for this reafon— « 

f d by their condu£k to excite infurrec«- that there is no principle or role more 

tion, and it was proper in the judge true, than that whatever is the gene- 

to prevent their efFe£ling their purpoie. ral chara£ter of a man, he is unable 

This argument does great credit to the always to conform to it. We find the 

ingenuity ^of the gentleman, but it refpondent in the cafe of Fries on the 

docs not juftify the refpondent.—— firft day, highly imperious ; but after- 

Whcrewastherefpondentat that time ? wards, on the (lool of repentance. — 

Was he at a di(lri£l remote from the At another tribunal this repentance 

feat of the government of a ftate, and may have fome efFedl. But if this court 

where he could not be protected ? No, will bear in mind that it was brought 

fir, he was in Richmond, the capitol of a about by the manly condud of the gen* 

ftate which was never difgraced by an tlemen of the bar, he will hi entitled 

infurre£tion, unlefs the glorious times to no mercy before this tribunal for it. 
of 1776 may be fo termed. He was It has been faid that the <loSrine 

within a (lones throw of the rcfidencc contended for by the counfel fbc 

of the then governor of Virginia — a Fries, and the counfel for Callendcr, 

.man whom 1 will fay nothing about, would proftrate our rights at the feet 

let t]\e high ftations which he has fiiU of juries. There may they always )ie» 

ed in the fervice of his country, fpcak in preference to the feet of judges.— 

for him : a man who was at that time The gentleitlan who clofedthe defence 

mere interjftcd in the fafcty of the ref- (Mr. Harper,) obferved, that we ought 

pbndent than he appeared to be him- not to place the criminal law at cha 

fclf : a man who trembled left the con- feet of the juries. Sir, it is the mod 

du<£t of the refpondent ftiould drive glorious attribute of juries to declare, 

the people to madncfs, and caufe them that they have the right to decide the 

to violate the laws. The refpondent law as well as the h&, in criminal cafes. 
was not merely under the prote6li6n of It is conceded they have the right to 

the laws of the United States, but he find a general verdi^i which cannot be . 

was in the neighborhood of a canton- fet afide, if in favor of the accttfed. Of | 

ment of the troops of the United States, what confequcnce then is it, whether 

who would have been ready to protect this power is an incidental or diied. 
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tnc» fo that thejr enjoy it ? Wc have him guilty of murder, though dlrc^^ed 

no power given by the conftitution to tiy all the courts ia the-^oatlon. Ac- 

puaifh a man for robbing the mai],but cording to fomc of the facred maxims 

wc have the power to eftabltih poll- recorded, iii that book which has been 

ofSces, and carries with !c the power fo frequently cited, I would fay, *• I 

of punilhing robberies of the mail, would have donr fo too, and I cannot 

Gentlenjep have admitted that the ju- believe that to h(t a crime in another 

ry poflefs the power of deciding the which would be juflifiible in mvfelf." 

Jaw, yet they fay they have not the I have been a juror, and always thought 

ri^ht. In this tiffuc of felf contradic- myfclf authonf^d to decide on the law 

tions the gentlemen tell us, that the ju- in criminal cafes, and (hould think I 

ry ought to be bound by the opinion of had as much right to di£iate to the 

the court as to the law, but they have court what was the law in civil cafes, 



a right to decide whether the facls 
proved, brought the cafe within the 
law. Is there « greater contradiction 
than this f Are gentlemen contending 
for a do£lrine in a capital cafe, which 
10 England has been fcouted in the cafe 
of a libel, that the jury are only to 
£nd the fa£ls and the court to deter- 
mine the law ? 

In the cafe of Fries, it was perfeftly 
ufelefs to have a jury trial. The 
£a£ls, which it is contended were the 
enly thing on whichthe juryhada right 
to decide, were agreed on by all, and the 
court had decided the law of trcafon. I 
deny the gentlemen's law, is well verf- 
ed as they are in that fcience ; and I do 
aflert, that if ever. I am called upon to 
z(X in the capacity of a juror, I (hall re- 
fufe to be bound by it. Suppofe a man 
were indi£ted for trcafon, the contlitu- 
tion has defined it,ai^ the court affum- 
ing to themfelves the infallibility of the 
court of Rome, were to declare that a 
mere riot was <• a levying of war;'* 
ihall I Gr, furrender my confcience to 
the court ? No, I ihould be boun^ by 
my own belief, and Ihould difregard 
the opinion of the court. Suppofe a 
man fliottld be indifled for killing 
another. Some circumftances will 
amount to a jultification, fuch as it be- 



as thry had to me in criminal cafes. I 
hope that before gentlemen will un- 
dertake to eflablilh the law as they 
have contendfd, they will introduce a 
bill to make juries ntore fabmiflive td 
the mandates of the courts. 

There is an cxprefEon in one of the 
articles of impeachment, which has 
been commented on by one of the 
counfel for the refpondent, (Mr. Key :) 
It is the word " intemperance." As 
thefe articles came folely from my peii, 
I feel bound to rxplain the meaning of 
every word contained theVein. The 
word intemperance, has various figni- 
fications and may proceed from vari- 
ous caufes. It may proceed from glut- 
tony. It may confift in drunkenefs or 
another excefs which I am a(hamed to 
mention to this honorable court : or 
it may conlift in a want of temper. 
This lalt the article of impeachment 
has reference to, when it charges the 
refpondent with being guilty of intem- 
perance on the trial of Callender. This 
is a charge which the friends of the 
refpondent are obliged to acknowledge 
to hr corre^. It is admitted that he 
wants temper. 

Upon the fubjeS of the eighth ar- ^ 
tide I will take leave to fay a few 
words. What was the charge given 



ing done in defence of his perfon, and by the refpondent to the grand jury a£ 



which I confide.r equally as- facred, in 
defence of his character and reputa- 
tian. If I were on the jury, and it ap- 
peared that the perfon indidt^d had 
kilted the other in defence of his cha- 
ndler and reputation^ I will not find 

N 



Baltimore/ The eloquent gentleman 
who clofed the defence, has compared 
the fcene produced by it, to a brawl or 
a riot. He told u^ that there was no 
law to prohibit it, and the refpondent 
was juftitiable in delivering the charge 
n . 
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and yet the gentleman with fo fertile 
an imagination as he pcfTefTcSy could 
liken it to nothing but a brawl era riot. 
And is this a proper charadlcr to pie- 
fidc in a court of jufticc ? Is a man 
who conducts himfeif in fuch a man- 
ner as to excite in court, fenfations 
fimilar to thofe excited by a brawl or a 
riot, to be continued in the exalted (la- 
tion of a judge of the fupreme court of 
the United .States ? I hope not, fir. 
The time has been, when the fcnti- 
mentj advanced by tha judge in his 
charge, would have been denounced as 
Jacobinical, and would have come 
within the pale of the fedition law. 
Even-handed judice has come home to 
tjic refpondent, his own precedents 
condemn him. The charge againil. 
John Fries, (and which the refpondent 
pronounced to be treafon) was an at- 
tempt to prejudice the minds of the 
people againfl the government, and the 
refpondent has been guilty of the fame 
offence. But this condu£l his been 
attempted to be juflified on the ground 
that it has been the pradlice for parfons 
to preach politics from the pulpit, and 
judges to pronounce judicial harangues 
from the bench. If we advert to Hat- 
seli's Precedents, w^ Ihall perceive 
that doQor Man waring was impeached 
for preaching a political fermon^ I 
truft that the judiciary will b-j confin- 
ed to their own province, tiiat of giv- 
ing ccrreti expolitions of the law, and 
that the quick hand of the government 
will punilh all thofe who exceed their 
proper bounds: U I thought it worth 
while, I would (hew the impropriety 
of delivering political charges to grand 
juries, but that point muil be evident, 
and has leen conceded on all fides. 
All the witneffci produced by the ref- 
pondent, have declared that they con- 
lidered the delivery ok political charges 
as improper. 

I muil now be permitted to attempt 
fonicthlng like a r^'vicw of the conduct 
of the judge. Begin with him in May, 
i8oO| when fitting on the trial of Fries, 



he declared the law >i'ith refpefl to tre<« 
fon : Such treafon as a roan of plain 
fenfe will not find, by adverting to the 
conditution. We next find him in 
the cafe of Gallcndcr, fixing the doc- 
trine of libels. We fee the fame fpi- 
rit pervade the dccifion of^ both tbefe 
cafes, we fee a determination to con- 
vict. Follow him to Annapolis, and 
we find the foul of Yorick infufed in 
the foul of the judge. We find him 
not indeed the kill's jefter, for luckil]^ 
we have no king ; but we find him 
the jefter of the nation, of the law, 
and of the judiciary. I beg leave here 
to remark upon the teftimony of Mr. 
Ma fon, with refpef): t6 the conTcrfa- 
.fation which took place between him 
and the judge, at Annapolis. If thia 
were a jed it was a bitter and biting 
one to Callendcr, and fo far was ike 
witnefs from conceiving it to be of 
that naturci that he never mentioned 
it to any perfon until the day preceed-* 
ing this trial. He did not conceiTC 
himfeif juftifiable to play with the cba* 
rafter of the refpondent, however the 
latter mi{aht be difpofed to fport with 
that of others. But we were told that 
this fort of evidence violated private 
feelings, and that one gentleman onght 
not to be forced to give evidence of 
the converfation of another. Thank 
God, we iNe in a country in which no 
man is above the law, and where no 
diilinciion is made in courts of jaQice 
between gentlemen and fimplemcn. 
Francis the firft, did not carry his idea 
of gentlemen,, further than has. been 
done in this cafe. I have underflood 
previous declarations ttf a party, is legal 
and proper evidence againft him, efpe- 
cially when his declarations are carried 
into efFeft. In this cafe the fads fol- 
low the declarations, God bath joined 
them together and let no man put them 
affunder. 

We have been accufed of laying in 
wait for the refpondent, as he has done 
for bis vidtimsy and we have been told» 
in order to accompliih h'.s convi£lton 
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v« have tidlated the feelings of gcntlc- 
. men and loofened the bonds of fociety. 
Sir, in courts of jufticc we hear noth- 
ing about gentlemen, and thofc re- 
marks t^ill not make us-flik ink from our 
dutjr. We will follow him ftep by 
ftcp outo the final confummatton of 
his objed. This condu£l was unknown 
to the plain common fcnfc of our an- 
ceftors. Follow the accufcd from the 
trial of Fries to the cafe at New-Calllc, 
and we fee one uniform rule of con- 
duft, a determination to bear down 
. all oppofition. We are not to take the 
aniclcs as different, but as one contin- 
ual aft of mifc©ndua. We find the 
charges fupporting each other from 
the cafe of Fries, in Philadelphia, lo 
the charge delivered to the grand jury 
;*t Baltimore. Wc will then trace 
him from Annapolis as wc would anoth- 
er felon, and f e if his after condufk 
was not in conformity with his declara- 
tions there. Trace him in the ftagc 
on his way to Richmond, and we find 
him engaged in a coinverfation with 
Triplett, who was a ftranger to him, 
and exprefling fentimcnts hoflile to 
Callcndcr. We find him afterwards 
at Richmond, exprefling his regret and 
apprehenfionschatCallender would not 
be taken thac court. But the gentleman 
who fpokc laft (Mr. Harper) obferved, 
that no credit ought to be given to this, 
becaufe the marfhal did not return 
without Callcndcr. Triplett did not 
fay that the marfhal had returned with- 
out him, but that the judge told him 
fo. Might not the judge, hearing or 
fearing that Callender could not be 
taken, declare that the marfhal had re- 
turned without him ? mod indubita- 
bly. There is no inconfiftency in the 
teflimony of Triplett, and cot being 
contradicted it muil be confidered as 
cohclufive. From thence follow him  
into court Jurin{> the trial of Callen-* 
dcr, and then trace him to New-Caftic 
and Baltimore, and we fiiall find a tif- 
fue of fa£ls bearing up and fupporting 
each other. In Pcnnfylvania, we find 
condufl as was not novel to Lewis and 



Dallas ; but Tilghman and even "Rawfc 
declared that they had never f,icn fuch 
a procedure. When I fay « even 
Rawle," I do not mean with difrefpccl 
of that gentleman, but he did not hear 
what, the others did. So. little atten- 
tion did he pay to the proceedings on 
the firft day, that he did not hear the 
expreOions of Mr. Lewis, which ou^^ht 
to immortalize him, *« That his hand 
(hould never be polluted with a prcju- 
dicated opinion, efpecially in a capital 
cafq." He div# not hear much elfe that 
was heard by others 5 the reafon was, 
that he was employed about his oificial 
duties. We fee the fame fpirit pervade 
the conduct of the rcfpondcnt. Wc 
|nve been told that our fympatliy 
ought to beenliftcd not on the fide of 
Fries, but on the fide of the judge. 
He has been reprcfcntcd as an aged 
patriot of fcvcnty years, as a man who 
is obliged to employ the few moments 
in which he is not engaged in p -rform- 
ing his judicial duties, in defending 
himfelf againft a criminal profecution, 
and it has been faid that we have 
thirfted for his blood. What, fir, arc 
we about to take away his life ? No, 
Mr. Prefident, we only afk that he 
ihould be removed from office, on ac- 
count of the outrages which he has 
committed againft his co'tintrjr* But 
he is faid to be a man ftruggling with 
age and difeafe, a man worthy of fym- 
pathy. Sir, I muft be allowed to feel 
fympathy for others as well as the 
judge, and cannot refufe it to his vic- 
tims. A hearty yeoman (as Fries was) 
ftruggling with injuftice and oppref- 
fion, difpoGng of his little property to 
meet the charges of the profecution, 
A yeoman, who, having heard of the 
ftamp a£t, in a moment of apprehen- 
fion and violence of temper had refitt- 
ed what he cleemed an oppreffive law. 
This man we behold in a dungeon, 
lifteniug to the clanking of his own fet- 
ters, and without one folitary friend to 
comfort and cheer his drooping fpirits. 
He muft have been beloved and esteem- 
ed among bis neighbors ', ioi the gen- 
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tleman from Pennfylvanta, (Mr. Hop- 

kinfon) has laid thai h* pitflVOcd influ- 
ence enough to . prevent for a long 
time^ the execution of a law of the 
United States. This man, trembliAg 
at the terrors of the law and about to 
be the viftim of conllru<!iivc trealon, 
is as much entitled to our fympaihy as 
any king. Fie Ihall hare my fytnpathy, 
and more, he ihall have judice. Sir, 
my fympachy ihail flow as much for 
the vidli'ii ttf' iiijultice, as for his pow- 
erful opprcfTor. Let however the cha- 
racter which we have heard of Fries be 
faifc, and the orber defpicablc, mifera- 
fale reptile, be as much a wretch as he 
bas i)Cvn rt prcfented to be, and which 
I grant to be corrccj, yet I truft that 
this court will nut be influenced by ex- 
traneous matter. We have been told 
that Fries w s a great rebel, and Cal- 
' lender a oiifcrabie^wretch. Admit 
this to bf the cafe, dous that prove that 
thc-y were not entitled lojuliicc ? The 
court was a court of law and not of 
honor, and were bound to ditpenfe ]uf- 
tice to all with an impartial hand. I 
bottona myfclf on the cafe of Logwood, 
to iliew that the chief juilice of the 
United States, aithpugh he mu(l have 
conGdered Logwood as one of the 
greateft of crimijrials, yet he deemed 
him entitled to the benefit of a fair 
and impartial trial. Although there 
was great rcafon to fufpecl his udng 
foul play, that ^rcat man who preQJed 
at the trial, and whole real worth ^as 
never known until he was appointed 
chief juilice^ faid not a word, uttered 
pot a fy liable until the jury had found 
chctr ferdifl and an exception was 
taken to the indiflment, and. he was 
/obliged to deliver the opinion of the 
^ourt. He never conftdercd Logwood 
fi« en^tle.d to indulgence. Ije knew 
i(hat be ha i been guilty of a moit hei- 
loovis offence^ a.nd th u he employed evr 
VLry ifi^due means in his power to obtain 
pn j^cquittal^ jbut the judge ihrunk  
frgtn^itabliOiing a precedent, which 
fjiighi be ufed when no neccflity cxid- 
l-ji lor iu Thi^ man had a fair trial^ 



and Fries and Callender ought to have 
had the fame» whether guilty or not. 
The attorney general of Maryland has 
told us that they had fair trials, becaufe 
they were gt^ihyt and if the jury had 
found a contrary verdict it would not 
have been an impartial but a p«4rti;il 
verdiQ, becaufe contrary to right* 
This is a diflPerent conception of an 
impartial trial than what I have M.U 
ways conceived. I hope the condu£l 
of the judge will be taken altogethcc, 
and the quo animo will be £een to pervade 
all his adU. It has been :^fkrd whether /' 
if the refpondtfnt (who is acknowledg/ 
ed robe a man eminent for his talen^) 
had evil and corrupt intintions, /he 
would not have difguifed them, ©Whe- 
ther he would have difclofed thorn. In 
anfwer to this I will obfcrvc^iat let a^ 
pcrfon be ever fo wife, he iji^not always 
upon his guard. Men o( fcnfe fome* 
times fay and do bolifli tl^ingSj like the 
lengthy argument of jfhc cx-attorney 
general of the United, State*, to prove 
that the Potomack had tnioo Jidis to it. 

In the defultory courfe which I have 
pnrfued in the arguing of this cafe, I 
muit be permitted to notice obfjeifa«> 
tions as they occur to me, bedWe^J 
was unfortunate enough to \oi^^^'j 
notes, and they wcre^nly foui^c and 
brought mc this mornmpUy the mar- 
ihal ol' the didriiSi of Columbia, but I 
have a precedent, for the learned ;it* 
torney gcneralof Maryland, was equal- 
ly as defultory as i have been. 

Th^ ex- attorney general of the Unit- 
ed Slates, afked whether it would noc 
be abfurd that one tet of laws, fliould 
be in force in the courts of the United 
States, on one fide the Potomack>and a 
different let on the other fide. Had 
the gentleman thought but a moip.nt, 
he mult have known that that was the 
cafe, and that the act of. congrefs ex- ' 
prefsly declares the Itate laws to be the 
rule of conduct for the government of 
the federal courts. 'What law of the 
United States provides for hanging a 
man for murder or treafon, or provides 
fo)r (Iriking a jury i None docs cxiftt 
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Na ttnttbrm Itws exift throughout the 
courts of the United 'Staces« but they^ 
varf according to the culloms and ufa- 
ge$ of theftaces« This was provided for 
die foundeft reafbn ; that th« people 
of th^ different ftatcs had been accuf- 
tomed to be proceeded againd by. thrir 
own laws, and would like them better 
than a new code. I by no means de- 
ny the ti^ht of congrefi, to pafs a gene- 
ral law for the government of the fed- 
eral courts, but by" the law of con^refs 
it is declared* chat the (late lawsihalL 
revaiL ^An attempt has be/n made in 
e courfc't)f the debate, to arra.ign the 
liimony of John Heath. How is it 
aiVaigned. He is a creditable man, 
has been a member of congrefs, and is 
now one of the executive counfel of 
the ilate of Virginia. MarQiall dated, 
that when ke went to the chambers of 
the judge, he found Heath on his way 
out, bur he does not remember wheth- 
er Randolph was with him at the time 
or nott Rmdolph might have been 
there before, and the converfaticn be- 
tween him and the jadge have taken 
place. Heath dated at this b.ir, that 
he related the converfatioa to Mr. 
yliJolnies and f;vcral others.* An at- 
ftfmpt his been made: to (hew, that he 
' couidoot have related it to Mr. Holmes 
04. that ^ay, faecaufe Holmes Icfc Rich- 
mond before Calender was arreited. 
Heath did not (late whether he related. 
' it to, Mr. Holmes direftly. He dated 
that be toKf it to feveral immedi'itely, 
and chat he remembers to have told it 
10 Mr«. flolmes ; and the latter (iates, 
that it might have been told to him at 
the Septembel" couYt following. Heath 
fta ted, that he had related t^e convcr- 
fation to Mcrri wether Jones, who was 
fummpned as a witnefs, but was pre- 
vented by indifpofition from attending, 
he woald therefore have dated that as 
true which was not a fa£^| when he ex- 
pected that Jones would be here as a 
witnefs. If I had been'governed by p^r- 
(bnal conflderatidns, I (hould long (ince 
liavc clofcd my remarks, but my duty 
^/npelled mp to be lonjjjer than I wiih- 



ed. I (hall however endeavor to fin- 
i(h, that this caufe may go to a tribu- 
nal where it may be dccitied in *the 
fpirit and letter of jullicc. I feel avcrfc 
to detain this cpurt any longer, when 
I am confcious that bu(inrfs of impor- 
tance claims their attention i but I mud 
be permitted to repeat one ar-juimcnt, 
that tht independence of the judiciary 
is amply fufiicient for the faithful dif- 
charge of their duties If judges arc 
perfect, and not to be -confidered as 
men, why did the constitution provide 
for impeaching them ? This court was 
told to guard againd the fpirit of par- 
ty, and of the mifchief that would re- 
fuli fr^m a convii^^ion of the rcfpon- 
dent ; as the fpirit of vi^orious faC'* 
tions have been adduced, ,1 will, fay a 
. few words. * The prcfent ruling party 
. has been rcpr&fcuted as a viclorious 
one, and wariicd nor to follow the ex* 
ample of others Wh;»t is the fubjvfl: 
of the p ofcv-ution ? To h Ad ui> to the 
judges a warning, toacl with upright- 
nefs in oifice^ and not to lean to any 
party. If they do thciir duty and ad- 
nrrinider jui^ice to every perfon, they 
will be free from profc^cution- , This 
profecution will be a fv)lemn memento 
to them, that juAice, although fomc« 
times flow, is always certain to over- 
take her viclims. In the year 1800, 
when the refpondent was fitting on the 
trial of Fries, was it dreamt that in fo 
(hort a time he woul.l be called to an 
account for his conduct i Certainly 
not. There was not the lead expecta- 
tion of the great change which has 
taken place in our affairs. T^is is a 
clue to the key which unlocks the 
whole conduct of the refpondent. He 
wifhed to recommend himfelf to the 
'prefidem of the United States, and fup- 
pofed that the condu£t which he pur- 
fued, was mod likely to have the defir* 
ed effciSt. It 1s well known that this 
country was divided by jpolitical par- 
ties, and that in the year eighteen 
hunired, the one to which the refpon- 
dent belonged had the afcendanoy. 
The refpondent then conceived tbiit 
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able court, would admit of my corrcc- hiftnanac ; nay ait cdtum reft on the 
ting many other miftakcs of minor im- people of the Uniicd States, 
portancc, into which the honorable On motion of Mr. Jackfon,^ 
gentleman has fallen ; bat the latencfs Refolvfdf That this court will o« 
of the hour, and our anxious wi(h to Friday next, at. twelve o'clock, pro- 
Bring the trial to a clofc, admonifh me nounce judgment in the cafe of Sa« 
to abftain from any further remarks. mucl Chafe, one of ihe ^hiTociate judi* 

Mr. Randolph. 1 hope the gentle- ces of the fupreme court of the Unit- 
man will have until to- morrow. ed States. 

The Prelidcnt. The gentleman has The court then adjourned. 

not aiked fpr time. If you wilh to re- 

ply, you will pleafc proceed. ^IGH COtTRT OF IMPEACHMENP. 

Mr. Randolph. I did not fay that Frfdat, March, i, i8oc. 

the-cafe cited from Keelynge was a Star *.,f a^» .^i.*i.- 

iiu I A r ^ u ^J. r;» *^,.L. r.u,.* At half paft \1 the court topk their 

Chamber decihon, but that It took place ««j*^^u^ «.*k^*«» Ko.;«« Ak 

in thofe times wh.n Star Chamber d- f«>ts, and the prefident hj»«ng dt- 

ffons were in force. I did not cite ^^cled the fccretary to rrad the firfl 

Hatfcll to (kew that chief juftice Kec .»^t«l^ of impeachment, obfcrved thit 

ynge was convicted, merely to prove 'he queftion would be put to each 

L . • ft\,.i.;..«\«,c !«/.♦*. ;nfn hift member, on each article fcp-ratcly, as 
that an inveltigation was made into nis ' i- i u xA^- i « \j . 

condua on account of complaints hav- ^« ^^^^^ occurred m ajphabencal order 
ing reached the houfe of^ommons, The fir ft an icle was then read Whea 
th!t the rights of jurors had been in- the queftion was hereupon put by he 
nbvated by him. The gentleman can- prefident of the court and repeated^ 
"ot deny this, or it is immaterial wbe- ^^^^^ ^^^^' ^"*<^l« ^« "*^* ^'*- 
ther he does or not, becaufe his deny- j, Samuel Chafe^ esq. guilty orn^guil- 
ing it will; not prevent it fiom being ty of a high crhne or mifdetneanor in the 
true. The event in the cafe of judge ^,.^,^/^ ^f impeachment jt^ read and de- 
Kcelyngc (hewed that the houic had ^,-./^j ^j fillows ,— • 
received erroneous information ; but in 

the cafe before the court, 1 trult the Article ift. guilty 16 not guilty \Z 
charges have been fatisfattorily fub- ad. '10 24 

ftantiatcd. If*he is innocent, on us  *  3d, 18 i<i 

andonthe houfe of rcprefentativts be 4th. 18* 16 

the difgrace of having accufed and jth. not guilty unanimous 

brought him to this bar. As 1 before 6th. 4 30 

obfervcd, let there be a unanimous vote — ., 7th. 10 24 

•f acqnital 5 let holannas be fung to     8th> 19 15 

The Prefident then faid, " ^Fhere. not being a cofi/fitutional majority m anj wf 

article^ it becomes my duty to pronounce that Samue) Chafe ^ efq, is acquitted en the or-- 

tides of impeachment exhibited againfl him by tU houfe of reprefentotives !* 

^he court then adjourned fine die. 

fiO For the names of the members at they vctcd^ fee page 62 appei^ix. 
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OF 



IMPEACHMENT, 



BZaiBlTBD BT THB 



HOUSE Of REfRESENTATlVES^ 

» 
AGAIIfiT THB ^ 

Hon. Samuel Chase, 

ro& 

High Crimes and Mif demeanors 4 



Ariifiei exhihltidhj tht Houu of Refusen^ 
tathfes of the Vuited SiaUi£ m tbt u^me 
of thtmftl^vet and of all the fe^pU of the 
United StateSf agaUfi Samubl Cma8£| 
we of the Affbctate JuJIices of the Sttfreme 
Court of the United States^ in maintenance 
4tnd support of their impeachment agaiir/i 

' bim^ for h/gb crimes and misdem^auors^, 

ARTICLE I, 

JL H AT« anmindful of the folemn datlei 
of his office, ai^d contrary to t^e facxed ob. 
ligation by which' he ftood bound to dif. 
oharge theai, *^ faithft^ly and impartially, 
and without refpedt to perf^ns^" the faid 
Samael Chafeji on the trial of John Fries, 
charged with high tr^afon, before the 
circQit court of the United States, held^ 
for the difli;i^t of Peonfyivania^ in the city 
of Philadelphia, during the months of A« 
p^l and May^ one thoufand eight hundred, 
whereat the faid Samuel Chafe preAded, 
did, in hjs judicial capacity, condud him. 
Cflf tna manner highly arbitrary^ opprcf^ 
^Y^ ^d anjuftj^ yIa ; 



]• Id delivering an opinion. In writings' ' 
on the qoeilion of the law, on the con« 
ftru^ion of which the defence of^the ac« 
cufed materially depended, lending to pre* 
judice the mrnds of the jury againft th« 
cafe of the faid John Fries, the prtfonefj 
before coypfcl had been heard in his de^ 
fence i 

^ %m In reftrlding the counfel for the faid 
Fries from recurring to fuch Englilh autha. 
yities as they believed oppofite, or from 
citing certain ftatutes of the United StateSn 
which they deemed illuftrative of the pofi^ 
tions, upon which they inteod^d to ccft 
the defence of their client ; 

^, In debarring the prifoner from hia 
oonflitotional privilege of addreffing tho 
jury (through hiscounfel) on the law, as 
well as on the f^d^, which was to deter* 
mine his gotlt, or innocence, and at the 
fame time endeavoiing to w reft ?rom thei 
jury their indifputable right to hear argv^ 
ment, and determine upon the queftipn of 
law, as well as the queftion of fad, involve 
ed in the verdict which they we^e re«^uix<t 
ed to give ; 

In CQnfe<]QCBce of w{ikh irrrgular ^ct^ 
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^qft cf thp faid Sjnincl Chafe,, as danger- 
pus to oar liberties^ as it is novel to our 
iaws and ufages, the faid John Fries was 
deprived of the right, fecured to him by 
the 8th article ameudatory of the coniUta. 
tion^ and wai condemned to dea^h without 
liaving been heard, by counfel, in his dc- 
fence to t/ie difgrace of the charadter of 
' the American bench, m roanifcft violation 
pf law and juftice, and in open contempt 
pf the rights of juries^ on which uhimate- 
jy reft the liberty and fafety of the An>e- 
fican pco|)lc, 

ARTICLE II, 

THAT, prompted by a fimila'r fpirit of 
perfecutiori, and injuftice, at a circuit 
court of the United States, held at Rich* 
mond, in the month of May, one thoufand 
eight hundred, for thcdiftnd of Yirgi^i^j 
ipvjtcrear the faid Samuel Chafe prcfided,' 
and before which a certain James 1 hoznpJ 
ion Cullender was arraigned for a iibel on 
ohn Adams, then prel'tdent of th^ United 
rates, the faid Samuel Chafe, with intent 
$o opprtTs, find procure the con virion of 
the fdid Cailender, did over.rulc the ob- 
jeCtions of John Baflet, pne pf the jury, 
vbo wiQ)ed robe excufed from ferving oti 
the faid : rial becaufe he had made up his 
inind as to the publication from Which the 
words, charged to be libellous, in the ih- 
di^^ment, were extradied ; and the faid 
^affet was accordingly fworn, and did 
fervcon the jury, by whofe verdidt thf? 
"bnir trass fubfcquently convid^ed. 



I 



pifc 



Articl? in. 



THAT, with intent to oj^f^fs and pro. 
cure the convidioa of theprifoncr, the 
evidence of John Taylor, a materialwit- 
nefs on behalf of the aforvfaid Callender^^ 
was not permitted^ by the faid Samuet 
Chafe to be given in, on pretence that 
the faid wifnefs could not pro've the truth 
of the tyhoie of one of the charges con- 
tained in the indidmenr, although the 
faid charge embraced more than one fadl. 

ARTICLE IV. 

THAT the conduft of the faid Samuel 
Chafe was marked, duritig the whole 



courfe of the faid trial, by oianifeft tiu 
jufticcj^ partiality and intemperance, viz. 

!• In coispelling the prifooef's couofel 
to reduce to writing, and fubmit to the 
infpedion of the court, for their admif. 
{ion or rejed^ioni all queftions which the 
faid counfel meant to propound to the ^f 
bove yarned Johp Taylor, the witnefs* 

tf In refufii^g tppoflpone the trial, aU 
though an a^davit was regolarly filed, i^St 
ting the ab fence of material witneifes on 
behalf of the a'ccufed ; and although \% 
was manifeft, that, wiffh the otmoft dilt. 
gence, the attendance of (tich witnefles 
could not hs^ve been procured, at that 
ferm. _ 

3. In] the ufe of gnufual, fade , and cofi* 
temptqous expreffions towards tire prifon.^ 
er's counfel ; and in falfely inficuating 
that they wiihed to excite the public 
fears and indignation and to produce that 
infubordination tplaw, to which the con. 
dud of the judge did, at the fame timcj 
Qianifei^ly tend :  ' 

4* In repeated and vexatious interrup. 
tiohs of the faid Cv^unfel, on the part of the 
Aiid judge, ^hich, at length, induced 
them to abandon their caufe and their cli- 
ent, who was thereupon convidied and 
condemned to fine and imprifonment ; 

^. In an indecent folicitode, manifefted 
by the fa d Samuel Chafe, for the con vie* 
tion of the accufed, unbecoming even i 
{Public profecutor, but highly difgraceful 
to the charaf^er of a judge as it was fub-* 
vcrfivcpf juflice# 

ARTICLE Vt 

r • 

And whereat it is provided by the a€t 
of Congrefs paffed on the twenty.fourch 
day of September, one thoufand fev. 
en hundred and eighty-stine, intito. 
led " An. aft to eftablilh the judicial 
courts of the United States, " that for any 
crime, or offence againft the United States^ 
the offender may be arrefted, imprifbnedy 
or bailed, agreeably to the ufual mode of 
procefs in the Rate where fuch ofifender 
may be found ; and whereat it is provided 
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f)y tht 1iW8 of Virginia, that, upon pre- 
fentmfot bf any grand jury of an oflFence 
fkot capital, the court (hall order the clerJc 
{0 ilfue a fumnfions againft the perfon, or 
pcrfons offending, to appear and anfwer 
iuch prefcatment at the next court ; yet 
(he faid Samuel Chafe did at the court a. 
forefald, award a capias agaui(( the body 
of the (aid James "rhompfon Callendcr, 
indited for an offeree not capital, where- 
Dpoo the faid CaHender waji arrefled and 
committed to clofc cuftoJy, contrary to 
\hW in that cafe made and provided. 

ARTICLE yi. 

And whereas it is pfov^ded by the 24tl| 

(e^ion of the aforefaid a^, intituled^ 

?* An aft to cftablilh the judicial courts of 

the United States*' that the laws of the 

ftferal'ilates, except where the conftitu* 

t\on, treaties, or ft'atntcs of the Unite4 

Scatei (hall o^herwife require or provide 

£b«Il be regarded as the rules of dcciiion 

ID trials at common law, in the courts o.f 

tbe United States, in cafes where they ap. 

ply ; and vyhereas by the laws oi Vir. 

ginia it is provided, that incafc^ not ca-' 

]^ital, the offender (hall not be held to. 

anfwer any prefentment of a erand jury 

Qntii the coart next fucceeding tnat during 

which fuch prefentment (hall be made, 

yet the faid Samuel Chafe, with intent to 

ppprefs and procure the convidlion of the 

laid J»mes Thorppfon Callender, did, at 

the court aforefaid, rule and adjudge i he 

faid Callender to trial during the term at 

which he, the faid Callender, was pre- 

fented and indid^ed, contraiy to law ^n 

ihat cafe m^de and provided* 

ARTICLE VII, 

That at tlic ctrcnit court of the Uiiitcd 
States, for the diftri^ of Delaware^ held 
at Ne^.Caftle^ in th^ month of June, one 
thou(and ci^ht hundred, whereat the faid 
Samuel Chafe prefided, the faid Samuel 
Chafe, difregarding the duties of his of. 
£ce, did defcend from the dignity of a 
judge, and (loop to the level of an inform- 
er, by refafing to difcharge the grand jury, 
although entreated by feveral of the faid 
jury fo CO do ; an4 aftet the faid gcaod 



jury had regularly declared, through their 
foreman, that they had found no bills of 
indif^ment, nor had any prefentments lo 
ofiake, by obferving to the faid grand juryj^ 
that he the faid Samuel Chafe, undcritood, 
that a highly feditious temjier had raani- 
fefted itfelf in the Hate of D<^Iaware among 
a certain clafs of people, particularly irt 
New.caftle county, and mere efpecially in 
the town of Wilmington, where liyed 4 
moft fediiious printer, unreilr^incd by any 
principle of virtue, and regardlefs of focial 
order, -»that the name of this prinaec 
was" — but checking himfelf, as if fcnfible 
of the indecorum whh.h he was commit^ 
ting, added— M that it might be afiuming , 
too much to mention the name of this per* 
fon, but it becomes your duty, gentlemen, 
to enquire dHigently into this m<itter," or 
words to that effetl ; and that with inten. 
tion to procure the profecuiion of the prin. 
ter in queftion, the faid Samuel Chafe did. 
moreover, authoritatively enjoin on the 
diftri^ atcorney of ihe United States the 
neceflity of procuring .a file of the papcra 
to which he alluded, (and which imre un« 
derdood to be thofe pubii(hed under the 
title of <« Mirror of the Times and Gene, 
ral Advertifcr,") and by a ftrid^ examina^ 
tibn of them to find fome paffage which 
might furnilh the ground work of a pro. 
fecution againft the printer of the faid pH. 
per ; thereby degrading his high judicial 
functions, and tending to impair the pub« 
lie confidence in, and refpe^ for, the tri- 
bunals of juilice, foefiential to the general 
welfare^ 

ARTICLE VIII. 

And vrhtreat a mutual refpefl and con. 
fidence between the governnr.rnt of the U- 
nited States and thofe of the individual 
(latCF, and between the people and thofe 
governments, refpcdtveiy, arc highly con<« 
ducive to that public harmouy, without 
which there can be no pubic h.ippinelJi^ 
yet the faid Samuel Chafe, difrcgiirding 
the duties and dignity of his judicial ch:i- 
rader ; did at a circuit court, for the dif- 
tridl of Maryland, held at Baltimore in 
the month of May, one thoufand eight 
hundred and three, pervert his official' 
right apd duty toaddrefs the grand jurjTj^ 
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then and there aflembkd, on the 'matters 
coming within the province of the faid 
jury, for the purpoTe of delivering to the 
faid grand jarjr an intemperate and inflam- 
4tor/ political harangue, vrith intent to 
excite the fears and refentment of the faid 
grand jary, and of the good people of Ma« 
lyland a^ainft their ftate^ government and 
Gonftituttooy a condoft highly cenfurable 
in any, but peculiarly indecent and unbe. 
coming in a judge of the fapremc court of 
the United Statesj and moreover that the 
faid Samuel Chafe, then and there, qnder 
pretence of exercifiog bis judicial right to 
addrefft the faid gtand jury, as aforef^id, 
did, in a manner highly unwarrantablej^ 
endeavor to excite the odium of the faid 
grand jury, and of the good people of Ma. 
syiand againU the government of the Uni-. 
ted States, by delivering opinions, which^ 
even if the jndicial authority were com- 
petent to their expreffion, on a fuitable 
qccafion in a proper manner, were at that 
l^ii^e iud as delivered fa^ him^ highly ii\. 



decent, extra- jodiela! and tendiagtopioCi 
titote the high jndicial charader witH 
which he was invefted to the low potpof^ 
of an eledtioneering partiaMin, 

And the hoafe of reprefeotativei, by 
proteftatioo, faring to themfelvcs the U. 
berty of exhibiting at any time hereafter* 
any further articles or other accofattoo, 
or impeachment againft the faid Samuel 
Qhafe, and alfo of replying to his aofwers 
which hcs (hall mal^e unto the bid articles,| 
or any of them, and of offering proof to 
all and every of the afojrefaid articles, and 
to all and every other articles, impeach^ 
ment or accnfation, wfajch (hall he exhU 
bited by then^, as the cafe (hall require, 
do demand that the faid* Samuel Chafe 
may be put to aofwer the faid crimen and 
mifdemeanors, and that fuch proceedingH 
examinations, trials and judgments may 
be thereupon had and givcn^ ai aie agr^ 
f blp tQ lav and jnftice* 



tssna/i 



IN f HB 



Senate of the United States, 



•ITTInO At A 



High Court of Impeachment. 



ON THB 



tcutib Day of February ^ Ai D. 1 805^ 
THE UNITED STATES ti. SAMUEL CHASEi 



i%t MUwermitJpleai of SAuvtL Chasb, 
C9e ff the ajfkciate jufticet of the supreme 
€9urt of the United States, to the articles 
Sf ifkpeacbment exhibited againft biik in 
the said court y hy the honorable the House 
ef Repr€tentati*ves of the United States, 
in support of their impeachment againft 
bsmfor high criuses and misdemeanors, 
ttsppofedto home been bj him committed* 

[Given in the 4th inftaot.] 

^ii refpondenti in his proper peHoni 
comet into the faid coort^ and prot^ing 
tbar chete la no high crime or mifdemean- 
or particularly alledged in the faid arti. 
dea of impeachment^ to which h€ is or 
can be bound hy law to make anfwer ; and 
faving to himfelf now^ and at all times 
hereafter, all benefit of exception to the 
infufEciepcjT of the faid artielcsj and each 
of tbem^ and to the defeds therein ap- 
pearing in point of law, or otherwife ; 
and protefting alfo that he ought not to be 
injored in' any manner, by any words, or 
by any want of form in this his anfwer ; 
he fnbmits the following fadls and obfer. 
Tatioha hfjfitiy of anfwer to the faid at- 
dclea. 

The firft article relates to his fuppofed 
toikmAsaA in the trial of John Fries^ fte 



treafon, before the circuit eobrt 6f ths 
United States, at Philadelphia, in April 
and May, 1800; and alledges that h^ 
prefided at that trials and that *' iinmindi' 
fill of the folemn duties of his office, and 
contrary to the facred obligation by which 
he fi^ood bound to difcharge them, faith, 
fully and impartially, and without refpedt 
to perfons," he did then, << in his judi* 
cial capacity, condu£^ himfelf in a man« 
n^r highly arbitraryi oppreffive, and un^ 
juft/' 

This general accuf;ttion^ tfoo Tagtie ill 
itfelf for reply, is fupported by three 
fpedfic charges of mifcondu^ : 

I ft. In delirering an opinion, in writ- 
ing, on the queftion of law, on the con* 
ftrudion of which the defence of the aC« 
cnfed materially depended; which opi-* 
nion^ it is alledged, tended <^ to prejudice 
the minds of the jury againft the cafe o£ 
the faid Johf/ Fries, the prifoner, before 
counfd had been heard in nis favor/' 

ad. " In reftridling the counfel for the 
faid John Fries, from recurring to fuch 
Engliih authorities as they belte?ed apw 
pofite ; or from citing certain ftatutes of 
the United States, which they deemed il« 
loftratitre of the pofitiona upon wbidl 
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tKey intended to f ttft Iht defence of tbeir 

Client/' 

* 

3d, "In debarring iht prifoncr fi;om 
his coiiftitutional privilege of addreffing 
' the jury (through his counfe!) on ihie law^ 
as wrll as oh the fa^^ irhich was to de* 
tf^mine his guilt or innooencej and at the 
iame time cri()eavoring to wreil from the 
• jury iheir indifpil table right to heat ar- 
gument, and determine upon the queftion 
of law, as well as the queftion of fadl| in- 
volved in the verdidl v'^hich thc)r wfere re- 
quired to give;" 

, This firft aJrticle then conbludes; that 
in confeqiience of this irregulaf conddft 
bf thi's rcrpondcnt, *' the faid John Fries 
J Mras deprived of the right fecured to him 
by' the fightb artide amendatory of the 
i;on(litution; and was condemned to 
deathi witoouc' having been heard by 
counfel^ in his defence;" 

By the eighth article amendatory to 
the conftieution^ this refpohdent fuppofet 
is mpant tbai/Ar/i& amendment to. the con* 
« ilttution of th^ United States j which 
'fecures to the accufed^ in all criminal 
^rofecutionsj the right to hate the afiift- 
Ance of counfel for his defence; 

In anfwef to thefe three charges^ the 
l-efpondent adiiiits that the circuit court 
of the United Statesj for' the diftrid of 
^ennfylvaniaj was hdd at Philadelphia, 
in that diftridt, in the months of April 
and May, in the year of our Lord one 
thoufand eight hendred'J at #iiich court 
John Fdfs^ the perfoh named in the faid 
- ^ firft article, was brought to trial, on ab 
indidment for treafon agaihft the United 
StatA; and that this tefpondent then 
held a cOmmifHon as one of the aflbciate 
j unices of the fuprcme court of the Uni- 
ted States ; by virtue of vvhich office he 
. did, putfuant to the laws of ^he United 
StateS| prefide at tbe above mentioned 
trial, and was fiflifted therein by Richard 
Peters, Efq. then, and ftill diftrid judge 
of the United States, for the dlftrift of 
Pennfylvania ; who,, as dired^ed by the 
laws of the United States, fat asaffiftant 
jodge'at the faid trial. 



With refpeft to the opiAion whtcfi U 
alledged to ' have been delivered by this 
respondent at the above ftenftou^d trialj 
h.e begs leavt to lay before this honorable 
court the true ftate of that tranfa^ioo; 
and to call its attef»tion to fome fads and 
confiderationst by^ wkick his conduA on 
that fubjed will, he prefuines, be fidiy 
juftified; 

'f he cortftitution o4 the Uhircd States^ 
in the third fcdion of the tliild ^rticJej 
declarea that ** treafon againtt the United 
States Ihall icon fi ft ««/v i« le*uyikg noar e» 
gainst themy or in adheting to their coei 
inies^ givtiig them aid and comfort. 
> 

By two ads of Googtcfs, the firft- pafli 
ed on (he t&ird day of Mardi, 17^1* ^nd 
the fecond 00 x\\t eighth day of' May/ 
iya2, a duty was impofed on fpirits dif- 
tilled wirhtn the United States, and on 
ilills \ and various provifidns were madd 
for its coliedion. 

In the year 1794, an iftfutreaion Wok 
place in four of the weftcrn counties of 
Pennftrlvania, with il view of refifttng »od 
preventing by force the cxecu tion of theft 

' two ftatnses ; aod at a cfrcnit court of 
the United States,, held at Philadlelp^u^ 
for the diftrid of Pennfylvauia, in thr 
month of April/ in the year 1795, by WiU 
Ham Patterfon; Efq* then one of the aflb- 
ciate juftices of the iuprcme court «>f the 
United States, «id tlie above laentioned 
Richard Peters, tR^^n diftrift judge of the 
United btate* for the diffrid of Pcmifyl* 
vaniai two peffonsi wKo had lleen coo* 

. cemed in the abpve named hifarredioft,* 
ftaaselyi Philip Vigol and John Mitchc^i 
were indided for treafon of le^yiftg #ir 
ag^nft tbfc United State*, by ftfifting ani 
preventing \^ forc^ the fcxeciitioo of the 
two laft mentioned ads of Gongrcfs; and 
were, after a full and fery foiemn trial, 
convfded on thC indidmcnts,* and ferf- 
tenccd to death. They were afterii^atdf 

' palttoned by George Waftifigtoo, thai 
Prefidctit of the United Stafet^ 

 In the flrft of thefe trials, that of Vi* 

^ol, tht Befence of the prifOner wM cou 

* duded by very able oouitfel/ out of ' ' 
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Wil]tam Le^isy flfq. is the famip perfoo cdnmitted td prifori^ at dne cf \he rihgi . 

Who appeared as coonfcl for John Fries, leaders of .thia infurre^^lp; aiul at rf* 

in the trial mJw under "tonfidcration^— circuit coun of iRe- United StatVs, held 
Neither thaf learned ^ntle«An| nor bia, ar Philadfelpl/ia, io and for the diftrict o£ * 

;ible collcaguei then thought proper to ^*ennfylr^nia, .ia the month ot April, % 

jajfc the qocftion of hw, "whether #e- A. D. 1799, he was brought to triakfor 

Ming and preventing- by armed force^ tljis effcncci'on ah indiftmen: for trcafog, * 

ihe cxccutiqn of a {particular law of the by levying^ war againft the Uriited vStates, 

U. States^ be a ** levying of war againft before James Irc^cl, Kf^. tliemonV of af;e ^ 

the U. Sfatcs/* accordipg to the true ^ affodate jqfticca of the fuprcme court of * 
meaning of the conftitutio*? ulthough a. the United State?* who prtfi* cd in this 

decifiOQ of this queftion in the negative^ . faid court, aocording io' lawj 4id the 

tfioft havie acquitted the orifonerk But above mentioned Richard. Peters, . thv*n 

in the next triaL that of Mitchcn, this * dtflrxd^ judge of th^ United 9lateg^ for 

qtieft ion was railed on the pjirt of the pria the diftrld of Pennfyivaniji who fatirt 

foner, atid was very fully and ably dif* the fatd circuit cotrrt as affidant Judge. • 
cofled by his counfel; and it was {qm In this trial, which/was conducted wftH 

Jeiuoly d«termioed by the coiirf, both thd great folemnity, and occupier) nine days> ^ 
jiidges concur rirc^t '' that to refill qt pre-, ^he prifoncr was alufled by Witliam •■, 

' Teot b^ armed Ibrce, the e^ptcution ^f | Lewis and Alexander James Dd)la^, Efqs; '« 

particular law of the U, States, is a le* two. very able and eminent cJunfellors i 

Tfiflg of war againfV the United States^ the former of whom, Wiliiara Lewis, is - 

and confeqUeQtly is treafon, within the the perfon who afTiiled al aboye mention- 

true meaning of the conftitution*" The ed, in condu6linf the deij&nce 6i Vigvl^ 

dtcifion^' according to the beft eftablifhed on a fimilar indidment. Thefcy g^mle^ 

principles of our jurifprodence, became n1en> finding thnc the fad\s alledged were 

a precedent for all courts of equal or itl* fully and * undeniably proved^' by a very 

ferior jorifdidlion ; a precedent wtiich> piinute and elaborate examination of wit. t' 

although not abft)lutely obHgatory, ought rteflTc^, thought proper tb rell the cafe of 

td be viewed wfth very grtat refpedl, ef- the prifgner on tl.e queJdion of law whicb ' " 

pecially by the court in wfiich 4t was hud been determined in thecafekof Vigol 

made, and ought never to be deferred and IVIitchcll ab9ve tnentionddj amd had 

from, btit on ,the fullcft ani cleareft coff- then been ^acquicfced in, but which. they 

vidion of its incorreftnefs. thought proper again Co raife^ . They 

On the 9th of Jjply, 1798^ 39 aft ^ contended, "that. 10 refift by force of\ 

COngrefs was paffed^ proiid]ng.for a^va^ .arms a particular laW of the IJ. States* 

JoatioB of l^ds and dwelling houfes, and docs not amount to ^evyin^ war againft' 

anenumeraMon of flavcs ihropghout the ^ the United States,.4within the truan^can- ^ 

United Ststfes ; and direding the appoint, ing of the conftitution, aod therefore it 

ment of conlmiffioncrs and affeffors «for is not treafony >bot- a Wot only." 7his t 

carrying; it into execution : And on th0 qocllionthey arguecj at grfa.t. lengthy and 

4tfa day of July^ in the fame year, a di- 4»^ith all the force cf ilicir ioaming aind 

If^ tax'l^as laid by.anotKer aft of Corf* genius ; and aftpr a very, foil difciiflior at 

nrtfs, of* that date, on thekt^Js, dwell, the bar, attd the nod mature dtliberaticrr 
1% bodfeS) and flavcs, fo tq bt valued- by the court, the lenri^cd and excellent 

Md cnuiiwrated. , j^^^c who then prcfiuod, nnd who waa 

In the rtontha oi February v^d March, ^no lefs diftingailhed by his humanity and 

u Dk I7999 an infurreftion took place tcndcrncf;^ towards perfons tried before ^ 

the ODunties of Bucks and Nofthamp- him, thait by his cxt^nfiv^' knowledge 

Ji, in ihfc ftatc of Pennfylvania^ for the and great talents as a Uwyer, prondunctd 

rpofe of refjfting and preventing by ^ the opinion of hirfifclf and his collcftgiie, 

ce, the execution of the fwo lail men- '*^ that to refill' or prevent by force the 

Red afta of Congrefs, and particularly ^xecuti^n of., a particular law of iht'UI 

It for the valuation of lands and dwell- States, 'fdoes not .amount to levying war 

hoafes. John Fries,' tlie perfqn m^n- ^againft the«i, with'in the irue'meaoingof . 

med in the articlt of impeachment now t he cbnftitutio^jaiid does nof therefore con- • 

ler coofiderstion^ was apprphetiied and iUtute^^e crime of treaibn^'*; tbcreby/ 
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iddifeg life we'igtit of atjothcr Jind more EAj,. then ittornty of the tJnlftd Stitirc* 
folflttin decHldto ^to the prcc^dcnr which for thcdiftriftof Pcnn/yivanft, anda ocir 
had been cftablifhed k) Ibe above raen^ioiv- indidinjent was b)^liini pftfeHtd againft 
ed cafcfiof Vigol and Mitchell. • ^ the fa id John Fric^, for ireafon of Jcry* 

* Under thU opinion of^ the^cogrt on the ing war againft the United, Siatesjiy re- 
^ueAioiiof law/ the j^rXi having no doubt fi(&ng and preventing by force, in the 

' l»^ to the ra08>. found the faid John -Fries manner abov e.fet forth , the ej^ecution 
guilty'of treafon^ on the abpve* mentioned of the abbve ment2t;;.cd adls of Congrefs^ 

* indid^ffientt fiutaDeW ^'ial .was granted- for the valuation of lands and dwelling, 
-by thecourti not by r eaTop of any doubt, houfes a«id the enoihei^atton of (lavea^ 

. is ro the ^corre^nefi ot the dccifion and ^ for .levying and oolleding a dire^ 
Oh th« qtiedfoa of kwj but folely* tax. This indidmenti of which a true 
•n t^e ground^ as .this refpondctit hath copy marked exiiibit Noi 1/ is herewith 
tinderll0od and believe^ that one of %ht* exhibited by this refpondent^ whopraya 
, jufors of the petit jury^ aftcr'he'Was fum-« iliat it may be taken as part of this hia 
'^ moned^^bUit befofe htf*'was' fworn on the anfwer, being found bj' tlic grand jury 
tri^V-had made foate declarahon onfavof- . on the i6th day of Aprils iloo> the faid 

* llbk to the prifoner* ' John Fries was on the fame day^ arraigrt. 
*• ..The y^low fevcf having appeared Ih , ed thereon, and plead not gtilty, Wfiii* 

t^hiladelphia in thc^ fommer of the year im X<ewis and Alexander James Daliaa^ 
x'7999 the* af)Ove gientloncd Richard. PbJ^ Kfqrs- the. fame perfons who^had coii« 
' ters, then dillrijl judge of the United dueled his* defence at his* former trsalj 
States for ijie^diUri^ of Feonfylvaniai were again at his "reqaeil Signed by 
Aid according |o law IppoiAt-the next" the court as his coonfeli'ahd his ttiad 

- ciJrctiit court of t^at diftri^t^ to be held ivas appointed to be had^ onTuefday th« 
at Norris-Towh therein : Purfuant to 2 2d day of tho laft meationed month of 
which i^ppolntmcnti a circuit court was Aprih r < 

^»hel^at -Noiris.Town afoi^efaid^ in and After this Indid^tnent Was fouhd by th^ 
for the faid diftiift^ dru the nth day of gf and jury,' this ^fpondtnt coAiidered it 

^ OdV)ber| in th^laft mentioned yoar^ be^ wjth great- care' and 'deliberation, and 

, fore BuibrOd Walhingtqp, fefq* thep oae finding,- from the^htee overt a^s^ftrea^ 
or^he aiToHate juftices^of the fupreriie ^ fon which it chafg«d, that the qtieiltoci 
tourc of the United States^ and the* above of law ariibg uppn itj was the fai^t qocf- 
tnefitioaad. Richard Pettrs ] at which tion which hail already been decided 

,. ^coort no proceedings .were had on^ the twice ia the fame coiyt| 'on folemo ar* 

, -(feforeUid iodfOtni^t againft John friesj gumeni and deliberation^ aadone in thait 
becaufei as this jefpftndent hath been in* ' Vtty cafe> he confideted the law ai fee ^ 
formjpd and believes^ |he commiffion ojF tied, by thof^ dectfionSj #ith the corrc^b^ 

. the marfhal of the fai4 diftri^t had ex. neft of which on ftill confide'mtion h« 
piT^df before, he (ummoffed the jurors to was'cntirely falisfied ; and by the aotho* 
attend at the fdid cburt> and had not beeh thy of.'w;hich he fhooldf .have deemed 
Itnftwed i by. teafon of which no legal  himfelf bounds -even had he regarded the 
j^nnel of jurors could beibrmed« * quieflioD as ^oablfallti itfelf« 'f^y &i^ 

' On the nth d^f of April j A. D. t8d6, itiorco^r i^ perfd^-conformify ifidi tbc 
it)d from that day until the 2d day of M«y. dhiform t^nof "br^eclCdns in the tear tt 




Hbefore this refpondent^ then ofte df the tlitir weight and* authority. 
afTdciate juftice^ of tho fupreme cdbat of «Ai3d Xurely we neednd ufge to ih^ 
the Uniipd States, and the above nienii. hoaorable court, thfc corrcflncfs, theiin<» 
^e(J Richtard PetcVs, then diftrift Judge Jiortancc, ^ and' the abfolute neceffity of 
t)f tht United States for f^e diftri(5^ of ^ adhering to prihoiples of law once efta^ 
Penfifylvania* At this court, the indh^- blifhed, and of confiderirg the law as ft* 
Incnt on't^Hich the faid John "Fries had ' nally fettledj aftct rep^ted^. »nd folenus 
been convided as above mentipned, was decifions by courtrof competent jurifd&A 
^[Uaihed U oficid \tf Wiili^^m Raiiv'ie^ 'tion« A'-coatraty principle woiOd^aTM* 
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tie tire b^fifl Df onr whole fydem of jurif. floods that any new «v!denoc wat to bf 
prudence, hitherto ourfafe^ard and our - offered; and he knew that if any fiiould * 
boaft I would reduce the law of t{p^ land, .be offered^ which could v%[y ihe cafci i( 
and Tub jedl the righu ^f the citizen to woold render wholly inappHcablo^otlitho 
the arbitrary will, ihe paffions, or the/ opinicnandthofDfmef d'ecijBomon wbici^ 
caprice of \Hp judge Ih each particular it wat foundedv And he could iiot a^d 
' cafe ; a«d would fubfiitqte the varying ^did not fuppofe, that the prifoners eomife| 
opinions of various men/ inllead of ihjtt would be defirout of waging very pr^cw ' 
fixed,* ^lermanent rule, in wbiciv the ve- oos time^ in addre^ng to the covrt an 
ry eflence of the law confj^/ls^ If this oftflefs ^rgQment on i point Which (hat ' 
refpondcnt erxcd.in regarding -this , point court held itfeW precluded froqi deciding' 
at fettled, by the repeated andfblemnac^' in their favor, *H« th^r^fore conceiveq -- 
jt^dications . of his predecefTorst in tho thattc would be iznd^ing the couoTel a 
fame courl and in the fame cafe; if he fefvice alid a father, to apprife theti be<, 
erred in fuppofing, that a principle efla. fore ha(]|d of the vjfew which the court had 
blifhc^ by two (olwnn decifiont, was ob« 'taken of tfaeiulyc^; fo at to let tfieoi 
{igatory uf^on him, iitting in the fatne f^jc in time the neceffity of endeavoring^ 
i fourt wJiere tho& dccifioi)«. had been' to psoduce qew teilimony, whiah fnrght 
made; if ho erred it» bclicvir^g that it' vary the csfe^ and t^ke it out of l^c ^i|« 
would be the htg^ieft profa mptvpn in himj . thoriry of. former deciUcqa,' 
tofetup-his opinion and judgmerit'ove^ 

that of hit collcagik, who had t wipe de, * 9econdlf, Theie were npiore than ono 
fidcd.the. fam% qucftion, and of two of hundred civil Oaufcs thcrt depcnd»figin the** 
his predeceflbrs) who -joftly rank among /faid court aji appears by the ejchibit mrtrk^ 
the ableft ju4get thai hav'irever adorned ed Nq, Ia which thia frfponJent o^y\ 
a court ; }f in all this hoerrc^, it it an 'may be taken as part of thif^ his amwcr, "^^ 
error of Mrhich he#cannot be aipiamed^ ^nd Many of thofe cauTes had already been ' 
vhichbotrufls ^ill4iot'bedeeiped«iau« fubjcdted to great delay^ acd it was th^ . 
nal in tha eyes ^f this hoooaable '<^urt, jKCuliar duty of this rc/pondcntj as ]>refi,'' 
of .his country, gr of d^at oqilerity by ^irig juige, to take care, that as littlo'^  
which iie^ his accufeci, and hia^ judg^i time as poffibla (houid^btf unnece0arity ' • 
SDttft one daj be Judged* ^ conf«med> and f hat every convenient and* . 

Under the influence of thde copfidera. Foper difpatch (hould be giye'n to fte ti,, . 
tions, this ttfpondent drew up an opinion ^^^^ ^}^^ citizens. He did beheve^th^t 
on the- law, Srifipg from the overi ads- «? w^X communication of the court's op»^ • 
Hated in thc4«id indiament,.^ii;h was "^f > '"Jfe^'^ ^^f '^ ^^ Tf.^»"S ^i JIf ^ * 
conftrm^blc to the-decifions before given aoii conicqu^ntly t^ Ac difoaich pf P'^k 
as above mentioned, and which he.fent f*"*^"*^ 

to his ooMeasue, the faid* Richard Fetrrs, ^.; ,, . . x ,. ,1.*^^. , ' 
for his confidmtion. That gentleman ., ^^J''^^- A. the cOun hel3 itfiJff bc)B«4 . ,< 
leturnedit t^thiit refpondent, -^ith fome ^Y ^^; **f°^<^. dtciio^,, and could not .. 
amendments affeding die foam* only, but ^f'^^^'"^ ^^'^^ *» ^»«*^" ." ^onftquenc^ 
not in any manner iotching the fabftance, ^^ f / argument 5 andjts it was the4utj^ 
. ^ ' * ... of the court to»charge the jqryofl the law. * 

The opinion thus agrcqfi tp, thia re. ' j^ allcafcs fubmitted to thair coniideraf* ' 
pond<fnt thought It proper ^ to coinmunl. ,^*^ be^koew thu this opinion muft not 
cate to the prifoner's counfel--rcveral ^^^ ^e made knpwn at f^me period foi . ^ 
icafoni concttfrcd 10 favo? of (hi« Copa, ^j, .^ of the ftial, but muft at the end of 
JDunicatipn. ». * , ' ^1,^ ^^ial be cxpreftly delivered to the jur» 

* In the firfl; place, this refpondent eon- ^ him, in a charge from the bench r^^ 
fidercdv himfelf and" t]Le court, &s hound he could not fupp'. fe lind cannot yet imA« 
byllthe authority of the fotmcyr decifions ; rine^ that 'an opinion,, which was to be- 
specially thciad ofithem, which was on thus foleranlj given in charge to rhe jurjf,' 
the fame cafe, tip confidercd ^the law at at rtie clofe of the taial, could "mails anjf .' 
fettled, an'S.rhad cvery^ roafon to- believe^ a*dditionalimprcffion on thair mFnds, froni 
that liis colleague viewed it in thetlwie the.' circiimftance of its being intimated to "- 
.light., \i ws$ j(ol' fu|||;caed- oj[ ^n<terv ^h? counf^ befow ^hcttia] h^^A"^ i« ^h^-; ^. 



btaring ol tjxoCt^^ho flight be afierwasds was defined by the conftitutton of the U. 

« fworn on the jur)r. * ^ > pited <Scatle« $ tbift as the Federal J egifla. ^ 

Andy WHy, it ]^ks tbern 1^8 dptnion^ turc had the powec to make, alter, .or re. 

' .find IbU-is, 4hat it is the duty of every peal la%s, fo> the judiciary only bad the . 
PQu'rtot tbi« couTitfyi aftd washiad^iy on power, and it waji tbcir duty, to declaiC| 
Ithe trial fiow iit)der confilkrati^n, to guard expound and interpret tYie ifonftitatioa am! ^ 
|he jury againib ^rron^us improfBona ref- laws of tbc'United States ; T^t it ^i9§M \ 
peeling the la^^a- of -riie land. He welli tlie/duty of theeourr, in all critninal cafei, 
l^nows, that i( u the right df jnr(e» in to date tp tt)£ petit ifirf, theii opintoo ojf 
crkniual cafes, to give a gecieril Veftiiift ' theiaw aKiing on the fa^s ; but the jaif 
* jpf acqqittal], which qinnot b$ fet afide on jn all criiqi^ii "^cai^* we*^e to decide both 

t flcdDunt t^ its be lAg com (jiiy to law, and . the law and the fa^^ on' a eonj]der««tioD 
fhat'hance refiilts che power of jufieiy t'o pf the whoU cafe : I'hat .Vh^^ra mu(l he 

^ decide on the laws.at well as on the (4^9, ' fom^ corlihuAive cxpofitiafi i^ the teria^ 
iil«li orffnin.il cafes.. T.Ms uower hd hokla tifed \ti the ^dnftiautioAt '^-ievyiBgnv^ar a* 

' |o bf: a fii<Te<i part of iot|r legal pl1vtieg(^ai gainft the United &at6s V' ^k^^ ^be , 
, )f^hich l^e never has 4ittemptfid,*fi9id never quellion,' whjit adla amounted to levying 

- ' will attempt to abridge or p obftr(|ifl,~r iv^r a'gainft the lirmed States, or«the ga^ 

* ;Bu%bc aUo knows, that \q the.cxcrcife^f " vernmeht rhoreof, was a quel^ion of law^ 

this po^^r, it is the du^y of the jury tp ancl badoceadeckili^ by judges Patteafoa,' 
govern theoifeiveatf by the Ja^s ot this dnd.?eters9 in.ffiacafet of \^g«2 anlMtu 
)and, oyer w})icb they ji'ave no difpenfiog* <;bell, andby judgtsItedeUaiid Peidrs/ta ^ 
■*" power ;iami thek right to,e,diEge^ «nd tc^ the cafe of John Fries, prifoacr,. at the 
*. 4:eive f^rooi our ct)^;t,. ail th» alfiilangs bar, in April 17^ I lE^at Judge Pctets 
isrhicb it can give^for righ|Iy under^an^r itmained of-cfae fj^n^ opinion, which be 
Ingohela^^. To vtTithhqlfi'thif ^ilao^c.* l^ad twio^ hsifore' delivered, ^nd h^. this 
» 40 any 'manner whatj^ver ; to fiprbear to re(ppndent, 00 long aod greai coondeia* 
givQ it ln*ihat way, which may be ifioft^ «tion, concuwedln ^e opinion of judges 
* ^ Affe^ai for prefer ving. the juryTQDm error"^ Patterfon, IxedeJl and f^ten ; t^ihat to pra. 
' and niiftake ;'v««uld ^ an aband«nii|eni vcot uni^euaifary JeUfnand €0 £ave time 
pr. forge cfulneft of duty, wAiieh i\a judge - on ^atjial pf John Fries, |ind ti^preveac 
pDuId jqdft'y lo \i\^ confeiinca or to the, a delay of jaftice in the great tuamber «f 
»** laws. To this (?are,'thefefor^, where the ,civil caufes, depeodfng for uiai at that 
Queilioo of law ariiing^p the indiAment, ^Wh (be court, had drawn op la wHcine, 
^bad be^en finally feUlcd by aut\iori^tive their opinion of the law^ arriSng. on me 
^ decidoQ^, It waa^b^ duty of the cmtft, ov^rtailifb ^ated in the imHdme^t aiaii^^ 
- sind''efpd€iaUy on (his rcfpoi^dent aa'prefi. joba furies i. and h^i 4ircAe<)' l^vid* 
.dingsjudge, early 4(^ apprize' the counf^l Caldwelf^ their ^cle^kj^ to maij^e out thteb 
(and,the jury of thefe deci(ions,« ami their copilssof their opinioni onptob^deiiveleii 
^ffc^f fo as* to fav^ the former frofb the .to fhe attotfiey of the dii|):i^ one to t^ 
fr da^gcr'pi m^ing an ii^preper ^leaqpt^ to couoCel for the. prifdner, ^nd oxie 40 thje ^ 
4nirieadihejury ina matt^roflaw, ^ndihe petit jiiry,^ after they'lhodld fis^vi bees , 
, ^ iury fr«na.h^ing their mifi4^ pr^.ci^c\|pie4 iinpi|ne|led and heard the indKlaent "^k^ 
by err6o90tt.a impr-fnoiNl. * ^ . to^htmhy the cietk, Snd after ffa« diftrift 

/ / i( y^as for^ tbefe^realbns, that on the attorney flioukl have Hated ,tP fheai the 
' -lad day- of* 4pril i^QQr when ihe Taid*. law on the overt a£U alledged in liSt i&- < 
1^* ^Jpbp (hric9> ti^as brought iftto court, and g,di(flfl)cA% as it appeared to him. 
' * placed in the prifonwrs' "bc^^ fOi" trial, but. Aftertth^e obfervatioAf^ this ^eipM.' 
^ .befof^ tbfk petit' ju^Avai impanelled to try dent deli vered'oiie of t]|e above meirtimu 
bim^ i^h re^ndent infonped^rbe *b9ve ^fd^opies to^ the afoiefaid William Ltwji^ 
' 'Wentjonfd. WiUiai^ Lewif, one oC JilaV^hen ^'acte^ding as one of the pUbmsi^ 

* . couofel, the aforefaid^ Alejfander . J[ames * counfel*;' ^fJl0f read ptfrt ofatj^^fui thm 
' Daljasnoi being thcn^n courts if thaj |he^ * laid it down on th<^ table l\efo4( niJb*^- 

couir fi^A-^delihctiLtfily* confiAeu^ tbcin'' Soaieobfexvations were,t1|pn4nade pttAhe ,' 
. diAmeot againft Joltn fries f* jtj^afon^ "fubjtf^by bim iad the^bovc tncat^pul 
^ and the^'three feveral oyert kd» of areHfoti Alfiander James Dall^i/ who .^ had cb^ 

Jbted tWeiii ; T^t U|a c^9Lof t^cafoQ . giliine ^Rt^ tzf^a^tf^ 
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iot\i not ncnr reeolIeA tbbfe obferra- and now' is lis opinion^ A«t the peaoi 
tionsy *and a|n9or undertake to ftat^the^ and falbty of the nacioiial federal govern. . • 
accurately, ^  ment, maft be eodartgeredy , by any other 

And this inel^ondcnt fiirriier laith, tliat conftro^ion of the terms «* Itvying war. 
the jJtiper, nifrkecr exhibit No. 11/ and againft the Unit<fd States/' ufed by c]^e^ 
Vrci^^^^** exhibited, which he prays leave federal conftitution { and he is Confident 
%9 mj!:e .part of this his' anfwQrf is ^true thatnao judge of tbe<^fedttal goteromenty 
copy of the origiQar* opinion, drawn, up ^no judge of a fifprt-ibr ftaic courtj nor * 
by him and concurreil in by,' the fai^ any gentlelnan of eftabliflied reputation 
Richard Peters, as above Tet forth, wbich for legsl' knowledge, would or could de« t 
' original opinion is ncHir iff the. poffefHonot liberately gtye a oontraty opinion^. • • ' 
.thi* refpondenf, ready, to be produced to ^ }f, hoWevetj t/lis opinion wer6 eriOhe/ * 
^his Jponoi^bJe cou^t. Ne viay'have'er^ oufs/ fUs refpondent would be fiir 'lefs . . 
/red hi forn|tng ihis opioioni and in the ' cenfurable th^ his prcdeceifors, by whofo 
time ito^ manner u^ xtaimg ft kni^wn CO example he .wjs M aftray, and by \«h^ 
I the co^nfel for the prifoner. If h^err^ anihoirity £e coniidercd hknfelf bound« ' 
in forming it, he erred in comdiaf wiih Whs it an'erpor to coi^dechialfd^ bound 
his colleague ^ud wiih tVaof his. predie. by tb& authority of (heir previous doci. 
^iBeiTors ; and he prefumes -to' hope t|iac ^ fions ? If it were, he was led into thei 
fiD ersor whicli has'*nover been deemed error by ^he uhiform eoorijp of ^judicial 
criminal in thecp, - will 4idt be imputed as proceedings in thiffcoiintry and En;gland^ 
^ a crime tO'him, who lyas led into it by imd i^ fupportpd iqr it by one* of the fun. 
' their example and their , authocity. If ,damenfal principles of our jurifprudence** ^ 
. be erred in the time akid manner pf malt. Can flch l|q errOf J>CL a*^ criitae ' or . mifdeJ 
.' Ing known i)iis opiquon,- he feels a jyf^ Bipai^rf , ' - * 

^ ^eonfidenceg^ that when the |eaf ens whiqh '. Jf, op ^^ other hind,t the opinion4>9 
ht fias alkdged f^r h^s condu^^and tif \n itfflf.corref), af ht believes Und ins* * . 
which it feemed to him to be fully jafti. {\At that it is, could the fex^e^on of a ■< 
fied, ibaDcOtae fb be caiefuUy weighed, , corred opinion an the lawj^ whoever and 
y they will 'be fuflkient toprovo, i^ not ttpit ^ho|re¥er made, nsi0ead the' jury, infrin^ • 
t 'this ecyidu^ was perfe^y regular* aad thetc lights, or. give an iofproper bias to 
eorredty .yet tlia( he mig^t fincerely^ have , th^ir judgmerft f Co|)ld truth Incite im# 
Qonfideredit asright"^; and sb^t in a osfc proper prejudice? Could. the jury belefs 
whel^ fo much doubt tn^ oxift^ to hf re {>reparea to hea^ thp law dtfcuffed, andl^ 
committed A miftake i^ not to barocom. fo decide on^ it ^redlly, llecanfc^ it was* 
knitted a crime. €sirre^y ftotdl fo ihem by the court! 

And this refpoodent fiiitlier anfn(eff{ng And it not that a new kii^ of c^nce, 
jtiiifii, that the.opinionjthus ddii^ered tp , inthit couou^ at Idafii, 'MUii^h confifl;^ i« ^ * 
tie prifonisa^ cbttfliel, ?iz«r that << 9ny * telling nhe truth,* an^ giving a cpxri^ . 
infurredlioa^ or riGog of «ny bod^ o( ' expofition of' the laws*^ * ^ 

*' people wkbinlhe Uxvited States/ for-th» 'As io the (e^n^ fpecifio' oha/go idJ^ . 
purpofe bf lifting /or pjoventiog by •dueedin i^ppc^t'of the^ffrlt article of ^ 
kftte or Viol^ce^ rfrider any ^retencl^ imD^achgientj 'whkh* accufes^ tbis .rqb- < 
« whatever, the execoCion »of any^' ftatute . fpondeot, ^ of rdlridltfig tbe> couofel for 
ol the Uni^edStates, for levy m or coi. the fai(l Fri^Si *froQ) (tcurring co uiA ' 
\^ng taxes, or fot any other o]^'edtH>f a.^ Englifh aothoilci$8 as the/ believbd oppo- ' 
gi;neral ot natioria^ conceit, 4rU¥y in|| fife, or from citing certain, tfa,^ute^ of ilhf ' 
* war againi^ t|^ United Statb, Within the;. United Statoa# wn^th they deemed illuf. 
, cooreinpiation and .^true meaning at the trative of the pofitions upon >^ich th^ . 
» cpnftltution' ef 'the 'United €caies,y fit a ititei^ded^.to/eft the defence of Hiseir cli. 
legal and1^co'rre^ opinion, fopported not^' est/' this re^ndeni^adiDttt that h^*d^d, * 
ffii^ b£ tho'two j^eviotfS ^eosfidos abdve* on^eabov^ meritioned trial^ exprefs ic \ 
^ inehtibiwd^ i>ut alfo,by the plained prio.* .aa. l^s opintoo' to 'the^ afosefaid dbunfel 
^tcipief of law ^ti^ r^on. and by tho«upi. ' for tbe p|i(bncr^ ^^ib^t the depiii<Sns in^ . 
« ftam'tcRor of legal adjudications hi £ng. En^l^,"* .in cafes of indium tfmt for .« * 
'hnd and Great ^riuih^, froai tSe refO« ' rr^afoi^ at jcdhimqn la^> againft the per* 
bd&iofDi6fS todiutiinf«.Jtev^wa% .foo of tlui.idnjg»voughr<ocft' to ^o xoaiti' 






« * 



* 

p^iht jury/ cfn'triali for tfeafon under mcnts of eobrti tp 'coonfryt wborrtawt 
the conilitution and ilati|tetior the Unit^ , have ad coan^^an wUh . ours, i^ woold 



ed States j beCaofe fuch decifions conld 
not infornij but might rainead and de*' 
C^itre the jury ; t|»at any dccifionrqa ca. 
{ts of crcAfpn, in the courts of £ngland^ 
before the revolution of 1-688, ought to 



tc the drfly of ihe court to fnterpofc, aoj,. 
pievent Cadi 9fi idipofitioti from beij^g 
practiced on the j«ry. For thefe rctfpos 
this* refpondent . thinkn ''that hit cdnduA 
was ,cQtrc<ct in exprcffiag to the cougfcl * 



* have very little ii^uence in the court^ for Fries, the opinkns Itated above. Bb* 
of the United Stated ; that he wpuld per. js nothaund toanfwcrlicre^for tbccorrcd, 



mit decifions m the courts of England off 
of Great Britain, fincc the fa id rcvolur 
tion, to be read to the. cottrt or jury for 
the pQrpo(b of Oicwine >vhal a^& hav^' 
been confidcred' by thoie courts, as a<f:ali« 
Ikcu^iye Jevyjng of war againft the king 
of that country, in bis legal Capacity, but 
■ot against his perfon ; becaufe lev)»ing 
wax againft i&/i govcrnmftity''if/z% of the 
fame nature jis k\^ing w^r againft the 
governmtitt of th Unlud ^tetcs^ but that 
Taeh dlccilionsj' nrverthekfs, were i|ot to 
be cooHderocl as •authorities bindipg on 
the c^rts and|jurics of this country, but 
merely in thi? Hghirof opioions entitled 



ne(i of tWe pHpciplei,, though be chinks 
them inconteftiblj^ i but merely for tits 
corc^nefr of his motives ixi dekYeni|[ 
them^ A <;ontrary opiotoa would" coo- 
vert tills honorable court, from i^ coo^ 
of iippeacliaientintc^ a cou(t of appeal^ 
and >vouId" lead dircdJy to the ilrangt 
ab^rdity, that whenever the juugmeat 
of an-inferior cbort (kould be reveried oa 
ippeai or writ of error, the }udges of th||' 
court muft ^e eouyidcd of high^ c^iim. 
and mifdem^Mpors,; and turned out oi e^ 
fice{; that error in judgrnent if a punilhaV 
ble offence^ and'lFfat crimes may be coou 
rittcd without any ^iminal inleniion,**» 



to great relied as lutinf been delivc^Qjl* Agalnft .^ do^rine* fo abford aad fiiif* 

after full coafiiieraffon, by mCA o^ |;rca| chievous, fo c6nlirafy to every i|i|^ttoo oC 

legai4iamiog-ft7>4 ability. juiHcQ l^tlier to entertained, £o iitte%' 

Tfeffc aie the opinion* which he.jifid fubverfivc of all that part of our fyte«. 

on ihat occafion. deliver to tbe counfol, of jurifprudeocci wTiich.haa been wifijiy . 

for tbc prln)ner, aud wjiiolr Jbe then i|id humanely "cftabliihcd foMhepaotec* 

thought, and flill tViinks, itW4iU^<!uty uqu of infltocence,^thts refpondent dcciol', 

to deliver* The qounfellt>rs adcpitied to it'his ^aty now, and pn every fit oiteafioni 

pradxcein any, court ofjufUce^ Are, 19 *tb. enter Ids protein aad lift up his voi^S 

his optnionj^ and according to univerfri and he truft^, that in the dtfchafjge tf 
pradice, to.^e confiddred as officers of- this^uty, infinitely n^pre im^rtam l« 

iiich courts and »inifters 0f joftice there* bis country than to hiimelf/. he {hall ioi 

in, ^nd. as fuch, fubjed |o the diredion approbation IrJ fujjpprt.in the heart jpT 

and control of the eourt, %% to thdlreon. every •AlnericaiL of tytry man througbt 



duft in its prefotocc, , and in conducing 

the defence rfnd criminals on trial before 

it.— As counfel, they owtf to the perfOh 

.jiccufcil, diligence, i^deiiry and fccrec)'J 



om the World, who knows ihe bleffiqgn 
of civil liberty, or refpe^i tbe pit[itil>% 
of^iniVerfal juftjcc, , . - ^ 

It is only theni for the corrednefs ft 



^nd to the ^ourt and jury, duc.anS cor. his motives in delivering thefe opinianA 
red iftformaiAon accordtne; trf the bcft^of that he can now be called to anfwcr j aaJE 
.rtieir knowledge^ and ablity, on every this cgfitdneft ought to be pfefa— *■ 



matter •f law. which they attempt to Sid 
ducc ifl^ argum'cnr. Thz court on the 
ithcr hand, hath 'power, aad'^is booed in 



unlefsthe cootrary af^ear by4bmt 
proof, t)r by fon^. •violcnj prcfcus^ 
arifjnf from his general'^cpi^u^ft oil Se4 



dfii.: 



i^t^f td^dectdc an4 aired what evidence, ' trial, oj from th^gUpng impropriety i£ 
whethifr l^' record or by prcaedents' of the- opinion* it ftlf. Tor^he admits ihf 
ifecifions fh court! of' jufttce,* is proper ' cafes may be fiippofed^ of ^n opinion 
to be, admitted for* the eftabliftimem of /liiJ^ci^d by 4 }vd^ {opnlpMy erzooef 
4Wjy ^matter ^f law or fad.** Coofequent*. uajuft and opprelliye^ as to ^ccloi^i 
ly, ftould coonfcF«tfcmpt to read to the '^ poflibility of its hai(^iiig procpc4B4 
jary, «» a law ftni in force, a, ftatute ^.ignotaftce or miftak^. . 
which had been repealed, (A .41 decifion. Do ifarojjiiQioQs nownAder ooom 
tirhich had beaa revtrfcd, . or tbtf jqdg« tkfi^ boar Mji^af Ume mukm l^ 



• , r 'I J 

lioooribk court needl not be Infornied like thcfe, dught tiot ftnly to \^t receii^ 
that thereby ridsted ifi £D|^lati4» nci -at authorities in the courts of this countrj^ 



'iQch Ihtng aa treason at common l<w> 

. aince the yc^r 1S50, whten the STAtotc6f 

the 25th Edward HI, thap 3, dedartog 

\ irbat alone should io fiHU re be jiidged 

r treason, was passeld. It tsf perfeill/ olear 

"^ that dccisjorui made before ..that statute, 

\ 450 fears ag^ when Englaodf together 

I with the rest of Earops# wS»atilt wraped 

^ In the deepest gloom ot ignorance k bar- 

' iMirism % when the aystem of Engli^ ju-* 

\ risprudenca 4rafe stjll in its infiancy | when 

kw, jestice and r:^aoD, fiere perpetuaity 

trampled under foot by ieiidal opprcaaioB 

. and ff ttdal anatchy ; when under an able 

* and ttgorous monarch} every- thing i#as 
' tdjudged to be treasoQ which he thought 

* * fittoeaU ao.and under a weakoMinothing 

•was CQipsidered as tr^son whh:h turbu- 
^ Ienty.p6werful| and rebellious nobles tbo't 



J)Ul alfo to have grcfat influence on 'their 
decisions ? Is it clear that decisions msde 
in £ng!and| as to what a6ls wlllamount 
to levjring war againft the klngi perfon- 
ally, and not igaifi his government, are 
'applicable to the con dilution and laws o^ 
thiifcountry J It is clear that fuch En* 
gliih decisions on the fubje^ of treafoni 
as are applicable to our constitution and 
laws, are to be received in our courts, not ' 
merely as the Opinions of learned and able 
inen> which may enlighten their judg- 
tneotf but as aucbofities which -ought to 
govern abfofurely their decisions ?— Is 
all this fo cleari that a judge could not 
honestly and sincerdy have thought the 
contrary ? That he could not have ex- 
•preffed an opinion to the contrary with-a 
out ciirrup^ or improper motives ? If it be _ 



^ fit to perpotfBtejls.it perfedUy clear that- bot tlws clear; then must it be admitted 
.decisionaijnadcatsucft atime,anduoder ^|^^^ ^1,5, refpondent, riocerel); 'M ho- 

bcft of hi? judgment 
flecidons as wholly inad« 

^ f •* • 5 T • ^ -».**w.^ w. admifRblebnlyfor the purpo- 

goidetheonderstaftd'.ngof jWies^ lait ^^^ and to the extent which he pointed 

# perte£)ly clear that d<icisioaa made la 

».£(l|gland, OD the subjcft 9f treaSoB, be- 

'btf the reVoluobn df 1688, by which 
alone the balance of thoEpgHsh con^tita- 

' tign waa 'adjiisted and the English lib.:r« 
ties were &x«d on a inn b9tis i decision* 



out* 



And if he did fo coniider them, was it 
hot his duty to prevent thtjm from being 
re;^d ta -the Jury, except under thofe re-» 
ftriclicrnsj atid for thofe purpofes? Would 
^ . . , . . r • , ^ his duty permit Wm to fit filently,and fee 

toade.eAtherdarinjgthefuriousavawira,^ ^^^ jorV impofed on ;u^d miflsd? To fit 
jn which-two rival families con .ended for ^,^^^-[1/,^^ l,,,r a-book.read to tbem as 
*the crown \ when la the. vicissitudes of ' 



<Var, dcatband con&scation 141 the forma 

bf law, contSttually walked in i|ic train 

,pf the V 6lors, and a6|ions were lrea»ona* 

bIe'orpraia.c worihy,according to the p«t- 

lipnderance of the parl^ by whose adhc- 

^nts ihey ^cre perpetrated ; daring the 

gas of three «ble Sc arbitacy nionitrchs 

succeeded this dreadful 6<Jnfli€l, and' 

taxed or invigorated the law oftreason^ 

cbrdiQjg to their aogerj their policy^ or 

their caprice ; or during those tcrriWe 

* x«lg:g}e^ between the jlriaciples ofliber- 

, not yet well defined er i»Bderfltood> ob 

e band, * arbifrarf power, idsijxuating 





containing the -law, which he knew did 
not contain the law \ Such filc^cc would 
have T^ndcrfd. Jiim a party fo the dfeccp* 
•tion, and would have juftJy fubjed^ed hint 
to alf the contumely, which a confcienti* 
•us and courageous difchargepf hijsduty, 
has'ib unmeritedly brought on his name* }^ 
V/i3i relpe^l to the '^ ♦Mtcf of |he Unl* 
ted States, which-be " ^ .a^ed with hav* 
ing prevented the gHioi.„. 3 counfel from 
citing on the afoscTaid trial, be deijies 
that he prevented any a€t 'of Qsngrcfs 
from l>cing ' cited, either xo the court of 
iufy, on the faid trial ; Or declared at any 



If uod« the form, of the ton.t.WUoi. .J''*S^»'*'-^'* ^^ id L ^t^lSr! oft- - 
'in the olhd- 1 struggles which presented, foner's counfel to r«d to »»« t"'y' °' *" 
'r«me times 'the wUdest anarchy 'at the court «.y »a of Copgrefs whatever. 
'^\:r^be e«tr«nesrfs*r,il, suboiisskm, l^^r does he r«nember or bebere, that he 
kd iftel^h^og brought one king to the ^xpreffled on the fa.d inal any difappro- 
d..K iS the e5pu».i0D of Another . ba«on of tW conda^ °f ^he c.rcu.t court 
Li. throne U Is U tkar that depl- befoKr whom the fa.d cafe was fir^l tried, , 
« on ^«f law Of tfea»op,tw«k in time* « permittiftg the aft of CoD£refs reUtm j 




t »« 1  

te efirinet left than treafont commonly- jet tiie- counfel yiffivilA hb permitted ii 
' called the sedition act, ttf be read to the •> pffer i^t-gli meats to the court^ for rbe p«r« 
jury. He admits indeed that he was then pofe of (hewing them that they werd 
and itill it of opinioli, tlia^the faid a£^ of mfftiikeii in the law ; afid that the eoort^ 
congrefs wholly was irreleTUit to the ifH^iy- < if fatisficd that they had rrred in opinion^ 



in the trial of John FrieSi and therefore 
ought not^o have been read to the jury, or 
regarded by theitiA This opinion maybe' 
erroneous, but he trusts th^t the follow- 
ing reafons on whfcb it was founded i will 
be considered by this honoeable courtj ai 
fuflkiently ftrong to render it -iiofEbk, and 
even probable, that fuch ap opinion might 
be fincerely held and hotteilly expr&ffed :*-^« 



would eorreA it ( and alfo that ti)ecoun« i 
fcl would br pe: knitted to arp-ije before the 
petit 'jury,' that the court were n«i»aked 
in the 4a w." And this re fpon dent added^ 
thst the cour4 had given no opinion aa to 'i 
the fa£ls in the cafe, about which both 
the CDunrel had declared that there would. 
be llo con trove rTy. 
•After fome obfervatnns "by the faid 



lil* That congrefs did not intend by tfee'- William -Lewis and Alexander James 
ledition law^ to define jthc crime ofnrea- Dallas^ they both declared to the coprt« 
fon by ^ levying war.'* Trcafon and fc- •* that they did not any longer c^nfidcr 
dttion are crimes very di(ltn£t in thcif na-* ^ themfelv<^s as the eouiH*cl for John Fries| 
tureS|and fubje^.to very different puoifb« ' the prifoner. This rcfpondent then »&ed 
nents ; the former by death, and the Hit- .the (kid John Fries,, whether be wiihed 
ter by fine and imprtfoBment* 3dly» Thd" the'court to appoint other coiuird for his 
fedition law makes a c6mbi|iation *or con« defen'cfe THe refufed to have other oiin* 
fplracy, witb intent to impede the opera- ' fel assigned^ jn which he afledj as this 
tion o^ any law of the United States* or ref^cmdetit believes ^d aTei%, by the 
the adviGng or attempting to procure any, "advice of the (aid William* Lewis and 
infurreClion or riot, a high mimemeanor^ Alexander James Dallas : wbereuport tlie 
pQniOiable by fine andlmprifonmont'; but court oixlered the faid trial to be had dit 
m combination or confoiracy with intent . the next day^ Thurfday» the S4th o£ 
to prevent the <pcecutioa of a laWy or with April, 1800. . 

intent to raife . aa« infurre^ien for that On that <day the. trial ^as proceeded- id ; 
purpofei or evcp with intent to commit and before the jurors were fworo, they 
trcafon^ is pot treaton bjr •* levying war** were, by the dire^lion of the court, fe* 
againft the \jnited Stat^s^ vnlefs it be , v^ally aflced on oath^ whether they were 
follo\^ed by an attempt to carry (uchcom-/ ift any way lelated to the^prKone^, and 
bination or confpiracy into efiefil, by whether they had ever fof med or ^eliver« 
a€lual force or violence* ' 3dly, T^e cd any opinion m to Jib guilt of inlx^- 
conilitutiop of she^tlnit^d States is the cence, or that he ought to be puniAied t 
fundamental and fupmnelawi aiid ha^idg >Three of 'ttiem smfwering in the affirma* 
defined the crime oftreafoui congrefs could tivci were withdrawn^ from 'the ^annel« 
«ot gtre any legiflativ^ interpretation of Tb» faid lohn, Pries was then * informed 
expofition of that crime^ or of the part of- by the Courts that he had a right to chal*- 
the conflitution by ^hich it -is defintcT. ' lange thirty-fivi; Of the jury, without 



ithly* The judicial authority of the United 
States is alone ^^d with power t^ 
es^und their cot«r..utiop and laws* 

And tips relpondent further anCwering' 
faith> that after tbe above mentioned pro* 
ceedings had taken place in the ^uid ti'jal, 
it wat poAponed until the next day, Wed- 
nefday, April 3Sd, IgOO j whca at the- 
ineeung of the court, thi^s refpondent told 
both the above mentioned counfel for the 
prifoner, ** that to prevent any mlfunder* 
Aaoding of any' things that had passed tliC 
day before, he would . inform tbom» that 
although the court retained the fame opi- 
nion of the law,, ariling on the. Overt a£ls 
abaiged ia the indigent againft FrttS| 



dhewing any caufe o^ challeiige againft 
thom^ and as nmny more as he could (htrvr- 
caufe of chal^nge againft.. He did ac* 
tordlngly challenge p^remptodly ihirtyA 
four ot the jury, aod tbe trial pfoceeded« 
In the evening, the court adjourned- titl 
the next day, Fridav, the ^5tb of j\(mr$ 
when af^er the diRrlfil attorney liad fteted 
the principal fa^s proved hf ihfi wttnef* 
fes, and had applied the law. to^tiiofe fa6ls| 
this refpondent, wltb .the concurrence of 
his colleague, tSe faid kicbalx! 'Peters, de» 
livercd to the jury the charge con taixvcd 
and cxpsefled in exhibit marked No. d| 
and herewith filed, which he prays ma^ 
b^ takez^ aifi part of this \n$ anfwcK 
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!ttttediatel]r after the petit juiy kad the Tcrdict which thef mtt required l» 

dellTered their verdict^ this respondent give." He denies ths^ he.did^t any tim# 

informed the said Fries, from the bench, declare that the aforesaid counsel shQuId 

that If he, or any person for him, could not at any time address the jury, or did 

show any legal ground, or suffiotent cause in any manner, hinder themfrom address* 

toarrest the judgment, ample time would ing the jury on th^ law as well as on th» 

\t allowed him for that purpose. But no facts arising in the case. It was expressly 

cause beiBg shewn) sentence of death was stated in the copy of his opinion delivered 

JAssed on the said Fries on the 2d day of as above set forth to William L^wis, that 
fay, 1 800, the laat day of the .term ; & he the jury had a right to determine the law 
was afterwards pardoned by John Adamsy as well as the.fact : and the said William 
then Pi^sident of the United Statea. Lewis and Alexander James Dallas were 
And this respondent further answering expressly informed, before they declared 
taith} that if the two instances of mis* tlieir resolution to abandon the defencep 
conduqt, first stated in support of the ge« that they were at liberty to argue the law 
, neral charge contained in the first article to the jury. This respondent believe that 
of impeachment, were true as aliedged, the said William Lewis did not read th* 
yet the inference drawn from them, viz. opinion delivered to him> a» s^oresaid, ex* 
*^ that the said Fries was hereby depriv* cept a very small part fit, the beginning of 
.tdof the benefit of counsel for his de'> it, andofcourse^ acted npon it without 
fence," is not true. He insists that the knowing its contents : and ttiat the -said 
said Fries was deprived of the benefit of Alexander James Dallas read no part of 
counsel, not by any mi^onductof this re* the said opinion until abont a year agc^ 
ipondenty but by the conduct and advice when he saw a very imperfect copy, mad» 
of the above mentioned William Lewis in court by a certain W. S. Biddte. 
and Alexander James Dallas, who hav- And this respondent further an8wericg^ 
ing been, with their own consent, assign- saith,. that according tp the constitution of 
ed by the court as counsel for the prisoner, the United States, civil 0ficer9 thereof, 
ti^ithdrew from his defence, and advised and no other persons^ are subject to im- 
him 10 refuse other counsel when offered peachment ; and they only for treason* 
to him by the court, under pretence that bribery, corruption or other high crimo 
the law had beeo prejudged, and their li- or misdemeanor, consisting in some act 
berty of conducting the defence, accord- done or committed, in violation of som« 
ing to their own judgment, improperly, law forbidding or commanding it ; pm 
restricted by this respondent ; but in reali- conviction of which act, they must be re« 
ty because they knew the law and the moved from office ; and may, af^er coa- 
facts to be against them, and the case to viction, be indicted and punished there- 
be desperate, and supposed that their with- for, according to law. Hence it clearly ' 
drawing themselves under thii pretence, results, that no civil officer of the.'Unitecl 
might excite odium against the couit ; States can be impeached, except for som* 
might give rise to an opinion that the pri- of&nce for which he^fnay be indicted at 
soner had not been fairly tried ; and in the law ; and that no evidefice can be receiv- 
event of a conviction, which from tkeir ed on an impeachment, exceptauch as otk 
knowledge of the law and the ^cts, they an indictment at law, for the same offence, 
knei/f to be almost certain, mirat aid the would be admissible. That a judge can- 
prisoner in an application to the President not be indicted ov punished accoraing ta 
for a pardon. That such was the real mo- Jaw, for any act whatever, done by h^vx 
tive of the said prisonser's counsel, for de- Ln his judicial capabity, and in a matter 
priving their client of lepral assistance on of which he has jurisdiction, through ct- 
thia trial, this respondent is fully per- ror of judgment merely, without corrupt 
suaded, aixl expects to make appear, not motives, however manifest his error may 
only from the circumstances of the case, be, is a principle resting on the plaijr^esl 
but from their own frequent and public maxims of reason and justice, supported 
declarations. by the highest legal authority, and sane- 
As little can this respondent be justly taoned by the universal sense of mankhid. 
eharged with having by any conduct of He hath already endeavoured to ^hew, and 
hisp endeavoured to " wrest from the jury he hopes with success, that all the opinio 
their indispatahle right to hear argument, ons delivered b^ him in the course of the 
and detertnine upon the question of laW as trials now under consideration, w^re correct 
WeU «s tbe question of &st involved imC in tkemselveS) and in the time and n^an- 
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ner of espressinrtheni $ indthll eten ad- justices of the supreme courtof the Unitei 

milting them to nave been incorrect, there States, holdthe circuit court of the United 

was such strong reason in their favor, as States, for the district of Virginia, at 

toremovefrom his conduct every suspicion Richmond^ on Thursday the 22d day of 

of improper motives. If these opinions May, in the year 1800, and from that 

were incorrect, his mistake in adopting day, till the 30th of the same month— 

them, or in the time or m^ner of ex- when Cyrus Griffin, then district judge of 

pressing them, cannot be imputed to hirai the United States for the district of Vir- ' 

as an offence of any kind, much less as an ginia, took his seat in the said court ; and 

high crime and misdemeanor, for which he that during the residue of that session of 

ought to be removed from ofHce; unless the said court, which continued till the 

it can be shewn by clear and legal evi- day of June, in the same year, 

dence, that he acted frqm corrupt motives, this respondent and the said Cyrus Grifiitv 

Should it be considered that some imprb-' held the said court together. But how 

• priety> is attached to his conduct, in the far any ofthe other matters charged in this 
.time and mode of expressing any of these article, are founded in truth or law, wiQ 
opinions % still he apprehends, that a very appear from the following statement ;^-« 

' wide difference exists between such im- which he submits to this honorable court, 

' propriety, the csisual effects of human in- by way of answer to this part ofthe acca- 

firmity, and a high crime and misdemean- sation. 

«r for which he may be impeached, and By an act of Congress passed on the 4th 

must onconvictionbefremoved from office, day of May, A. D. 1798, it is among 

Finally, this respondent, having thus other things enacted, " That if any per- 

laid before this honorable court a true state son shall write, print, utter or pubUsh, or 

of his case;, so far as respects the first ar- shall knowingly and wittingly assist and 

tide of impeachment, declares, upon the aid in writing, printing, uttering •rpub- 

' strictest review of his conduct during the lishing, any false, scandalous, and mali* 

whole trial of Joh^ Fries for treason, that cious writing or writings, against the Pre- 

he was not on that occasion unmindful of sident ofthe United States, with intent to 

*- the solemn duties of his office as a judge ;-— defame, or to brin g him into contempt or 

. that he faithfully, and impartially, and ac- disrepute, such person, being thereof con- 

xording to the best of his ability and un- victed, shallbe punished by a fine, not ex- 

derstanding, discharged those duties to-^ ceeding two thousand dollars, and by im* 

wards the said John Fries ; andthat he did prisonment, not exceeding two years :" 

'Hot in any manner, during the said trial, and ^< that ifany person shall be prosecuted 

conduct himsdf arbitrarily, unjustly, or under this act, itshaQbelawfulforhimto 

' oppressively, as he is accused by the ho- give in evidence in his*defence, the truth 

-<nor«ble the House of Representatives. of the matter contained in the publicatkm 

And'the said Samuel Chase, for plea to charged as a libel ; and the jury shall have 

the said first article of impeachment,saith, a right to determin<^ the law and the fact, 

that he is not guilty of any high crime or under the direction of the court, as m 

-misdemeanor, as inandtiy the said firet other cases,** as in and by the said act, 

article is alledg^ed; and this he prays may commonly called the srdili&n lawy to 

' be enquired of by this honorable court, in which this respondent, begs leave to refer 

•suchmanneraslawandjusticeshallseemto this honourable court, will more fully ap- 

'■thrm to require. pear. 

The second article ofimpeachmentchar- At the meeting ofthe last above mcn- 

-Tges, that this respondent, at the trial of tioned circuit court, this rcsi>on(^ent, as 

' James Thompson Callendct for a libel, in required by the dutiesof his of^ce, deliver- 

May 4800, «Rd, "with intent to oppress ed a ch;c(^e to the grand jury ; in virhich, 

and -pfdcwe-the conviction of the said Cal- according to his constant pracdce, and f 

lender, overrule thr objection of John Bas- his duty as a judge, he gave in charge to 

set, one of the jury, who wished to be them,several, acts of Congress forthepu- 

excused from semng on the said trial, nishment of offences, and among theni« 

because "lie had made up his mind as to the above mefttioned^act, called the sedid- 

thc publication from which the words, on law ; and directed the said jAry to 

<ilu\V^d to bfe libelious ^n the indictment, make particular enquiry, conceroing any 

* Wcie extracted." breaches of these statutes or any of them. 

In answertolhisarticle, this respondent within the district of Virginia. On th» 

admits that he did^ as one of the ajisociate ^4th day of May, ISOO, the said jurf 
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ktmd an indictment against one Jaraes ^' The Pmpect beibi^ VI%f***ftom whSeii 
Thompson Callende r^ for printing and pub- the words charged in the indictment as .U« 
lishtDg, against the form of the said act of bellons^ where said to be extracted^ »but 



Congress, a false;, scandalous, and maU- 
cicnis hbel, called, '< The Prospect before 
Us," agfainst John Adams, then President 
ofthe United States, in his official charac- 
ter as President ; as appears by an official 
copy of tiie said indictment, marked ex« 
hibit No. 4, which this respondent begs 
leave to make part of this his answer. 

On Wednesday, the 28th day of the 
same month, May 1800, Philip Norbonne 
Nicholas, esq. now attorney general ofthe 
state of Virginia, and Gcorj^e Hay, esq. 
now district attorney ofthe United States, 
for tlie distrl9t of Virginia, appeared in 
the said circuit court as counsel for the said 



which he had never seen, was, accordinjif 
to the representation of it, which he hiol ' 
received, w^hin the sedition law/' - But 
the court did not consider Ihis declaratioft- 
by the said John BaH»^ as a suflbciei|t rea^ 
son for withdrawing hu$i frorjl^h^Jurf^. 
and accordingly directed lum.t6 fyraworxi 
in chief. • ^ ^, . 

In thi» cpinion and decisioB> taS'IA all 
the others delivered during ine tiial 'M 
question, this respondent coiu:urr^vitli 
his colleague, the aforemcntibned T^yrus 
G'riSin, in wbom none of these opinitftis 
have beeniconsidered as criminal. He eon- 
tends that the opinion itself was legal and 



Callender; and on Tuesday the 3d of correct; and he denies that He concurred in 

June following, his trial commenced, be- it, under the Influence' of any " Spirit of 

fore this respondent, and the said Cyrus persecution and injustice,''^ or with any 

Griffin, who then sat as assistant judge.—- ^ intent to oppress and procure the convtc- 

The petit jurors being called over, eight tion of the prisoner ;*' as is most untruly 

of them appeared,namely, Robert Gamble, alledged by the second article of impeach- 

Bernard Mackham, Jc^n Barrel, William ment. His reasons were correct and legal. 

Austin, William Richardson,ThomasTinB- He will submit them with confidence to 

ley, Matthew Harvey and John Basset ; this. honorable court ; which,. although it 

who as they came to the book to be sworn, cannot condemn him for an incorrect opim • 

were severally asked on oa^h, by direction on, proceeding firom an honest error in 

ofthe court, *' whether they had ever judgment, and ought not to take on itself 

ibrmcd and deliirered any opinion respect- the power of enquiring into the correctness 

ing the subject matter then to be tried, or of his decisions, but merely that Of exam* 

concerning the charges contained in the ining the purity of his motives ; will,. ne« 

indictnaent ?'* They all answered in the vcrtheless weigh his reasons,^ibr the pur- 



negative, and were sworn in cheif to try 
the issue. The counsel for the said Cal- 
lender declaring, that it was unnessary 
to put this question to the other four jury- 
men, William Mayo. James Hays, Hen- 
ry S. Shore and john Prior, they also were 
immediately sworn in cheif. No chal- 
lenge was made by the said Callender or 
his counsel, to any of these jurors ; but 
th6 said counsel declared, that they would 
rely on the answer that should be given by 
the said jurors to the question thus put by 
•rder of the court. 

After the abovementioned John Basset^ 



pose of judging how far they are of suffi* 
cient force, to justify a belief that thcy^ 
might have appeared satisfkctocy to hmi.. 
If they might have so appeared^ if^the .. 
opinion which he founded on them be not 
so palpably and glaringly wrong, as to 
carry with it internal evidence of corrupt ^ 
motives, he cannot in delivering It hav# . 
commited an offence. 

Thishonorable, court neednot be inform* 
ed, that it is the duty of courts before 
which criminal trials take place, to pre« 
vent jurors fipom being ^excused for light 
and insufficient causes. If this rule wef» - 



whomthisrespondent supposes and admits not observed^ it would f(^ow, that ac 

to be the person mentioned in the article serving on such trials as ajiiror, is aptt» 

of impeachment now under consideration, to be avery disagreeable business, ei^>eciai- 

liad thus answered in the negative, to the ly to those bestqualifiedforit, there would, 

'question put to him by order of the court,, be a great difficulty, and often an. impotr 

as above mentioned, which this respondent siblility , in finding proper juries. The Uir 

states to be the legal and proper question^ has therefore es^Ushedafixedandgeae* 

to he put to jurors on such occasions, hee nl rule on this subject, calculated not t». 

expressed to the court, his wish to beexcu- gratify the. wishes or the unreaaonable 

sed from serving on the said trial, because? scruples of jurors, but to secure to the 

he had made uphis mind, or had formed ptrty accused, aafar as in theimperfectioa^ 

||is opimoQy "that the p.ub]ji<^tiptt} calM of huiii&a nature itcaatae aeeurod) a&ir 
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*a3i^ imj^artiiil trit]« The ciit^qii eaUb* To the present case this reasoning a^K 
lished by t&s rule is, ^^ that the juror plies with peculiar force. The ^^ Pros- 
stands indifferent betireen the govemment pect before Us" is a libel so profligate 
and the -personaccusedy as to the matter in and Atrocious, that it excited disgust and 
tf«t^) on the indictment.' ' This indiffer- indignation in every breast not wholly 
enoe is always^ according toa well known deprared. Even those whose interest it 

. maxim o^,law, tO'be piissumed, unless was intended to promote, were, as this 

the contrary appeap^ and the contrary respondent has understood and belieTeSr 

jneqr b^*alkdged by^siy of excuse by the tither so much ashaiped of it, or so aip- 

juror h^S^jf, orljy the prisoner by way prchensive of its effects, that great paina 

of chalkto^. ETan if not alledged, it were taken by them to withdraw it from 

may be enquired into by the court of its pubKc and general circulation. Of such 

own meiie tnadoO) or on the suggestion of a publication, it must have been extreme- 

the pHsoner^ and it maybe established by ly difficult to find a man of sufficient cha- 

the conjsssioaofthejarorfiimselii on oath, racter and information to serine on a jury, 

or by <nher testimony. who had not formed an opii>ion, either 

Burhv-order to shew thatti jufbr does - from his own knowledge, or firom teport. 

npt ** stand indifferen the tween the accus- The juror in the present case had cx- 

cr and the accused, as to the matter in w- prised no opinion. He had formed n» 

«<fe,*'itisnot sufficient to prove that he has apinion as to tha facts. He had never 

expressed a genera] opinion, <* that such seen the ** Prospect before Us," and 

an offence as that charged by the indict^ therefore could have formed no fixed or 

ihent ought to be punished ;" or ^ that certain opinion about ita nature or coihi 

the party accused, if guilty of the offence tents. They had been reported to him, 

charged against him, ought to be punish- and he had formed an opinion that if they 

cd;" or that a book, for printing and were such as reported, the book was With* 

publishing which the party is indicted, in the scdpe and operation of m law for 

camt^ within the law on which the indict- the punishment of <^ false, scandalous and 

ment is founded." All these are gene- malicious I'bels, against the President in 

. ral expressions of opinion, as to the cri- ,his officialrcapacity, written or published 

minality of an act of which the party is with intent to defame him." And who 

accused, and of which he may be guilty ; is there, that having either seen the book 

fiot declarations 6f an opinion that he ac- or heard of it, had not necessarily formed 

tually is guilty of the offence with which the same opinion. 

"he stands charged* it is impossible for But this juror had formed no opinioa 

ftny man in society to aroid having, and about the guilt or innocence of the party 

extremely difficult for him to avoid ex- accused ; which depended on four facta 

pressing, an opinion, as to the criminality wholly distinct from the opinion which 

oi* innocence of those acts, which for the he had formed. First, whether the con- 

-most part, are the subjects of indictments tents of the book were really such aa had 

for offences of a public nature ; such as been represented to him ? Seticndly, whe- 

«treason, sedition, and libels against the ther they should, on the trial, be proved 

^vemmcnt. Such acts always engage to be true ? Thirdly, whether the party 

public attention, and become the subject accused was really the author or publish- 

bf public conversation : and if to have er of this book ? And fourthly, whether 

ibrmed or expressed an opinion, as to the he wrote or published it ^ with intent ta 

tfenefal nature of those acts, were a suf- defame the President, or tobi^g him ia- 

^ient ground of challenge to a juror, to contempt or disrepute, or to excite a« ' 

vrhen alledged against liim, or of excuse gainst him the hatred of the good peo* 

Ax>mservhig when alledged by himself, pje of the United States ?" On all theaa 

at would be in the power of almost every qcations, the mind of the juror was per- 

crfTender, to prevent a jury from being fectiy at large, ndtwithstanding Ihe opi^ 

^impannelled tatry him, and of almost nion which he had formed. He mi^t^ 

€vary man, to exempt himself from the consistently with that opinion, deterraiiie' 

"unpleasant task of serving on such juries.^ them all in the negative ; and it was on 

The4nagnitude &. henious nature of an^ them that the issue between the United 

offence, would give it a greater tendency States and James. Thompson Calleoder 

to attract public attention, & to draw forth depended. Consequently, this juroiv ' 

Vniblicexpressionsofindignation^ 8c would notwithstanding the opinion which ht 

us ancreasa ha chaaca ^ impumky . kad thus formedi dM ata&d inii^fimBt a^ 
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li tiie malter in iMue, if/ th« legal ys^ 
pfoper %tns€f and in the only sense in 
irhich such ^ldifference can ever twX ; 
and therefore his having formed that o* 
pinion, was iVot such an excuse as could 
have justified the court in discharging 
hia from the jurj. 

That this juror did not himself conti- 



An^diQ Hid Syimuel Chfse «; fat pta«« 
to the said second article of impe^c^r ^ 
ment sait^i that he i^ not guilty of an]f ' 
high crime or spisd^meanor) as in and bjr, 
the said second article is alledged against 
hiiQ ; and tliis he prays may be enquir- 
ed of by this honorable court) in such,^ 
manner as law and justice shall seem to 



der this opinion as an opinion respect: tbepi $q require. 

inflc fh^a TtMittf^r in U«nft>>» AnT^^ar^ ripar- Thft tj^iird article of impeachment al- 

ledges that this respondent '^ with intent 



ing the ** matter in issuei** appears clear 
ly from this circumstance^ that when 
called upon to answer on oath, " whethp^ 
he had expressed any opinion as \o the 
nfatter in issue f " he answered that be 
had not. 'Which clearly proves that he 
did not regard the circumstance of his 
having ' formed this opinion, as a le^ 



t9 oppress and procure the conviction of 
the prisoner, clid not premit the evidence, 
of John Taylor, a material witness m 
behalf of the said Callender, to be^ivei)^ 
in, on ju'etence that the said witnes%^ 
qould not prove the truth of the wholq 



excuse, which ought to exempt him of of one tf the charges, contained in th% 

right from, serving on the jury ; but. indictnoent, although the said charge em- 

-merely suggested it as 9. motive pf deC- braced more than one fact/' 
c^y^ which induced him to wish to b^ .In answer to this charge, this responr? 

excused* To such motives of delicacy^ dent begs leave Xq submit th^ foUpwu)g, 

however 'commendable im the persona f^cts and observatums : 
who feet them, it is impossible for couita The indictment against James Thojpip'. 

of justice to yield, without putting it ii^ son Caliender, which has been slreadjiT. 

the power of every man under pretence | mentioned, and of which a c<^y is exhibi*. 

of suck 'scruples, to exempt himself from ted with this answer, consisted, of two 

those duties which all the citizens are distinct and separate counts, each of 

b6und to perform. Courts of justice yrhich contained twenty distinct and in- 

. must regulate themselves by legal princi- d<ependcnt cj^iarges, or sets of wordsJ" 

pies, vfliich are fixed and universal, npt Each of those seta of words was charged^ 

b^ delicate scruples, ^hich admit of a^ a libel against John Adams, as Pres i % 

cfldless variety, according to the vailing dent of the United States — and the 

opinions and feelings of men. twelfth charge .embra9ed the following 

' Siich were th^ reasons of this respon- words, '< He (meaning president AdamsX 

dent, and he pr^sumes of his colleague was a professed aristocrat ; he proved 



the said Cyrus Griffifi, for refusing to ex- 
ctise the said John Basset, from servinjj 
on the' -jury above menlioiied. These 
reasons, and the decision founded on 
thein, he insists were legal and valid 



fuithfiil and serviceable to the British in-, 
terest." The defence set up was confined 
to this charge^ and was rested upon th^. 
truth of the words*. To the other nuie% 
teen charges, i^c) defence of any kind ^aa 



But If the reasons should be considered^ aUemgted or spoken of, except such af 



AS itivalid, 'and the decision as erroneous, 
can th^y ^ considei'ed as so clearly and 
flagrantly incorrect, as to justify a con- 
clusion that they were adopted by this 
respondent) through improper motives.? 
are not these reasons sufficiently strong, 
w-suflicientlf plausible, to justify, a can- 
did and liberal mind in believing, that a 
judge might honestly have regarded them 
a* solid? Has it not been conceded, by 
the bmiswons to prosecute judge^Griffin 
for his decision, that his error, ifhecom- 

honest error? 



might arise from the supposed unconstitu* 
tionality of the sedition law ; which if 
solid} sppiied to, the twelfth chaxee, aii 
If ell as to the other nineteen. U wa% 
to prove the. truth of these words, tliat 
Jpba Taylor, the person ipentioned i{i the 
articles of in^peachment now under cpnsi- 
deratiop, was offered as a witness. It can 
hardly be necessary to remind this honora* 
bie court, that when an indictment for a 
Uhel contains several distinct charges^ 
founded on distinct sets of words, the par*. 
ty.acGUied, who in such cases is called the 
^ traverser, must be conyictad, unless haj 
niaikes 9^ stifficient de&nce itgainsi eyeilTi 



mitted one, vas an 

Whence this distinction l^tween this. 

feaiK>ndent and his colleague? And 

vrhy is that #^uiion imputed to one ain a . charge. Hi^ iniiopcnce on one, dpes not. 

arimc^ which in tt^ fth«r i» tgimch^ poofchuqfiip^ocQOtonthe others* If tba- 

at innocciit ? 



veditioD law should be considered u un- libertf ti eMsent to such . a depftitme 
constitutiooal, the whole indictment) in- from legal [Txinciples. 
cltt<^ng this twelfth charge, must fall to ' Hence appears the utter futilitjr of a 
the ground, \^'hether the words in questl- charge, which attributes tothis respondent 
on wer; prored to be true or not. If the a purpose as absurd as it was wicked ; and 
law should be considered as constitutional, without the slightest proof, imputes to the 
then the traverser, whether the words in worst motives in him the same actionf 
the twelfth charge were pi*oved to be true which in his colleague is considered as free 
or not, iQust, be convicted on the other from blame. But this respondent will npl 
Siineteen charges, against which no de- content himself with shewing, that his 
fence was offered. This conviction on conduct in concurring with his colleague . 
xuneteen charges, would put the traver- in the rejection of John- Taylor's testimo- ^ 
•er as completely in the power of the court ny, could nothave proceeded from the mo* * 
by^ which the amount of the fine and Urm tives ascribed to him ; but h« will shew 
of the imprisonment were to be fixed,, as that this rejection, if not strictly legal ^ 
a conviction upon all the twenty chafes, proper, as he believes and insists that it 
The imprisonment could not exceed two is, rests on legal reasons of sufficient force 
years, nor the fme be more than two thou- to satisfy every mind, that a judge might 
•and dollars. If then this respondent were have Sincerely considered it as correct, 
desirous of nrocuring the conviction of the The words stated as the ground of the 
traverser, he was sure of his object, with-^ twelfth charge above mentioned^ are stated 
cmt Rejecting the testimony of JohnTay- in the indictment as: one entire and indi- 
lor. If his temper towards the traverser visible paragraph, constituting one entire 
were 80 vindictive, as to make him feel offence. This respondent considered them 
•nxioustoobtainanopportunityandexcuse at the. trial, and still considers themi aa 
for inflicting on him the whole extent of constituting one entire chafgCf and one 
piuushnlcnt permitted by the law, still a entire offence ; and that they must be Cak- 
, conviction on nineteen charges afibrded en together in order to expladn and sup*  
this opportunity and excuse, as fully as a . poYt each other. It is clear that no words 
conviction on twenty charges. One slan- are indictable as libellous, except such as 
der more or less, in such a publication as expressly, or by plain implicati<HX, charge 
the ** Prospect before Us," could surely the person against whom they are public- 
be of no moment. To attain this object, ed, with some offence either legsl or mo> 
therefore, it was not necessary to reject ral. To be an << aristocrat," is not in it- 
the' testimony of John Taylor. self an offence, either legal or moral. 

That the court did not feel this vindic- even if it were a charge susceptible of 

tire spirit, is clearly evinced by the mode- proof ; neither was it an offence either 

ration of the punishment, which actually kgal or moral, for Mr. Adams to. be. 

was inflicted on the traverser, after he was w faithful and serviceable to the British 

Convicted of the whole twenty charges, interest," unless he thereby betrayed or 

Instead of two thousand dollars, he Was endangered the interests of his own coun* 

fined only two hundred, and was senten- try j which does not necessarily £bUow> 

Ced to only nine months imprisonment, and is not directly alledged In the pubtt* 

instead of two years. And this respondent cation. These two phrases, therefore, 

avers, that he never felt or expressed a taken separately, charge Mr. Adams with . 

wish to go further; but that ip this decisi- no offence of any kind ; and, consequent* 

^ on, as well as in every other given in the If, could not be indictable as libellcMis i 

coui-se of the trial, he fully and freely con- but taken together, they convey the im- 

curred with his cdleague. Judge Griffin, plication that Mr. Adams, being an ^.aria- 

As a fiii'ther proof that his rejection of tocrat," liiat is, an enemy to the repubfi- 

this testimony did not proceed from any can government of his own country, had 

improper motive, but from a conviction in subserved the British interest, against the 

liis mind that it was legally inadmissible , interest of his own country; which wouldy 

«nd that it was, therefore his duty to re- in his situation, have been aa oilencA 
jeci it, he begs leave to state, that he in-; both moral and legal; to charge hia 

terfered, in older to prevail on the district with it was, therefore, libell9ua* 

Attorney to withdraw his objection tothose Admitting, therefore, these two phrasca. 

questions, and consent to their being put ; to constitute one distinct charge, and ooc 

which that ofiker refosed to do, on the entire offbnce^ this res^ndeht considers 

growd <« that he did not jCsel UflMetf it andslftieait«obelaw,tbetno]kiKtiSc«lSDm 



u 



wki^h wenttDjMiit only ef the oUbncei Sd. « Dd you know whether Mr." 

could be receivec^. The plef of justificad- Adams did not, in the year 1794, vote 

«n must always answer the whole charge, against the sequestration of British debt^ 

or it is bad on the demurrer; for this and also against the bill for suspending 

plain reason, that the object of the plea intercourse with Great Britain ?'V 

IS to shew the party's innocence ; and he , The second question, it is manifest, had 

cannot be innocent, if the accusation nothing to do with the twelfth charge ; 

•gainst him be supported in part. Where for Mr. Adam's approbation or disappro* 

' the matter of defence may be given in bation of the funding system, could not 
evidence, without being formally pleaded* have the most remote tendency to' prove 
the same rules prevail. The defence * that he was an aristocrat, or had proved 
must be of the same nature, and equally faithful and serviceable to the British in- 
complete,, in one case as in the other, terestt In that part of the publication 

' The only difference is in the manner of which furnishes the matter of the thir« 

bxinging it forward. Evidence, therefore, teenth charge in the indictment, it i« 

Whidi goes only to justify the charge in indeed stated, that Mr. Adams, ^ when 

pait) cannot be received. It is not indeed but in a secondary station censured the 

necessary, that the whole of this evidence funded system,*' but these words are in 
should be given by one witness. The. themselves wholly im^terial ; aiyl no 

justification may consist of several facts, attempt was made, nor any evidence bf-^ 

' some of which may be proved by one fered or spoken of, to prove the truth of 

person, and some by another. But proof, the other matter contained in the thir« 

in such cases, must be offered as to the teenth charge. It was from their connec- 

whole, or it cannot be received. tion with &at other matter, 't^t theser 

In the case under consideration, no words could alepe derive any importance ^ 

, proof was offered as to the whole matter and consequently their truth or falshbod 
contained in the twelfth article. No wit- was altogether immaterial, while that 
Hess except the above mentioned Joha other matter remained unproved. This 
.Taylor, waa' produced or mentioped. question, therefore, which went solely to 
When a witness is offered to a court and those immaterial words, was clearly in- 
jury, it is the right and duty of the court, admissible. The third question was in 
to require a statement of the matters in- reality, as far as the second from' any con- 
tended to be provod by him. This is the nection ^ith the mattei^ in issue, although 
invariable practice of all our courts, and ita irrelevancy is not quite so apparent. 
was done most properly by this respon- Mr. Adam's having voted against the 



dent and his colleague, on the occasion in 
question. From the statement given by 
■the traverser's counsel, of what they ex- 
pected to prove by the said witness, it ap- 
peared that his testimony could have no 



two measures alluded to in that question, 
if he did in fkct vote againsi them^ could 
by no means prove that he was ^ foithful 
and serviceable to the British interest,'* 
in any sense, much Icsi with those im« 



possible application to any part of the in- proper and ciiminal views, with which 

'dictment, except the twelfth chai^ above 'the publication in question certainly 

mentioned, and but a very weak and inw meant to charge him. He might, in the 

.J>erfect application even to that part. The honest and prudent performance of hia 

'Court, therefore, as it was their right and duty towards his government and. his 

4uty, requested that the questions intend- country, incidentally promote the tnter- 

td to be pat to the witness, should be re- ests of another country ; but it was by no 

duced to writing, and submitted to their means competent for a jury to infer from, 
.inspection; so as to enable them to judge, thence, that he was ** fJBLithful" to that 

ikiore accurately, how far those questions other country^ or, in other words, that he 

Were proper and admlss&le. This being held the interests of that ether coi^trjr- 

done, the questions were of the following chiefly in view, and was actuated in giv« 

tenor ahd effect : ing his vote by a desire to promote them» 

Ut. «i Did you ever hear Mr. Adams independently of, or without regard to the 

t^press any sentiments favorable to mo- interests of his own country. Such apin>« 

^rchy, or « aristocracy," lOid what were ference could not be made from the fact, 

^«y ?'• admitting it to be true. The fact, if true^ 

^d. « Did yea ever hear Mr. Adams, was w evidence to support such an infer* 

^ile vice-president, express his diaep* ence, therefore the fact was immaterial ; 

px]obatftoa of the fiuiding sy tteea ?" and ae it is the proviiite and duty ef tiie 
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•Mirty tn iiich circvimttimceBf to decide whether ka opinloii ffiui (kftaLbft iii kHi' 
•n the. materiality of facts offered in eri- tocracy or monarchy ? One mah Ivould 
dence, it follows clearly, that it was the think it favourable and another not so, ac* 
Hght and duty of the couit>' in this in- cording to the opinions which they migfit 
stance, to reject the third questicm % sui respeciVely entertain, on political subjects, 
ai&rmative answer to which could have 'the first question) llierefore, was incoii-i 
proved nothing in support of the defence, elusive, immateiial and inadmissible. 

The first question, thereforei and the The8econd,a8hasalr^ady beenremariL- 
only remaiaingDne proposed to be put to ed, wais wholly and manifestly foreign 
this witness, stood alone \ and aa alfir- from the. matter in inssue. Mr. Adam'a 
ionative answer to it if it could have pix)T- dislike of the funding system, if he did in 
cd any thing, could have proved only a iact dislike it, had nothing to do with hi» 
part of the charge ; namely, tiiat Mr. aristocracy or his faithfulness €o the Brit* 
Adams was an aristocrat. But evidence ish interest. • There is no pretence for 
to prove a part only of an entire and indi- saying, that such a question ought to 
visible charge, was inadmissible for the have been admitted, 
reasons ftattd above. As to the third, ^' whether Mr. Adamt 

If, on the other hand, the phrase iii had not voted against the sequestration of 
question, <' that Mr. Adams was anaris- British property,, and the Suspension of 
tocrat,'* that " he had proved faithful ami comi^ercial ihtercourse with Great Bn- 
serviceable to the British interest,*' were taia,*' it has already been shewn to be at- 
distinct and divisible, and constituted two together improper \ on the ground th&t 
distinct charges, which may perhaps be such v^es, if given by Mr. Adams, were 
tlie proper way of considering them, still no evidence whatever of his having been 
the above mentioned questions were im- ^^ faithful and serviceable to the British in- 
proper and inadmissible, in that point of terest.*^ If he had been so, provided if 
view. were, in his opinion, at the same timo 

*The first charge . in that caso is, that usefiil to the interests of his own country, 
Mr. Adams ''was an aristocrat.'* To be an  which it well migbt be, and the contrary 
aristocrat, even If any precise and definite of which is not albdged by this part of tho 
meaning could be affixed to the term, is publication, taken separately, it was no 
not an offence eitlier legal or moral ; con- offence of any kind ; and to charge bim 
sequently, to charge a man with being an with it was not a libel. The charge was, 
anstooratis not a libel; and such a charge therefore, immaterial* and futile, and no 
in an indictment for a libel, is wholly tm- evidence for or against it could properly be 
material. Nothing is more clear, than received. And, finally, if the charge bad 
that immaterial matters in legal proceed* been material, and tho giving of these 
ings ought not to be proved, and need not votes had been legal evidence to prove it, 
be disproved* In the next place, the term that fact was on record in the journals of 
<' aristocrat" is one of those vague inde- the Senate, and n^ight have been proved 
finite terms, . which admit not of precisb by that record, -or an official copy of it. 
meaning, and are not suscepfible of proof. As this evicfence wa§ the higBest of which 
What one person might consider as aris* the case admitted, no inferior evidence of 
tocracy, another would consideriw repub- it, such as moral proof is well known tto 
licanism, and a third as democracy. If be, could be admitted, 
indictments could be supported on such' For these reasons this respondent did 
grounds, the giiiltorinnoctnceof the party concur Anth his colleague, the'said Cynia 
accused, must be measured, not by any Griffin, in rejecting the three above men- 
fixed or known rule, but by the opmions tioned questions ; but not any other tf s- 
which the j^^ors appointed to try him timoay \ '»at the said John Taylor mig!:t 
might hp.ppentoentertain, concerning the kave been able to give. In this he i n- 

{latureofaristocracy, democracy, or repub- Bists that he acted legally and property, 
icanism. And, lastly, the question itself ficeording to the best of his ability. If 
was as vague, and as void of precise mean* he erred, it is impossible, for the rea- 
ipg, as the charge of which it was intend- sons stated by him in the beginning of hxa 
cd to furnish the proof. The witness was answer to this article, to suppose that h^ 
caUed upon to declare •** whether he had lerred wilfully ; since, he could have had 06 
neard IMr. Adams express any and what possible motive for a piece of niisconduct 
opinions favorable to aristocracy or mo- so shameful, and at the same time so well 
oarcdy ?" How was it U> be determined, calculated lo eive offence. In 4 poi% 



tb liable tomisapprehension and mitrepre- mlt to this honorable court) in oTdef !• 



scQtation> and so likelj to be used as a 
sieaos of exciting public odium again^ 
hhn, it is far more probable, that had he 
been capable of bending his opinion of the 
kw to other motives he would faaye ad- 



shew that if he, in common with his coU 
league, committed an error it was an er- 
ror into which the beatand the wildest mea 
might have honestlf fallen. 
It will not be denied and ccuiaot be 



milted illegal testimony ; which, taken in doubted, that according to our lawf, eTi- 

its utmost effect, could have had no ten- dence, whether oral or written, may b» 

dency to thwart those plans of vongeaike 4%jected and prevented fiK>m going before 

a$;ainst the traverser, under the influence the jury, on various grounds^— Ist. For 

of which he is supposed to have acted* incompetency ; where the source from 

If his error was an hcmest one, which which the evidence is attempted to be 

as his colleague also .fell into it, might in drawn, is an improper source ; as if a wit* 

charity be supposed ; and as there is not ness were to be called who was infamous^ 

a shadow of evidence to the contrary^ or interested in the event of the suit ; or a 

must in law be presumed ; he cannot, for paper should be offered in evidence, which 

committing it, be'ccmvicted of any of- was not between the same parties, or was 

fence,, much less a high crime and misde* not executed in the forms prescribed by 

meanor,for which he must, on conrntion, law. 2d For irrelevancy ; when the evi- 

be deprived of his ofHce. dence offered is not such, as in la^r will- 

And for plea to the said third article of warrant the jury to infer the fact| intended 

impeachment, the said Samuel Chase to be proved; or where that fact, if pro* 

aaith, that he is^not guilty of any high ved is immaterial to the issue. For these 

crime or misdemeanor, as in and by the reasons, and perhaps for others which 

said third article as alledged against him ; might be specified, evidenceinay properl/^ 

and this he prays may be enquired of by be rejected in trials before our courts, 
this htmorable court, in such manner as As little can it be doubted, that accor-' 

law and justice shall seem to them to re- ding to our laws, the court and not th# 

<quire. jury is the proper tribunal for deciding all 

The fourth article of impeachment i^- questions relative to the admissibility of 

ledges, that during the w^ole course of evidence. The effect of theevideace whea 

the trial of James Thompson Callender, received, is to be judged of by the jury $ 

above meRtioned, the conduct of this re- but whedier it ought to be received, must* 

spondent was marked by '^manifest in- be determined by the court. This arises 

justice, partiality and intemperance :" and from the very constitution of the trial bf^ 

five particular instances of the ^^ injustice, jury ; one fundamental principle which is^ 

partiality and intemperance'' are adduced, that the jury must decide the case, not ac* i 

The drst consists, ^ in .compelling the cording to vague notions, secret impressi- 

prisoner's counsel to reduce to writing and •ons or general belief, but according to 

submit to the inspection of the court legal and proper evidence, delivered hi 

for their admission or rejection all questi- court. So strictly is this rule observc^^ 

ons which the said counsel meant to pro- that if one juror have any knowledge of 

poimd to the abovementioned John Tay^ the matter in dispute, it may influence his 

lor, the witness." own judgment, but not that of his follow. 

This respondent, in answer to this part jurors, unless he state.it to them on oath' 
of the article now under consideration, in open court ;« and nothing is inore corn- 
admits that tlie court, consisting of him-* mon than for our courts, after all the evi- 
self and the above mentioned Cyrus dence which the party can produce has 
Gnffin, did require the counsel for the tra- been offered and received, to tell the jury 
verser, on the trial of James Thompson that there is no evidence to support tlio 
Callender above mentioned, to reduce to claim, or the defence ; or when proof is 
writing the questions which they intended offered of a certain facty to determine that 
to put to the said witness. But he denies such fact is not proper to be given in evi- 
that it is more his act than the act of his dence. . 

colleague, who fully . concurred in this Hence it results, and is every day's 

measure. The meaafure as he apprehends practice, that when a witness is produced, 

and insists, was strictly kgal and proper; or a writing is offered in evidence, tbo 

his reason for adopting it, and he pre- opposite party having aright to object to 

dumcs those of his coUeagoe^ he will sub*- theevideoce if he should think it impr;sr 

D 
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yer, Inquires to be tnfermed what the wit- 
ness is to prDve or to see the wi^iting before 
the first is examtned or the second is read 
to the jury. The court has the same right, 
resulting necessarily from its power to de« 
cide all questions relative to the admissibi- 
lity of evidence. This right our'<u>arts 
nrt in the constant habit of exercising : 
not only when objections are made by the 
parties, but when there being no objec- 
tion, the court itself has reason to sus- 
pect that the testimony is improper. In 
most cases, but not in aH^ consent by the 
opposite party .removes all objections to 
the admissibility of evidence, and courts 
sometimes infer consent from silence ; but 
as it is their duty to take care, that no 
improper or illegal evidence goes to the 
jury, unless the objection to it be removed 
by consent of parties : it is consequently 
their duty^ iu all cases where they see 
leason to suspect that the evidence offered 
is iniproper, to ascertain whether consent 
has been given, or whether the seeming 
apquiesct:nce of the opposite party has pro- 
ceeded from inattention. This is more 
particularly their duty in criminal casts, 
^ where they are bound to be counsel for 
' the government, as well as for the party 
accused* 

It being thus the right and duty of a 
c^urt before which, a trial takes place, 
to inform > itself of the nature of the 
evidence offered, so , as to be able to 
judge whether such Evidence be proper, 
it results necessarily that they have a 
•Tight to require, that any question in- 
tended to be put to a witness, should be 
reduced to writing ; for that is the foi*m 
in which their deliberation upon it may 
be most perfect, and their judgment 
will most likely to be correct. In the 
case now under consideratioui the court 
did . exercise this rif^ht. When the 
testimony of John Taylor was offered, 
the court enquired of the traverser's 
counsel what that v/itncss was to prove. 
The statement of his testimony given in 
answer, induced the -court to suspect that 
It was irrelevant and inadmissible. They 
therefore, that they might have an oppor- 
tunity for more careful and acpurate con- 
sideration, ciBilled upon the counsel tostate 
in writing, the questions intended to be 
put to the witness. 

This is the act done by the court, but 
concurred in by the respondent, which 
has been selected and adduced, as one of 

die.pcooiii aud^iujit^cea of^nuuufest 
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injustice, partiality, and intemperance' 
on his part. He owea an apology to this 
honorable court, for having occupied so 
much of its time with the refutation of a 
charge which has no claim to serious con- 
sideration, except what it derives from 
the respect due to the honorable body by 
which it was made and the high character 
of the court where it is preferred. 

The next circumstance stated by the 
article now under consideration, as an 
instance and proof of ^ manifest injas« 
tice, partiality, and imtemperance" in 
this respondent, is his refusal to post- 
pone the trial of the said James Thorn* 
son Callender, ^^ although an affidavit 
'was regularly filed* stating the absence 
of material witnesses on behalf of -the ac- 
cused, and although it was manifest that 
with the utmost diligence, the attendance 
of such witnesses could not have been 
procured at that -term." 

This respondent, in answer to thia 
part of the charge, admits, Uiat in the 
above mentioned trial, the traverser^ 
counsel did move the court, while this 
raspondent sat in it alone, for a continu- 
ance of the case until the aext term ; 
not merely a postponement of the trial 
as the expressions used .in this part of 
the article would seem to import ; and 
did hie as the ground work of their mo- 
tion, an aflidavit of the traverser, a trae 
and official copy of which, marked ex- 
hibit No. 5, this respondent herewith 
exhibits and begs 4eave to make part ef 
this answer ; but he denies that any 
sulRcicnt ground for a continuance untfl 
the next term, was disclosed by tins 
afiidavit : as he trusts will clearly appear 
from the following facts and observations. 

The trial of an indictment at the terra 
when it is found by the grand jury^ is 
a matter of course, which the prosecutor 
can claim as a right unless legal cause 
can be shewn for a continuance. The 
prosecutor may c jnsent to a continuancet 
but if -he wiUiholds his consent, the 
court cannot gran^ a continuace without 
lei^al cause. Of the st^ciency and 
legatity of this cause^ as t>f evary other 
question of law, the court must jttd|^ <; 
but it must decide on this as on ever]f 
other point, according to the fixed and 
known rules of law. 

One of •the legal grounds, snd the 
principal one on which such a contsiu- 
ance may be granted, is the absence of 
competent and »ui^^^ mtacaaesy whnna 



\ 1 

r 

the partf ctnnot produce at the present It i% therefore it settled and most nece's^ 

term> but has a reasonable ground for ex- sarjr rule, that every applicatioii for a. 

pecting to be able to produce at the next continuance^ on the ground of obtaining 

term. \naIagous to this^ is the inaDility testimony, must be supported by anaffi- 

to procure at the present term, Jcgal and davit, disclosing sufficient matter to sa- 

matfrial Vritten testimony, which the tisfy the court, that the testimony wanted ^ 

party has a reaeonable expectation of be- *' is competent and material," and that 

iDg able to procure at the next term. there is " reaeonable expectation of prb- 

These rules are as reasonable and just curing it within the time pi-escribed." 
in themselves, as' they are essential to From a comparison of the affidavit ih 
the due administration of justice, to the question with the indictment, it will sooa 
punishment of offences on tlie one hand, appear how hx the traverser in this cat#, 
and to the protection of innocence on brought himself within this rule, 
the other. If the continuance of a cause, Th« absent witnesses, mentioned in the 
en the application of the party accused, affidavit, are William Gardner, of Ports- 
were a matter of right, it is manifest mouth, in New Hampshire; Tench Coxe, 
that no indictment would be brought to of Philadelphia, in Pennsylvania ;' Judge 
trial until after a delay of many months. Bee, of some place in South Carolina ; 
If, on thti other hand, the granting of a Timothy Pickering, lately of Philadel- 
continuance depended not on fixed rules, phia, in Pennsylvania, but of what place 
bat on the arbritrary will of the court, it at that time, the deponent did not know ; 
would follow that weakness or partiality ' William B> Giles, of Amelia county, in 
might induce. a court, on some occasions, the state of Virginia; Stephens Thomp- 
to exieiKl a very improper indulgence to son Mason, whose place of residence is 
the party accused ; while on othei^s, pas- not mentioned in the affidavit, but was 
sion or prejudice might deprive him of known to be in Loudon county, in the state 
the necessary means of making his de- of Virginia; and General Blackburn, of 
fence. Hence t^. necessity of fij^ed Bath county, in said state. The affidavit 
niles, which the judges are bound to ex- also states, that the traverser wished to. 
pond and apply, under the solemn sane- procure,asmatcrialtohis defence, autheto- 
Uon of their oath of office. tic copies of certaii^ answers made by the 

The true loKi only reason for granting President of the United States, Mr. A- 

a continuance is, that the party accused dams, to addresses from va4ous persons^ 

may have the best opportunity that the and ^o, a book entitled « an Essay on 

law can a^ord to him, of^aking his de- Canon and Feudal Law,'' or entitled ih 

fence. But incompetent or immaterial words to^thatpurfwrt^ which was ascribed 

witnesses, could not be examined if they to the President, and which the traverser 

were present; and consequently, their believed to have been written by^ him;. and 

absence can deprive the patty of no op- also evidence to prove that the President 

portimity which the laws aftbrd to him, was in fact, the author of that book, 

of making his defence. Hence the rule. It is not stated, that, the traverser had 

that the witnesses must be competent any reasonable ground to expect, or did, 

and material. - expect to procure this book or evidence* 

Public justice will not permit the trial or these authentic copies, or the attend- 
ef offenders to^ be delayed, on light or ance of any one of these witnesses, at the 
unfounded pretences. To wait for testi- next term. Nor docs he attempt to shew 
mony^ whichthe party really wished for, in what manner the book, or the copies 
but did not expect to be able to produce of answers to addresses, were material^, 
withinr some definite period, would cer- so as to enable the court to form a judg- 
tainly be a very light pretence ; and to ment on that point. Here then, the affi* 
msfeke him the judge, -how far there was. davit was clearly defective. His bcliev- 
reasonable Expectation of obtaining the ing the book and copies to be material,, 
testixnony withm the proper time, wotdd vas of no weight, luiless he shewed to- 
put it in his power to delay the trial, on the court, sufficient grounds fop enten- 
the most unfounded pretences. Hfence taining the same opinion. Moreover he 
the rule, that there must bt; reasonable does not state, where he supposes that 
^roimd of expectation, m the judgement this book, and those authentic copies may 
0f the court, that the testimony may be be found : so as to enable the cburt t» 
dotsdned wtthiq^ ^ proper tin% 1^^; hov &r » reaiooaide. expectatieti 
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•f obtaining them, nught be ekitertained* 
On the ground of this book and these co- 
pies) therefore, there was no pretence* 
lor a continuance* As to the witnesses^ 
it is manifest, that, from their very dis- 
tant and dispersed situation, there eidst- 
ed no ground of reasonable expectation) 
that their attendance could be procured 
at the next teraki or at any. subsequent 
jti^e. Indeed, the idea of postponing 
the trial of an indictment, till witnes- 
ses could be conrened at Richmond, 
from South Carolina, New Hamp- 
shire, and the western extremities of Vir- 
ginia, is too chimerical to be seriously 
entertained. Accordingly the traverser! 
though in his affidavit he stated them to 
be material, and declared that he could 
not procure their attendance at that term, 
could not venture to declare on oath, that 
he expected to procure it at the -next, or 
at any other time ; much less that he 
had any reasonable ground for such ex- 
pectation. On this ground, therefore, 
the affidavit was clearly insufficient : and 
it is consequently the duty of the court 
to reject such application. 

But the testimony of these witnesses, 
as stated in the affidavit, was wholly im- 
material ; and therefore, their absence 
was no ground for a continuance, had 
there been reasonable ground for expect- 
ing their attendance at the next term . 

William Gardner and Tench Coxe, 
were to prove, that Mr. Adams had turn- 
€d them out of office, for their political 
Opinions or conduct. This applied to 
that part of the publication, which con- 
stituted the matter of the third charge 
in the indictment, in these words, <' the 
same system of persecution extended all 
over the continent. Every person hold- 
ing an office^ must either quit it or 
think and vote exactly with Mr. Adams.'* 
•-^udge Bee, was to prove, tliat Mr. A- 
dams had advised and requested him by 
letter, in the year 1799, to deliver Tho- 
mas Nash, otherwise called Jonathan Ro- 
bins, to the British consul, in Chafles- 
ton . This might have had some applica- 
tion to the matter of the seventh charge ; 
which aUedged that <<the hands of Mr. 
Adams, were reeking with, the Wood of 
the poor, friendless, Connecticut sailor." 
Timothy Pickering was to prove, that 
]VIr. Adams, and while Congress, was ^n 
session, was many weeks in possesion of 
important dispatches, from the American 
loimater in Frsueet without t^mmunicitt- 



ing them to Congress. This tiSMimoBy 
was utterly immaterial ; because, admit' 
tii^ the fact to be so, Mr. Adams was 
not bound, in any respect, to communi- 
cate those dispatches to Congress, unless 
in his discretion, he should think it ne- 
cessary ; and also, because, if time, had 
no relation to any part of the indictment. 
There are, indeed, three charges, on 
which it might at first sight seem to have 
some slight bearing. These ^^e the 
eighth, the word, furnishing the matter 
of which are, « every feature in the ad- 
ministration of Mr. Adams, foims a dis. 
tinct atid additional evidence, that he was 
-determined at all events, to embroil this 
country with France ;"the fourteenth, 
the words statisd in which, alledges, thi^ 
^^ by sending these ai^bassadors to Paris, 
Mr. Adams and his British faction, de- 
signed to do nothing but mischief," and 
the eighteenth, the matter of which states, 
^^ That in the midst of such a scene of 
profligacy and usury, the President per- 
sisted as long as he durst, in making his 
utmost efforts, for provoking a French 
war.'' To no other charge in the indict- 
ment, had the evidence of Timothy 
Pickering, as stated m the affidavit, the 
remotest afRnity. And surely, it will 
not be pretended by any man, who shall 
compare this evidence, with the three 
charges above mentioned ; that the ft^. 
intended to be proved by it', furnished 
any evidence proper to go to a jury, in 
support of either of tliose charges, that 
'* every feature of his administratioB, 
formed a distinct and additional evidence, 
of a determination at all events, to era - 
broil this country with France," that 
^' in seiKibg ambassadors to Paris, he 
intended nothing but mischief," that **^ in 
the midst of a scene of proQlj^acy at)d 
usury, he persisted, as long as he durst, 
in making his utmost efforts for provok-* 
ing a French war," are charges, which 
surely cannot be supported or justi^td 
by the circumstances of his " keeping 
in his possession for several weeks, whUe 
Congress wus in session, dispatchs from 
the American minister in France, with- 
out communicating them to Congress," 
which he was not bound to do, and which 
it was his duty not to do, if he supposed 
that the coroTnunication, at an earlier pe- 
riod, would be injurious to the public in- 
terest The testimony of William B. 
Giles and Stephens Thompson Masooi 
was to f rQve> that Mr. Adams had «t* 
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(ered' in th^ir Iiearinf^v e^rtain senti* to be cttabKfthedt could hiire any ellect itf 
ments, favorable to aristocratic or monar* mitigating the punishment, whkh depend* 
chkal principles of government. ed on the court and not on the jury, the 

This h;i3 no reference except to a part court inpassiDg^sentence might make, and 
of Uie twelftli charge ; which has* been in this case, actually didma^e, the fullest 
already shewn to be wholly immaterial if abatement on that account that the tesd* 
' taken separutely, and ^vhoUy incapable of mony it adduced would warrant, 
a separate justification, if considered as This testimony, therefore, was in eT« 
part of an entire charge* And, lastly, it ery view immaterial ; and had it been ma- 
was to be proved by gen. Blackburn, that terial, there existed no ground of reaapn- 
in his answer to an address, Mr^ Adams able expectation, that it could be obtained 
avowed, ^^ that there was a party in Vir- at the next termor any future term. For 
ginia, which served to be humbled into these reasons, andnot from those criminal 
dust and ashes, before the indignant frowns motives, which without the least shadow 
of their injured, . insulted and offended of proof are ascribed to him, thisrespon-' 
country." There were but two charges dent did overrule and reject the motion fot 
in the indictment to which this £aict, if a continuance till the next term: as it was 
true, had the most distant resemblance.-^ his duty to do, since he had no difNrretioa 
These are the fifteenth and sixteenth, the in the case, but was bound by the rules of 
words forming the matter of which, call law. 

Mr. Adams ^' an hoary -headed libeller of But in order to afford every accommoda- 
the goven^r of Virginia, who with all tiontothetraverserand his counsel, whick 
the fury, but without the propriety or it was in his power to give, t^is respow- 
sublimity of Homer's Achilles, bawled dent did offer to postpone the trial for a 
out, to arms, then, to arms V* and << who month or more, in order toafford them full 
floating on thebladdcrofpopularity threat- time for preparation, and for procuring 
oned to inake Richmond the centre pioint such testimony as was within their reach. 
of a bonfire.'* It would be an abuse of -This indulgence they thought pn^per to 
the patience of this honorable court, to oc- refuse* 

cupy any part of its time in proving, that On Monday, the second, and Tuesday^ 
the fact intended to be proved by general the 3d day of June, 1800, when Judge 
Blackburn, could not in the slightest de- Griffin had taken his seatinco%irt, and was 
gree support or justify such charges as on the bench, the coimsel for the traverser) 
these. This is the arxount given of the renewed their motion for a continuance, 
testimony of the absent witnesses, by the founded on the same affidavit ; and afttfr 
affidavit filed as the ground of the motion a full hearing and consideration of the ay- 
for a continuance. V rom a comparison of gument, the court, judge Griffin concur* 
it with the indictment, U will appear that ing, overruled the motion, and ordered 
out of twenty charges in the indictment, the trial to proceed. 
fther« were but eight, to whiph any pai*t of Ifthis decision be correct, as he believte 
the testimony of these witnesses had the and insists that it is, no offence could be 
IQOttt distant allusion ; and that of those committed by him in making or concur- 
eight charges there are five, which the ring in it. It was a proper and legal per- 
testini«^ny^ having some allusions to them, formance of his duty as a judge. If it be 
ooiild not in the slightest degree support.— « erroneous, still the error, if an honest one, 
Twelvecharges therefore, remained with- cannot be an offence, much less a high 
out even an attempt to justify them ; and crime andmisdemeanor ; and as in his col- 
sevcnteen were >vhoUy destitute of any le- league it has been considered asan honest 
gal or sufBcient justification. On these ae- error, he confidently trust it will be c<mi- 
v«Bteen charges, therefore, the traverser udered so in him also, 
must have been convicted ; * even if the re- To the third charge adduced in support 
maining three had been completely justi- Of the article nowimder consideration, the 
Bed by the testimony of the absent wit- charge of using ^unusual, rude and con- 
nesaes. The convictionc^ these seventeen temptuousexpressions, towards the prison- 
chaises, or even on one of them, would er'scounsel," and of << folselyinsinuatingt 
have pot it into the power of the court to that they wished to excite the public fears 
fine and imprison the traveraer, to the and indignation^ and to produce that in 
whole extent allowed by the law. If the st^rdination to law, to 'which the con* 
tir^iUi of th«ee three charges, a4igptting it dif^t of this ' Tespondtnt did mamfiq^ 
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tend,** he caonot vniwer olih«niiite than 
by a general denial. A charge so vague^ 
Qdraits not of precise or particular rcfiita- 
lion. He denies that there was any thing 
luiusualor intentionally rude or contemptu- 
ous in his conduct or his expressions to- 
wards theprisoner'scounsel; thai he made 
any false insinuation whatever against 
them) or that his own conduct tended in 
any mamier|p produce insubordination to 
law. Oa tltt.contrary, it was his wish 
and intentJMit^to treat the counsel with 
the respect oae U» their situation and func- 
tions, and with the decorum due to his 
own character. He thought it liisduty to 
restrain such of theirattemptsas he con- 
.tidered improper, and to overrule motions 
•nuKle by them, whieh he considered as un- 
founded in law ; but this it was his wish 
to accomplish in the manner least likely to 
offend, from which every consideration 
eoQCurred in dissuading him. He did in- 
deed think at that time, and still remains 
, under the impression, that the conduct of 
the traverser's counsel, whether from in- 
tention or not he .^ill not undertake to say 
was disrespectful, irritating, and highly 
incorrect. That conduct which h^ view- 
ed in this light, might have produeed 
some irritation inatemper naturally qinck 
and Vram, and that this irritation might, 
notwithstanding his endeavors to suppress 
itf have appeared in his manner and in 
his expressions, he thinks not improbable ; 
§M he has ha^ occasions of feeling and la- 
Bientingthe want of sufficient caution and 
self-command, in things of this nature. 
But he confidently affirms, that his coor 
duct in this particular was £ree ^rom in- 
tentional' impropriety ; and this re9|)on- 
dent denies, that any part of his condiKt 
was such as ought to have induced the 
traverser's counsel to <' abandon the cause 
of their client," nor does he believe that 
any such cause did induce them to take 
that step. On the contrary, he believes 
that it was taken bv them under thef influ- 

• 

ooce of passion or for some motive into 
whicii this respondent forbears at this time 
to enquire. And this respondent admits, 
thattiie said traverser was convicted and 
condemned to fine and imprisonment, but 
Bot by reason of the abandonment of his 
counsel ; but because the charges agaii^t 
him were clearly proved, and no defence 
was made or attempted against far the 
l^reater number of them. 

The fourth charge in support of this 
arttd^ attohutet to tl;ki5 respondent ^' re- 



peated and iR0xatiout inteiroptionsof the 
said counsel, which at lengfth induced- 
them to abandon the cause oFtheir client^ 
who -was therefore convicted, and con- 
demned to fine and impriaonment." To 
this charge also, it is impossiUe to give 
any other answer butageneraldeniaL He 
avers that he never interrupted the tra- 
versePscounael vexaftiouslyorexceptwhei^ 
be considered it his duty to do so.. It 
cannot be denied that courts have power- 
to interrupt counsel, when in their opi- 
nion thecorrectness of proceeding requires 
it* In this, as in every thing else, they 
may err. They may somedmes act imder 
the influence of momentary passion or irri- 
tation, to which they in common with 
other men, are liable. Butt unless their 
conduct in such cases, though improper or 
ill-judged, be clearly shewn to proceed, 
not from human infirmity, but from im- 
proper motives, it cannot, hi^imputed to 
them as an oflencef mAich less ae a crime 
or misdemeanor. 

Lastly, this respondent is charged un- 
der this article with an ^ indecent s^ct* 
tude, manifested by him, for the oonvictioii 
of the accused^ unbecoming ev»i a pi^ 
lie prosecutor, by highly diegraceful to 
the character of a judges a» it was subver- 
sive of justice . This is. another charge of 
which it is impossible to give a precise re^ 
futation and to a general denial of whichf 
this respondentmust therefore confine him- 
self. He denies that he felt any eolicitudfc 
whatever for the conviction of the traver- 
ser; other than the general wish natural* 
to every friend of truth, decorum and vir» 
tue, that persons gmlty of such offencest 
as that of which the traverser stood indict^ 
ed, should be brought to punishmeBt, for 
the sake of example . He has no hesitati-- 
on to acknowledge, that his indignation 
was strongly excited, by theatrocioua aiid 
profligate libel which the traverser was 
charged with having written and puhlishr' 
ed. This indignation, he believes, wte 
ielt by every virtuous and honorable man 
ki the comnmnity , of every party, who bad 
read the book in question, or become ac- 
quainted with its contents. How pro* 
perly it was felt, will appear from the book 
itself, which thi|. respondent has ready to 
produce to this hondrable court ; from the 
parts of it incorporated into the indict* 
ment now vmder consideration; and£n>m 
some further extracts contained in tbe pa- 
per marked exhibit No. 6, which this 

^e^polldent prayt leave to saake paxtei 
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^h his aittwor. He admitii^ and it can 
never be to him a subject of self reproach 
or a caVise oT regret that he partook large- 
ly in this general indignation, but he de« 
nies that it in any manner influenced his 
conduct towards the traverser, nrhich was 
legulated by a conscientious regard to his 
duty and the laws. He moreover con- 
tends, that a solicitude to procure the con- 
viction of the traverser, however unbe- 
coming his^haracteras a judge, would not 
fiave been an offence, had he left it ; unr 
less it had given rise to aome misconduct 
4>n his part. Intentions and feelings, un- 
/iess accompanied by actions, do not con- 
stitute crimes in this country ; where the 
guilt orinnocence of men is not judged of 
hy their wishes and* solicitudes, but by 
their conduct and its motives. ' And this 
respondent thinks it his duty, on this oc- 
casion, to entar his solemn protest against 
the introduction in this country of those 
arbntrary principles, at once the offspring 
and the instruments of despotism, which 
woukl make ^< high crimes and misde- 
TOeanors" to consist in ^ rude and con- 
temptious expressions'* in ^^exatious in- 
terruptions of counsel'* and in the mani- 
festation of ^^indacentsoFicitude** for the 
conviction of a most i^otorioua offender. 
Such oonduct is no doubt improper and 
unbecoming in any person, and much 
more so in a judge; but it is too vague, 
> to# uncertain, and too susceptible of for- 
ced interpretations, acceding to the im- 
pulse of passion or. the mgf^ of policy, to 
foe acknitted into the cw^ of punishable 
offences, under a system of law whose 
certainty and precision in the definition of 
crimes, is its greatest glory, and the 
greatest privilege of those who live under 

its away. 

In conclodiBg his defence^ainst thosd 

. -charges coatained in the fourth article of 

impeachment, he declares, that his whole 

conduct in that trial, was regulated by a 

strict regard to the principles of law, and 

•by an honest desire to do justice between 

the United States and the party accused. 

He felt a sincere wish, on the one Hand, 

that the araverser might establish his in« 

nocence,by those fair and sufficient means 

which the law allows; and a determination 

mi the other, that he should not, by aub- 

terlufired and frivolous pretences, sport 

with the justice of the country, and evade 

that punishnftent of which, if guilty, he 

was so proper an object. These intenti- 

u he ia MifldUeat, were legal and lauda- 



ble ; and if, in any part of his conduct, he 
swerved from this line, it was an en'of 
of his judgment and not-bf his heart. 

And the said respondent for plea to the 
said fourth article of impeachmenV, saitht 
that he is not guilty of any high crime 
and misdemeanor, as in and by the said 
fourth article is alledged against him, and 
this he prays, may be enquired of by this 
honorable court, in such manner~as law 
and justice shall seem to require. 

The fifth article of impeachment char- 
ges thisre^)ondcnt, with having awarded 
^ a capias against the body of the said 
James Thompson Callender, indicted for 
an offence not cafntal, whereupon the said 
Callender Was arrested and committed to 
c/o«c custody, contrary to law in that 
ease made and provided." > 

This charge is rested, first, on the act 
of congress of September 24th, 1789, 
entitled, <^ an act to establish the judicial 
courts of the United States,'* by which 
it is enacted, <^ that for any crime or of* 
fence against the Ux^ted States, the of- 
fender may be arrested, imprisoned, or 
bailed, agreeably to the usual mode of 
process, in the state where such offended 
iQay be found.** And 2dly, on a law of 
the state of Virginia, whioh is said to 
provide, " that up-jn preaentment by any 
grand jury, of an offence not cafiitai^ the 
court shall order the clerk to issue a 
summons against the person or pc^ons so 
offending, to appear aiid answer such pre- 
sentment at the next court.'* it is con- 
tended, in support of this charge, that the 
act of congress above mentioned, made 
the state law the rule of proceeding, and 
that the state law was violated by issuing 
a capias against Callender, instead of a 
summons. 

The first observation tobe made on thia 
part of the case is, that the date of the law 
of Virginia is not mentioned in the article, 
A very material omission I For it cannot 
be contended, that by the act of congress 
in question, which was passed for estab- 
lishing thelawsx>f the United States^ and 
regulating their proceedings it was in- 
tended to render these proceedings de- 
pendant on M/utare acts of the state le- 
gislatures. The intention certainly waS, 
to adopt to a certain limited extent, tha 
regulations existing in the states at the 
time of passing the act. Consequently, a 
law of Virginia, passed after this act, can 
have no operation on the proceedings un- 
^r it. Bat by referring to the law of Vu** 



n&ia, lA question, it will be found to bear made all the-cnquiiies v»'hich circum^trf^* 
date on November I3th, 1793, more than oes and the sh9rtne8b of time allowed) Lim 
three years after this act of congress^ by for i»repahn^ his answer, would perniitt . 
which it is said to have been adopted. But that all the cases in which a suminoDs is 
the omission of the date of this law of Vir- considered as theonly proper process* aj-e 
giniai, is not the most material oversight cases of petty offences, which oi< the pre* 
which has been made in citing it. Its sentmentofagrand jury, are to be tried 
title is, " An act directing the method of by the court in a summaiy way, without 
proceeding against free persons, charged the intervention of a petit jury. There- 
with certain crimes, Sec." and it enacts, 'fore, tiiese provisions had no application lo 
section 28th, ^ I'hat upon presentment the case of Calleuder, which could be no 
made by the grand jury, of an offence otherwise proceeded on than by indict- 
not capital, the court shall order the clerk ment, and trial on the indictment by a 
to issue a summons, or other ftrofier pro* petit jury. 

cea9^ agfunstthe person or persons so pre- It must be recollected that tlie act of 

tented, to appear and answer at the next Congress of September 24th* 1789, en- 

court.** It will be observed that these acts,, section U, '^ that the courts of the 

words, " or other proper procfess," which United States, shall have power to issue 

leave it perfectly in the discretion of the writs of scire facias, habeas corpus, artd 

^urt what process shall issue, provided it tUl other vfritw not specially provided for 

be such as is proper for bringing the of- by statute, which maybe necessary for the 

fender to answer to the presentment, ai'e exercise of their respective jurisdictions, 

omitted in this article of impeachment, and agreeable to the principles and usages 

From these words it is perfectly mani- of lai\'s." Consequently the circuii 

fest, that the law of Virginia, admitting court, where the pi^oceedings in question 

it to apply, did not order a summons to be took place, had power to issue a cajnasa* 

issued, but left it perfectly in the direction gainst the traverser, on the presentment, 

of the court to issue a summons, or such unless the state law <Bbove mentioned gO' 

other process as they should judge proper, veined the case, and contained something 

It is therefore, a sufficient answer to to restrain the issuing of that writ in such 

this article to say, that this respondent a case. This respondent contends, for the 

considered a capias as the proper process, reasons above stated, that tht^ state law 

and therefore ordered it to issue ; which neither applied to the case, nor contained 

he admits that he did immediately after any thing to prevent the issuing of a ca- 

the presentment was found against tlie pias, if it had applied, 
said Callender, by the grand jury. Thus it appears that this respondent, in 

This he is informed, atKi expects to ordering a capias to issue ag^ainst Callcn- 
prove, has been the construction of this der, decided correctly, as it certainly waa 
law by the courts of Virginia, and their his intention to do. But he claims n» 
general practice. Indeed it would be the other merit than that of upright intentioQ 
most strange, if any other construction or in this decision : for when he made the de- 
practice had been adopted* There are eision, he was utterly ignorant that Mich 
many offences not capital, which are of a a law existed in Virginia ; and declarci 
Very dangerous tendency, and on which that he never heard of it, till this article 
very sever<^ punishment is infficted by the was reported by a committee of the House 
laws of Virginia; ^aiid to enact by law of Representatives during the present scs- 
that in all such cases, however notorious sion of Congi'ess. This law was not men* 
or profligate the offenders might be, the tionedonthe trial cither by the counsel or 
courts should be obliged, after a present- the traverser, or by Judge Griffint wbo 
ment by a grand jury to proceed against certainly had much l>ettcr opportimities of 
them, by summons ; would be to enact, knowing itthan this respondent, and wbot 
that as soon as their guilt was rendered no doubt, would have cited it had they 
-extremely probable, by the presentment known it and considered it as applicable to 
rfa grand jury, they should receive re- the case. This respondent weU knows 
gular notice, to escape from punishment that in a criminal view, ignorance of the 
^jr ffight or concealment. law excuses no man in offending agaiost H 

It will also appear, as this respondent .-—but this maxim applies not to the deci* 

believes, by a reference to the laws and sion of a judge; in whom ignorance of iJia 

practice of Virginia^ into which he has law in gen^*al would certainly be a disqm.*. 



Itflcation fir tliis office, (Iiough not a .which such presentment «hall have beeil 

crim2; buti^norLincecfap'drticularactof made." This law, it is contended, it 

assembly, of a stale wliere Jie was an utter made the rule of decision by the aboTtt 

8tr.ingi.*r,inust be considered asa veiypar- mentioned act of Congress, and was vio** 

ilonable error ;. especially as the counsel lated by the refusal to continue the case 

for tlie prisoner to wiioac caac that law is of Callender till the next term. 

supposed to have applied, forbore or omit- In answer to this charge this responds 

ted 10 cite it ; and as a judge of the state^ ent declares, that he was at the time of 

dways resident in it, and long conversant making the above mentioned decision^ 

-^vi^h its loc il laws, cither forget this law, wholly ignorant of any such law of Vir* 

or considered it as inapplicable. ginia as that in question, that no such 

Such is the answer, which this respon- law was adduced or mentioned by the 

c!snt makes to the fifth article of impeach- counsel of Callender, in support of their 

nient. If he erred in this case, it was motion for a continuance ; neither when 

throug^h ignorance of the law, and surely they first made it, before this respondent 

ij^norance under such circumstances, can- sitting alone ; nor when they renewed it| 

not be a crime, much less a high crime 8c afler Judge Griffin had taken his seat in 

misdemeanor, for which he ought to be court : that no such law was mentioned 

removed frrim his office. If a judge wcfc by Judge Grifiin ; who concurred in over- 

i mpeachable. for acting against law from ruling the motion for a continuance and 

i.'piorance only, it would follow, that he ordering on the trial ; which lie could 

would be punished in the same manner not have done had he known that such a 

ibr deciding against law wilful! yt and for law existed, or considered it as applica* 

deciding against it through mistake. In ble to the case ; and that this respondent 

other words, theie would be no distinction never heard of any such law, until the ai^ 

between ignorance and design, between tides of impeachment now under consi- 

error and corruption. ^ deration were reported, in the course of 

And the said respondent, for plea to the present session of Congress, by a 

the Slid fifth article of impeachment, saith committee of the House of Representa* 

t-»at he IS not epiiky of any high crime tives. 

and misdcmefanor, as in and by the said. A judge is certainly bound to use all 

STih article is alleds^ed against him ; and proper and reasonable means of obtaining 

t:;is he prays, may be enquired vf, by this a knowledge of the laws which he is ap- 

honorable court, in such manner, as law pointed to administer ; but afte^ the use 

and justice shall seem to them to require, of such means, to overlook, misunder- 

Th^ sixth article of impeachment alletU standing, of remain ignorant of some par- 
lies/ t hat this respondent, " with intent to ticular law, is at all times a very pardon- 
oppress nnd procure the conviction of the able error. It is much more so in the cas« 
said James Thonir»son Callender, did, at of a judge of the supreme court of the 
the oiirt aforcsiiid, rule and adjudge United States, holding a circuit court in a 
the said Callender to trial, during the particular state, with which ho is a stran** 
term at which he, the said Callender Wjas gcr, and with the local laws of which he 
pruscntcd and indicted, contrary to the can have enjoyed but very imperfect op- 
law in that c?.se made and provided." portunities of becoming acquainted. It 

T!:is char5;e also, is founded, 1st, en was foreseen by congress, in establish- 

the act of Congress of Sept. 24 th, 1789, ing the circuit courts of the United Slates, 

aN)vc mentioned, which enacts, section that difficulties r^d inconveniencies must 

3^, ^ that the laws of the several states, frequently arise iVom this source, and to 

except where the constitution treaties, or obviate such difficulties it was provided, 

statutes of the United States shall other- that the district judge of each state, who 

ivfse provide, shall be regarded as the having been a resident of the^state and a ' 

mles of -decision, in trials at common lat^ practitioner in its courts, had all the ne- 

in tlie courts of the United States, in cases cessary means of becoming acquainted • 

where thoy apply ;*' and secondly, on a with its local laws, should form a part of 

law of the state of Virginia, which is the circuit co\^rt in his own state. The 

supposed to pix>vide, ^^ that in cases not judge of the supreme court is expected, 

C9,pital, the offender shall not be held to with reason, to be well versed in the ge- 

answer any presentment of a grand jury, neral laws ; byx the local laws of the state 

until the couct nc^^t preceding that,dUAing from the peculiar prerincc pf the Uistri({ 
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jnc!v:ie, ay1i9 vn?j ht justly ccnnidcrcd as 
paiticularly responsible for thtir dye ob- 
servance. If in the case in question, this 
respondent overlooked or misconstrued 
iiny local law of the state of Virj^inia, 
which oui^hr to have jjoverned the casej it 
was equally overlooked and misunder- 
stood, not only by the prisontr's counsel 
who made the motion, and whose peculiar 
duty it was to knuv/ the law and bring it 
into the view of the court, but also by the 
district judg;e, who had the best oppGr- 
tuiiUiesof knovting and understdr.din^ it, 
and in whom, ucvcrtheless, this overcir^ht 
or mistake is considered as a venal error, 
while in this rv^ponclent it is made the 
grouFid of a crimhial charc^c. 

This respondei:t further states, that af- 
ter the most dilis^ent and tlie most ex- 
tensive enquiry which the ::mc allowed 
for preparing this answer would permit, 
he can find r,o law of Virginia which ex- 
pressly enacts, " in cases not ca]>ital, the 
©{fender shall not be held to answer any 
presentment of a p;rand jury, until the 
court next succeedin?^ that during which 
such presentment shall have been made." 
This principle he supposes to be an in- 
ference drawn by the xiuthors of the ar- 
, t^cles of impeaehmcnt, from the lav/ of 
Virginia mentioned in the answer to the 
precedint^ article, the law of Novcriiber 
15th, 1792, which provides " Ihut upon 
prcsc^ntmcnt made by the pjrand jury of 
an offence not capital, the court bhaU or- 
der the clerk to issue a summons, or 
otfcer proper process, p.iniinst tlie person 
o** persons so presented, to appear and 
answer such presentment at tke nkxt 
court." This law hQ ccicclves docs n^jt 
warrant the inference so drawn frora it, 
bccause-it speaks oi pTcsc::£r.:''r,ta a'^l nr.t 
of tndlctmoHay which afe very di.'ibix-nt 
thino^s ; .and is, as he Is inrcrr.iv.vl, c©n- 
"fined by practice and ccrcttuclK-n in the 
state of Virrjiiila, to casts oT small oiTcn- 
ccs, which are to h^ tried hv the court 
itself upon the prescntr.vU v/ithout an 
iftdictment or the intervention of a petit 
jury. But for cases, like that of Cade-n- 
dcr, where an indictment must follow 
the presentment, this law made no pro- 
vision. Further, the state laws are direct- 
ed by the tibove mentioned act of Con- 
gress, to be the rule of decision in the 
courts of the United States, only " in cas- 
es where they apply." Whether they ap- 
ply or not to a particular case, is a ques- 
tion of law, to be decided by the court 
Inhere such c^sc is pei^diT^. j, aftjj «ua er- 



ror in m;i'::n;; the decision is not a crime, 
|tf>r evn an offence, utiless it can be 
shewn to have proceeded from improper 
motives. This respondent isofopinion, 
that the law in question did not apply to 
the case of Callender, for the reasons 
stated above, and therefore that it would 
have been his duty to disregard it, even 
had it been mode known to him by the 
counsel for the traverser. 

And in the last place he contends, that 
the law of Virpnia in question, is not a-* 
dopted by tht abovementiohed act of con- 
gress as the rule of decision, in such ca- 
ses as that now under consideratio*. 
That act does indeed provide, *• that the 
laws of the severed states, except where 
the constitution treaties or statutes of the 
United Slates ehall otherwise provide, 
shall be regarded as rules of d-^cision in 
trials at common laiu^ in the courts of the 
United States, in cr.sts where they ap- 
ply." liut tliis provision in his opinioxj, 
can relate only to rights acquii'cd under 
the state laws* which come into question 
on the trial ; and not to forms of process 
oi' modes of proceed in i^:* anterior or pre- 
paratory to the trial. Nor can it, r^s this' 
respondent apprehends, have any appli- 
cation to indictments for cfTjnccs r.trainst 
the statutes of the United S.tr.irs, whieh 
cuiViiot with any propriety be called ** tri- 
als {U common law.** It rchues merely, 
in hir, opinion, to civil npjhts acquired 
undor the rtaie laws ; wliichby vittue of" 
this Drovlsion arc, wh'ju they ccmc in 
*q\iesiio!! in the couMs -c.f the United 
i:;t:ites, to be {governed by the laws which 
thi^y accri.ed 

if in th.e^e o!^3nicn<? tMs rcs'.-^r^ndcnt be 
inconvt, it is an J i on est error : and he 
co!itend3 th?,t ntith'T stich an error in 
ti.c ro.istruclion oTa law, nor his i-i^nor- 
auce of a lor J fti-.ijc:* Iriw v^hirh he had no " 
opr.ortnViJty of kncwin:^-, ar.d of v.-Mch the • 
cou'ieTJ ior the pai »y Nvr,ose cDse it is sup- 
ponedtohavc ai'ioclcd v/cve equally' i<rnop- 
ant, c?n be <:on3idi*rcd as an offence lia- 
ble to imncacl;mciit, or to anv sort of 
punishiv.cnt or biainc. 

And for plea to the J^aid sixth article 
of impeachment, the ssid Samuel Chase 
saith, that he is not guilty of any hi j^h 
crime or misdemeanor as in and by the 
said article is alledged against him ; an<l 
this he prays jnay be enquired of by this 
honorable court in such manner as la\r' 
and justice shall seem to them to rt- 
quire. 
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'the seven til arllcle of impeRchment 
relates to scinc conduct cf this respond- 
ent in ills judicial CJipacity, at a circuit 
court or' the United States heid at New- 
castle in the state of Delaware in June 
IS JO. The statement of this conduct 
made in the article is alto'^ctlier errone- 
ous ; but if it wcrv true, tiiis respondent 



committed in the district ; aad that L^ 
desired tho diatiict attoiuey to aid- the 
grand jury, in their tnquiri'ts cone, ru- 
ing the existence and nature of this of- 
fence. By these three acts, each of 
which it was liis duty to perform, he i» 
alicdged " to have degraded his hij^h ju- 
dicial functions, and tended to impair the 



denies, that it contains any mutter for public confidence in, and respect for, th« 

which he is liable to impeitchincnt. It tribunals of justice, so essential toth« 

aiiedges that ''disregarding the duties general welfare.'* 

of his ofTiCc, he did descend from the That this honor?.i)Ie court may be 

dignity of a judge, and Ktcop to the le^ able to form ctM-rectly its judgment, con- 

vei of an iufornicr." This hi^^h oftcnce ccrning the transaction men^oned in 

consisted, according to t!ie article, 1st, tiiis article, this respondent submits the 

in refusing to discharge the grand jury following statement of it, which he avers 

althougii intreatcd by sevenil of the s?.id to be true, and expects. to prove 

jury to do so'* 2dl7, ^^ *' observing to On tlie 27 day of June, 1800, this 

the said grand jury, after the said t^rand respondent, as one of the associate justices 

jury had reguhuly declared throi^gh their of the supreme court of the United States, 

foreman, tiiat ti?cy had found no bill of presided in the circuit court of the U. 

indictment, and hud no prestntmenis to States, tlien held at New castle in and fbt 

make, that he the said Samuel Chase the district of Delaware, and was as* 

understood " that a highly seditious tem- sisted by Gunning Bcdforifl esq. then dis* 

per had manifested itself in th6 state of trict judge of the United States for that 

Delaware, among a certain das'* of pco- district. At the opening of tlie coiut oft 

pie, particularly in New Castle county^ that day, this respondent according to 

and more especially in the town ofWil- his duty and his uniform practice, de- 

mlngton, where lived a most seditious livcred a charge to the grand jury in 

printer, unrestrained by any principle of which he gave in charge to themsevcr':l 

virtue, and reg-irdless of social order, statutes of the United States, and among 



tliat the naine of this printer v/as- 

SdVy, " in then checking 



himself as if sensible of the indccoinim 
which he was committing.** 4thly, in 
adding " that it mijdU be assuming commonly called the " sedition law. 



otl.ers, an act of Congress passed July 
1798, entitled « An act in addition to 
the act for the punishment of certain 
crimes against the United States," and 



I* 



too much, to mention the name of- this 
person ; but it becomes your duty, gen- 
tlemen, to enquire diligently into this 
matter," or words to that- effect." And 
5thiy, in authoritatively enjoying on the 
district attorney of the United States, 



He directed them te enquire concerning 
any breaches of those statutes, and es- 
pecially of that commonly called the se- 
dition law, within tlie distiict of Dela^ 
wai-e. 

On tlie same day before the usual hour 



with intention to procure the prosecu-- of adjournment, the grand jury came 

tion of the pFinter in question, theneces- into court, and infoniied the court that 

sity of procuring a file of the papers" to they had found no indictment or ^re^ 

which alluded, and by strict examina- aentmcnt, and had no business before 

tion of them to find some passage, which tbepx, for which reason they wished t» 

might furnish the ground work of a pro- be discharged. This respondent replied, 

sccution against the printer."' that it 'was earlier than the usual hour of 

These charges amount in substance to discharging a grand jury ; and that bu- 

this ; that the respondent refused to dis- siness might occur during the sitting of 

charge a grand jury on their request, the court. He also asked them if they 

•ivhich is every day's practice, and which had no information of publications withia 

lie was bound to do, if he believed that the district, that came under the sedition 

the due administration of justice required law, and added, that he had bccsi inform^ 

tlieir longer attendance ; that he direct- ed, that there was a paper called the 

ed the attentimi of the grand jury to an " Mirror,** published at Wilmington^ 

offence against a statute of the Unitecl wluchcp&tained libellous charges against 

States, which he had been inCormed was the government and presideut o£ tho 



tJmted States : that he had not seen that made any suc!i ^jservations. Byt if he 

paper, but it waa their duty to enquire inadethem, it could not be improper in 

into the subject : and if they l^d not him to tell the jury that he had received 

turned their attention to it, the attorney such information, if in fact he had received 

for the district would be pleased to ex- it; which was probably the ca»e> though 

amine a file of that papci-, and if he he cannot recollect it witli certr.inty "at 

found any thing that came within the se- this distance of time. Thst this infcrms:- 

-ditionlaw, would lay it before them."—- tion, if ho did receive it, was correct, so 

This is the substance of what the respon- far as it re^ai-ded the printer in questicnr 

dent said to the jury on that occasion & will fully appear from a file of the paper 

he believes nearly hia words on the roor- called the ** Mirror of the Times," feic. 

ning of the next day, they came into published at Wilmington, Delaware, from 

court and declared they had no present- February 5 to, to March li>th, 1800, in- 

inents or indictments to make, on which elusive, which he has lately obtained, and 

they were immediately discharged. The is ready to pioduce to this honorable couit 

nrhole- time therefore, for which they were when necessary, and some extracts fron& 

detained, was twenty four hours, fer less which are contained in the exhibitssevei a2- 

than is generally required of gi-and ju* ly marked No, 7, which lie prays leave 

lies, to make part of this his answer. 

In these proceedings, this respondent Aiid for pita to the said seventh article 

teted according to his sense of what the of impeachment, tlie suid Samuel Chase 

duties of his office required. It certainly saith, that he is not guilty of any high 

was his duty to give in charge to the ciime or misdemeanor, as in and by the 

grand jury, all such statutes of the United said seventh article isrxHedgedagainstjhiTn, 

Spates as provided for the.punishment of and tliis he prays may be ewjuii-ed of hj 

X)ficnccs, and among others, that called this honorable court, in sucli inanner • as 

the sedition act ; into all offences against law and justice siiall seem to them to re- 

which act, while it continued in force, the quire • 

grand jury were bound by their oaths to The eighth article of imp ear hment char- 
enquire. In giving it in charge, together ges. that this respondent* "disregarding 
vnth the other acts of Conjrress for the pu- the duiies arid dif»nity of his o9i\dA « ha- 
nishment of offences, he tbllowed moiL- racier, did, at a circuit couit for the cUs- 
ever the c:iam pie of the other judges of tiict of Maryland, held at Baltimore, ih 
the supreme couil, in holding their res- the month of Muy, 18C.=^, pveveit his of- 
pectlve circuit courts. He also contendsj ficia) rieht and duty to cddress^the graDd 
and did then believe, that it was \m duty, jury tiurn and there ajiscmhkd, onthe mul- 
when informed of an oft'ence, whicli the ters coining; within the pixvince of the said 
grand jury had overlooked, to r'irect their jury, ior tlie purpose of dtlivering to the 
attention towards it, and to i ic.st tor said^^raud jury an intemperate and inflam* 
them, and eventorequirc ifntcc.-.'>aiy, the nuitory political harangue, T.'it]i inttnt to 
«id of the district attorney in malant; tluir «xcitc the fears and resentment of the s&id 
enquiries. In thus discharf^ing what hit grand jury, and of the good people cf mis- 
conceives to be his duty, even if he com- ryiand, avrainstlheii .tatcgcveinnient cxyd 
mitted an error in so considering it, he conbcluitioii,'* and also tii:'.i this vci>pcn*. 
denies that he committed or could commit dent, ^» under pretence of exercising his 
4ny, offence whatever. judicial right to address the grand jury 



With respect to the remarks which he aforesaid, did endeavor to exciie the Gtu.^ 

is charged by this aiticlc with having umof the said grand jury, and of the irood 

made to the grand jury, relative to *^ a peopie of Maryland, agcinst the vrov^^^^i- 

highly seditious temper, wiiichhe hadun- ment of the United States by delkverirk^ 

derstood to have manifested itself in the opinions which wef e, at that time and as 

jstateof Delaware, among a certainclass of dehvered by him, highly infleceai, e:str&-» 

people, particularly in Newcastle county, judicial, and tending to prostitute the hijE^li 

and more especially in the town of Wil- judicial character with which he was ia^ 

mington," and relative to *.*a most sedi- vested,tothelowpurpfifidofan eleGtioner-* 

lious printer, residing in Wilmington, un^* ingpai^tizan.'* 

restrained by any principle of virtue, and In answer to this charge this tespondesil 

regardless of social order ;'* this respon^ admits, that he did as one of the assorr* 

dent does ijpt recollect or believe, that he ate justices of the aupremecom t of the V 
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Ucl States, pre side in a circuit court held at 
liaitimojc Id and foi? the district of Mary- 
laud, in May 180J, and did then deUvc>a 
chari.;e to the grand jury, arul express ui 
the conclusion of ii some opinions as to cer- 
tain public measures, both ofthe govern- 
ment of Maryland and that ottlie United 
States. But he denies that in thus acting, 
he disregarded the dutit sand dignity of his 
judicial character, perverted his oflki;d 
right and duty to adoless the grand jury, 
OP had any intention to excite the fears or 
resentineiitofany person whatever, against 
the government and constitution ofthe U- 
tiitqd States or of Maryland. He denies 
that the sentiments which he thus expres- 
sed, were " intemperate and inflammato- 
ry," either in themselves or in the manner 
of delivering; that he did endeavor to ex- 
cite the odium of any pereon whatever a- 
gainstthe government ofthe United States, 
or did deliver any opinions which were in 
any respect iudecent, or which had any 
tendency to prostitute his judicial cha- 
racter, to any low or improper purpose. 
He denies tiiat he did any thing that was 
unusual) improper, or unbecoming in a 
jud^e, or expressed any opinions, but 
»uch as a friend to hia^country, and a firm 
supporter of the govemmei^t both ofthe 
state of Maryland and of the United StateSi 
'might entertain. For the truth of what he 
here says, he appeals confidently to the 
charge itself ; which was read from a 
written paper now in his possession ready 
tt> be produced. — A true copy of all such 
parts of this paper as relate to the subject 
matter of this article of im[ftacliment, is 
contained in the exhibit marked No. 8, 
which he prays leave to make part ofjtliis 
his answer. That part of it which relates 
to the article uqw under consideration, is 
in these words : — "You know, gentlemen, 
that^our state and national institutions were 
framed to secure to every member of the 
society egiuillibcity and egual lights; but 
the late alteration ofthe federal judiciary, 
by the abolition ofthe office of the sixteen 
circuit judges, and the rccmt change in 
our state constitution by tha establishing 
wnversal suffrage, and the fiirtlier alterar 
tion that is contemplated in, our state ju- 
diciary, (if adopted) will in my judgment 
take away all security f or f^ofierty and ^^- 
9onal liberty. The independence of the na* 
tional judiciary is already ' shaken tp it^ 
foundation ; and tbQ virtue of the people 
alone can restore it. The independence of 
fhe judges 9f this st^tje wijl tg euUrdjj 



dv^stroye^, if the bill for ti^e aboUisbing thr 
two supreme courts, should be r^ui£ed b]r 
the next genei^' assembly. The chaUM 
of tlie state constitution, by allowing uni- 
versal suHVage, will, in my opiiiioa cei> 
tainly and rapidly destroy all protectioQ 
to property, and all security to personal 
liberty ; and our republican constitutiQii 
will sink into a monocracy ^ the worst of all 
possible governments. 

<^ I can only lament that the mginpUlttr 
of our state constitutioa ha^ been thrown 
doMOi, by the establishment of uttxuer^al 
^uffragi* By this :.hock (dan^y the whoUi 
building totters to its bate, and will cruni- 
ble into ruins before many years elaps^ 
unless it be restored to its original state.p*i^ 
If the independency of your state judges, . 
which your bill of rights wisely declare^ 
^ to be essential to the impartial adminia- 
tration of justice) and the great security to 
the rights and liberties ofthe people^" shall 
be taken away, by the ratoftcalipn of the 
bill passed for that purpose, it will partio- 
pate the destruction of your \Khole stat^ 
constitution, and there will he npthinff 
left^n it, worthy the care or support at 
freemen." 

Admitting these opinions to have bees 
incorrect and untbunded, this respondent 
denies that tliere was any law which foiv- 
bid him to express them, in a charge tQ a 
grand jury ; and he contends that there 
can be no o0jsnce, without tlie.breaclvQf ^ 
some law. The very essence of despotism 
consists, 19 punishing acts wliich, at the 
time when they were done, were forbid-' 
den by no law. Admitti^^g the exprc^ssion 
of political opinions by a judge, in hia 
charge to a jury, to be impr<^r and dan- 
gerous ; there are many icpkproper anil 
very dangerous acts, which not being £e»> 
bidden by law cannot be punished »««« 
Hence the necessity of new penal laws ; 
which are from time to time enacted for 
the prevention of acts not before forbidr 
den but found by experienc<i to be of danh 
gerous tendency. It has been the practice 
in this country, ever smce the beginning of 
the revolution, which separated us fix>im 
Great Britain, ibr the judges to expreafi 
frooi the bench) by way of charge to th* 
grand jury, and to enforce to the utn[|pat 
of their ability, such political opini6ns aa 
they thought correct and useful* Tlxeca 
have been instances in which> the legisW 
tivfi bodies of tlua country, Jt^ye. T^QTOt 
mended tliis practice of tbch judge? ;. tUMi 
it vaa a^Qf^d bj, ^. j»«^B^. itf ^ 
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pfeme court oF the United States, as so»n 
as the present judicial system w:is estab- 
lished. If the legislature of the Unitjed 
'States considered this practice as mischi- 
evous, dangerous or liable to abir>t, they 
might have forbidden it by law ; to tlie 
penalties of which, such judges as mi:;ht 
afterwards transgress it, would be justly 
subjected. By not forbidding it, the k.:;i- 
slature has given to it an imnlijd sanc- 
• 'fion; and for that legislature to punish it 
now by way of iii.oeachment, would be? to 
convert ihto a crime, by an ejc post facto 
proceeding, an act which when it was done 
tt at all times before, they had themselves 
'Virtually declared to be innocent. Such 
conduct Would be utterly subversive of the 
fundamental principles on which free go- 
vernment rests ; luid would form a prece- 
dent for the most sanguinary and arbilra- 
*ry persecutions, under the forms of law. 
* Nor can the Incorrectness of the politi- 
cal opinions thus expressed, have any in- 
ilueace in deciding on the guilt or inno- 
cence of a judge's conduct in expressing 
them. For if he should be considered at 
guilty or innocent, according to the sup- 
posed correctness or incorrectness ofllie 
opinion, thus expressed by him, it would 
■follow, that error in political opinion how- 
ever honestly entertained, might be a 
crime ; and that a party in power might, 
under this pretext, destroy any judge, who 
tnight happen in a charge to a grand jury, 
to say something capable of being con- 
Btrued by them, into a political opinion 
•adverse to their own system. 
' There might be some pretence for say- 
ing, that Tor a judge to utter seditious sen- 
timents, with intent to excite sedition, 
^'ould be an impeachable offence : altho* 
such a doctrine would be liable to the 
-most dangerons abuses ; and is hostile to 
the fundamental principles of our consti- 
tution, and to the best established maxims 
of our criminal jurisprudence. But admit- 
tmg this doctrine to be correct, it cannot 
be denied thatthe seditious intention must 
he proved clearly, either by the most ne- 
cessary implication from the words them- 
selves, or by some overt acts of a seditious 
nature connected with them. In the pre- 
sent case no such acts are alled8;cd, but 
the pK)of of a seditious intent must rest on 
the words themselves. By this rule this 
respondent is willing to be judged. Let the 
-opinions which he delivered be examined 
kndif the members of this honorable court 
mn lay ibeur hands ^n their heartS) in the 



presence of God, and 3ay» that these opi- 
nions are not only erroneous but sjditioi:^ 
also ; and cftrry with them iuternj.l evi- 
dence of an intention in tlJs respond jnt to 
excite sedition, either against the statti oc 
general government, ha id content to be 
found j^uilty. 

In lu.tking this examination, lei it be 
borne in mind, that to oppose a depending 
measure by endeai^ring to convince the 
public that it is improper, and oujjht not 
to be adopted ; or to promote the repeal 
of a law already past, by endcav'::lng to 
convince the public, that it ought to be re- 
pealed and that such menoughttobe elec- 
ted to the h. gislature as will repeal it, to 
attempt in fine, the correction of public 
measures, by arguments tending to shew 
their improper nature or destructive ten- 
dency; never has been or can be consider- 
ed as sedition in any country, whei^e the 
principles of law and liberty arq respec- 
ted ; but it is the pi'oper and usual exer- 
cise of that right of opinion and speech, . 
which constitutes the distinguishing fea- 
ture of free government. ,The abuse of 
this privilege, by writing and publishing 
as facts, malicious falshoods^ witii intent 
to defame, is punishable as libellous, in 
the courts having jurisdiction of such 
offences ; where the truth or falshood of 
the facts clledged, and the malice or cor- 
rectness of the intention, form the cri- 
terion of guilt and innocence* But the 
character of libellous, much less of sedi- 
tious, has never been applied to the ex- 
pression of Cit)iaions concerning the ten- 
dency of public measures, or to argu- 
ments urged for the pur|wse of opposing 
them, or of effecting their r-cpeal. To 
apply the doctrine ot sedition or of libeJs 
to such cases, weuld instantly distroy all 
liberty of speech, subvert the mai^i pilars 
of free government, and convert tiie tri- 
bunals of justice into engines of party vexw 
gence. To condemn a public measure, 
tlicrefore, as pernicious in its tendency ; 
to use arguments for proving it to be so ; 
and to endeavor by the^e means to pre- 
vent its adoption, if still depending, or to 
procure its repeal in a regular and consti- 
tutional way, if it be already adopted, can 
never be considered as sedition or ia any 
way illegal. 

* The first opinion expressed to the grand 
jury on the occasion in question, by this 
respondent, was, that "the late akera^n 
of the federal judiciary, by the aboJitiou 
of the office of the sixteen circuit judges %. 



atxl the recent change in our state consti^ aembly." This ophilon, lioweref incor« 

tuition, by establishing universal suffrage ; rcct it may be, seems to have been adopt- . 

and the further alteration that was then ed by the people of Marybnd, to whom 

contemplated in our state judiciary, if this argument against the bill in question 

adopted;" would, in the judgment of was addressed ; for at the next, session of 

this respondent, " take away all security the legislature this bill which went to 

for property and personallibcvty." That change entirely the constitutional tenure 

is, ^Hhese three measures, if the last of of judicial ofBce in the state, and to ren- 

them, which is still depending, should be der the subsistence of the judges depend^ . 

adopted,,will in my opiuion,forma system ent on the legislature, and their continu* 

whose, pernicious tendency must be to ance in office on the executive, was aban- 

take away the security for our property doned by common concent, 

and our personal liberty," which we have All the other opinions expressed by thit 

hitherto derived from the salutary restric- respondent, as above mentioned, bear the 

tjons, laid by the autl^ors of our constitu- same character with those already consi- 

tion on the right of suffrage, an^ from dered. They are arguments addressed to . 

the present constitution of our courts of the people of Maryland, for the purpose 

justice." What is this but an argument to of dissuading them from U^e adoption of a 

persuade the people of Maryland to reject measure then depending ; and of inducing . 

the alterations in their state judiciary them, if possible, to restore to its orisjinal 

which were then proposed ; which this state, that part of tljeir constitution rtsiat- 

rcspondcnt as a citizen of that state, had ing to the right of suffrage, by a repeal 

a right to oppose ; and the adoption of of tjie law, which hacl been made for iti' 

which depended on a legislatvurc then to alteration, 

be choBen? If this be sedition, then will Such were the objects of this respon-^ . 
it be impossible to express an opinion op- dent in delivering those opinions, and he 
po&ite to tlie views of the ruling party of contends that they were fair, proper and 
the moment, or to oppose any of their legal objects, and that he had a right to 
measures by ai'gument* without becoming pursue them in this way : a right sancti- . 
subject to such punishment as they may oricd by the universal practice of thisi 
' think proper to inflict. country, and by the acquiescence of its 
The next opinion is, that " the inde- various legislative authoritirs. Such he 
pendence of the national judiciary was al- contends is the true and obvious meaning 
ready shaken to its foundation, and that of the opinions which he delivered,, and 
the virtue of the people alone could re- which he believes to be correct, ft is not 
-store it." In other words, '* The act of now necessary to enquire into their c©r- 
congress for repealing the late circuit rectness ; but, if incorrect, he denies that 
court lav.', and vacating thereby the ofTir they contain any thing seditious, or any 
f'es of the judj^cs, has shaken to its foun- evidence of those improper intentions 
dation the independence of the national which are .imputed to him by this article 
judiciary, and nothing but a change in the of impeachment. He denies that in dc- 
ivprcsenlationot congress, which th* re- livering them to the grand jury, he cora- 
turii of the people to correct sentiments mitted any ofTence, infringed any law, or 
can effect, will be sufficient to produce a did any thing unusual, or heretofore con- 
repeal of this act, and thereby restore to its sidered in this country as improper or un- 
-former vigor, the part of the federal con- becoming in a judge. If this article of 
-stitution, wJiich has been thus imp:xired." impeachment can be su3t:vined on these 
This is the obvious meaning of the ex- grounds, the liberty of speech on national 
prcssion: audit amounts to nothing more concerns, and th 3 tenure of the judicial 
-tlian an argument in favor of that change ofTice under the eoverniTicut of the United 
•^vhich this respondent then thought and States, must hereafter depend pn the ar- 
still thinks to be very desirable ; an argu- bitraty will of the House of Representa- 
^nent, . the force of which as a patriot he tives and the Senate, to be declared on im- 
xnij5;bt feel, and which as a free man he peachnient, after the agts are done, which 
liatl a right to advance. it may at any tinie be thought necessary 
.The next opinion is, that "the inde- . to!treatashij>h crimes and misdemeanors. 
j>eTidence of the judges of the state of Ma- And the said Samuel Cliase, for pica to 
T-jrland, would be entirely destroyed if the the said eighth article of impeachment^ 
%>ill'forabo]i8hing.thetW(> supreme courts saith that he is not guilty of any high 
:«houkl be ratified by the mxt |;^erarav t rijue and p[y^j^,dgffJ^3PP.i'j ^' ift ^^ L>y th^ 
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said eighth article h ane<!pfed tj^ainst hi]p 
and this he prays may be inquired of by 
this honorable court, in such manner as 
law ic justice shall seem to them to require. 

This respondent has now laid before 
thh Honond)le Court, as well as the lime 
aHowed him would permit, all die circum- 
stances of this case. With an humble 
trust in Providence and a consciousness 
that he hath discharged all his ofTicial du- 
ties with justice and impartiality, to the 
best of his knowledge and abilities : and 
that intentionally he hath committed no 
crhne or misdemeanor, or any violation of 
the constttntion or laws of this country- 
Confiding in the impartiality, independ- 
ence and mtegrily of his judges, and that 
they win patiently hear and conscicntiousV 
determine this case, without being influ- 
enced by the spirit of party, by popular 
prejudice or political motives, he cheer- 
fufly submits himself to tlieir decision. 

If it shall appear to this honorable court 
from the evidence produced, that he hath 
acted in his^itti/cia/ character with wilful 
injustice or partiality, he doth not wish any 
, favor, but expects that the whole extent 
of the punishment permitted in the con- 
stitution win be inflicted upon. him. 

If any part of his offidatconduct shall ap- 
pear to this honorable court, strictt juries^ 
to have been illegal or to have proceeded 
from ignJbrance or error in judgment ; or if 
any part of his conduct sifiall appear, al- 
though illegal, to have been irregular or 
improper, but not to hafc flowed fmm a 
dcprrtv of heart, or any unworthy mo- 
tives, lie feels confident that this couit 
will make allowance for the impeifections 
and frailties incident to man. He is sa- 
tisfied that every member of this tribunal 
wilt observe the principlcB of humanity and 
justice, will presume him innocent until 
his guilt shall be established by leisral and 
credible witnesses ; and will he governed 
in his decision, by the moral and christian 
rule, of rendering that justice to this res- 
ponden which he would wsh to i^ceive. 

This responden: npwjstands not merely 
before an earthly tribunal, but also before 
that awfiil Being, whose presence fills all 
space, and whose allseeing eye more espe- 
cially surveys the temples of justice and 
religion. In a little time, his accusers, his 
judges, and himself must appear at the Car 
of Omnipotence, where the secrets of all 
hearts shall be disclosed,and every human 
being shall answer for his deeds done in 
the body, and shall be compelled to give 
ovidcnteagabst himself in thcpretence «f " 



assembled universe. To his omniscient 
judf^e, at that awful hour, he now apptu!5 
for the rectitude and purity of his condurr 
as to all the matters of which he is this 
day «nccused. 

He hath now only to adjure each meir.-* 
ber of this honorable court, by the living 
GOO, and in hts hply name, to render 
impartial justice to him* according to the 
constitution and laws of the United States. 

He makes this solomn demand of each 
member, by all his hopes of happiness in 
the world to come, which he will TiM-re vo- 
luntarily renounced by the oath he hal 
taken ; if he shkll wilfully do tliis resnon* 
dent injustice, or disregard the constiiu- 
llon or laws of the United States, which 
he has solenmly sworn to make the n-fe 
and standard ofhisjildg^ent 8c decision. 

SAMU£L GRASS* 
A f-oe copr, 
A'teit, 
SarlTJel A, Otih See. , 

REPUCATIOm, 

By the House of Repreacntatives of thff Uni»f d 
States, to the precediny atwver snd Pleas of 
Samuel Cbase, one of the Associate jQSticetf 
of the Supreme Court of the United States, 
to the Articles of Impeachment exhibited a. 
gainst him by the daid Howae of Reppes?n- 
tativcB — and prcseiited in open Court In- the 
manag-cra un Thursdr^y, Febrtiarr 7th, 1905. 
THE House of Reprosimtattvcs of the United 
States have considered the Ans>vcr of Sanind 
Chase, one of the Associate Justices of the Su- 
preme court of the United States, to the Artf- 
clefi of Impeachment ag'ainfl him^hy them ex- 
hibited, in the name of themselves awi o(u\\ the 
people of the United States, and observe, 

** That the said Samuel Chase hath csdrn- 
vourcd to cover the lag'h crimes and n-i«:'le- 
mcanors laid to his charjire, by evasive xKslnua- 
tions ajid misrepresentation of facts ; that the 
said answer does give a ^loss and colorlrtp t;t- 
terly false and unlnic, to the vnri'Tiia criiiui^al 
matty^ contained In tlie sai<l articles ; that the 
said Samuel Chase did, in fact, commit th^ t»m- 
mcrous acts of oppression, persecution, and in- 
justice of which he stands accused; and tlie 
Iloiise of Representatives, in fuK eo?if.deiicc oT 
the tmthaftd justice of their accusatiun, and of 
tlie necessity of brioging" tlie said Samuel 
Chkse to a speedy and excmphtry punishment, 
and not doubting' that the Senate will use aS 
becoming" diligence to do Justice to the pm- 
cecdinj^ of the House of Kepresentatires and 
to vindicate the honor of the nation^ do aver 
their charge aj^inst tlie said Samuel Chase t* 
be true, and Uiat the said Samuel Chase ia 
guilty in such manner as he stands impeached : 
and that the House of Representatiyca will be 
ready to prove tlieir charges against him, &t 
such convemeBt time and pbce as ahaQ he ap- 
pointed for that purpose. 
Signed by order, and in behalf of the houae. 
KAT9. MACON, Speaker. 
Attest, 

|0&K BECKLfi Y, OrJ^ 
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UttlteJ State'9\ 

bftria y PmmJ^hvaatiilf. 

I David Caldwell, clerk of the .cir« 
coit court of the United States, in and for 
the diftri^ of Peonfjrlvania, in the third 
circoic; do hereby certify^ that hairing 
caitcfiilly examined tnb minutes of the faid 
coQcty and other docuiiicoti in niy office] 
-Ido^d'— 

. ift^ TKdt the faid cdnrt, colHpoftd of 

^judges Samael Chafe and Richard Petert, 

iat at Philadelphia frona the eleventh day 

of ApiiU ta the fecond day of May, A. 

D; 1800. 

ftd. That there were one hundred and 

feven civil caufet depending, and for trial, 

■aoanpreheoding jury caofes, chancery cafes 

and appeals; that there were twelve jury 

caufcs tried, three arguroentt in chancery 

aafes, and boe en aii a^ipeal heard, that the 

. iraMi jury waa impanneiled 00 the twelfth 

-6f April, confiding of the following per. 

Tons, to wit : 

i« Jofeph C6#perthwaitj foreoian^ 

2. Ifrael Whelen, 

3. WiUiara Turnboll, 
4* Andrew Tybosr^ 
|; Ytitt Brown^ 



6. '$cA\ti Lafdner] 

7* I)antel Smithy 

8; James Craig, ; *> 

9. Philip Wager, 
lb. Robert Sraith, 
II. Jahiea Crawford] 
\t. Jofeph Ball, j 

13. Janes Read ^ 

14. William Montg^meiy)) 
2j. Jonathan Jooct^ 

16. Peter Wikofi; 

17. William Warner. 

18. Benjamin Baitholoinew^ 

19. David Denny, 

20. William Hall, aiid 

ti, Cafptr Morris ; . ^ 

And they were difcfiirged bs tKtrK^ 
jcood of May. 

^^. That there wer^ hiiio indiClitiettti 
foiind for treafun at that term— one indift«' 
menc againft three perfona for other capital 
crimes, and twelve indictments agaiiift 
forty five perfons for misdemeanors^ cdi* 
(bifacy, obftrudions of proem's, refciie^ 
and unlawful combinations. 

4th. That the witm^iTes ^t^t bdt 6obn^ 
Over or fubpobnaed agaihft Fries in par^i« 
cttlar, but againft the perfona to be pro* 
fecoted generally^ that there were eighty 
three wicnefles in the whole : That in liA 
cafe of Frier there wete nine quaNfied to 
give evidence before the grand jury, a^A 
mo'etech to give evidence before the peiic 
3«ryj that th6 il;dicta;tC3t oa vrbi^ti tti§ • 
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faid John Fries had been tf^ed ani found lyith force »nd «rrr% wicknlly ^i»i! 

guiliy at April tfrm, 179c), wis cjuartied fofoufly, and with the wicked and rn:i.| 

by the order of VViiliam Rawie, the at- lorous intention to oppofc and prevent, W 

torney of the United States, for the dif, means of intimidation and vio crce tk| 

trift ot Pcnnfylvania; and that another execution of the (aid Jaws of the ij>l| 

indidment was found againft the faid John United States, within ihr fame, did »fm 

Fries, in the following words, to wit : and difpofe themf«lves in a warlike aei 

hoftile . mann/!r againd the faid Unirei 

/« the circuit court of the United States of States, and then and there, with ford 

America J in and for the Pennjyl'vania and arms, in purfuance of fucb their trat. 

diftrid of the middle circuit, torous intention, he the faid John Fries 

with the faid perfons foas aforcfaid, trti. 

The grand inqaeft of the United States toroufly aiTembled, armed and arrayed in 

of America, in and f ^r the Pennfylvania manner aforciaid, wickedly and traitor, 

diftri^, upon their rcfpectivc oaths and oufly did levy waragainft ibc faid Uoi^ci 

affirmations, do prcfent, th^ic John Fries, States, 
late of the coun:y of Bucks, in the ftate 

and diftrid of Pcnnfylvania, yeoman, And further to fulfil an^l bring to eCcft 

owing allegiance to the United States of the fjid traitorous intention of him the 

Aiiiericii, wi^ kedly deviling', and intend- faid John Fries, and in purTuancc and ii 

iog the peace and tranqutiity of the f.)id execution of the faid wicked and rr?itor. 

United States to d;fturb, and to prevent ous combination to oppofe, refift and pre. 

the execution of the laws thereof within vent, the faid l^iws of the fsid United 

the fame, to wit, a law of the bid Uni. States from being carried into exeoorioOf 

ted States, intituled '^ An a^ to provide in the (late and diftrii^t aforefaid, he the 

for the valuation of lands and dwelling faid John Fries afterwards towicyonthe 

houfes, and the enumeration of flavcs, faid feventh day of March, in the faid 

within the United States,'' and alfoa law year of our Lord one thoufand feven bun. 

of the faid United States, intituled <^ An dred and ninety.nine, in the ft ate, diC 

adl to lay and collc<t^ a dire^l tax within tri^, and county aforefaid, and withit 

the United States;" on the feventh day the jurifdiction of this coorc,o^with the 

of March, in the year of our Lord one faid perfons, whofe names to the grand 

thoufand feven hundred and ninr'.ty.Qine, inqucit aforefaid are ui*knowii, did wick- 

in the county of Northampton, in tae edly and traitoroufly afl'emhle againft the 

itate anddiltrt^ aforefaid, and within the faid United States, with the av<^ed in. 

jurifdidion of this court, wickedly and 4ention by for e of arms and intimidation, 

, trai^oroufly did intend to levy war againll ,to preveni the execution of the faid i^rwa 

the faid United States, within the fame, of the faid United States, within the 

and to fulfil and bring to effed the faid fame ; and in purfuance and execorion of 

traiterous intention of him the faid John fuch their wicked and traitorous combL 

Fries, he the faid John Fries afterwards, nation and intention, he the faid Joha 

that is to fay, on the faid feventh day of Fries, then and there, with force and 

March, in the faid year of our Lord one arms, with the faid perfons to a great 

thoufand feven hundted and ninety.nine, number, to wic« the number of one han. 

in the faid itate, diftrici and county afore, dred perfons and upwards, armed and ar. 

faid, and within the jurifdiO^tion of this rayed in a warlike manner, that is tofa^t 

-court, with a great multitude of perfons, with guns, fwords, and other warlike 

whofe names are to the faid grand inqueik weapons, as well oFenftve as defenfive, 

unknown, to a great number, to wir, to being then and there un awfully and trai- 

the number of one hundred perfons, and turoufly aflembled, did wickeclyand trai- 

. upM'ards, armed and arrayed in a warlike toroufly refill and oppofe the marlhal of 

. Winner, that is to fay, wiih guns, fwords, the faid United States, in and for the faid 

and other warlike weapons, as well offciu PennfyUania diflrift, in the execution of 

five and dcfenfive, being then and there the duty of 1| is office of mar(hal aforefaid, 

unlawiuilv and traitorouily aflembled, did and then and there with force and arm?, 

traiteroufly aflemble and .ombinc againft with the faid great inuUitude of pcrfora, 

liiC Uia C iiudotrfics, aod (iien and there i^ as aforefaid uniawluJly and traitorouily 
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•nd prevent, the faid marihat of the faid 
Jniied'Scare , irom execucing theiawfni 
irocels to hnn directed iind delivered a-i 
pinil fundry per/ons, inhabirants of the 
:punty aforefaid and diilridt aforef^^id, and 
'harged upon oath bcrore the judge ot the 
Itdric^ courr of the faid United States, 
or the frtid district, wita having entered 
Oto a confpiracy lo prevent the cxecu. 
Ion of the f:\id law ot the Uni ed »>tates, 
nrttuied ^' An act tr> lay rndco cl'I a di- 
«ct.tajfwichiii ihc United Stares," which 
NTOcefs duly iilued by the fiid judge of 
h«» fai4 diilrid court ot the dilirtCt afore- 
ijiid, the f^id marthal of the faid Uuitcd 
natesy then and there had in his poiI>r. 
fiooy and was then and there procerding 
to execute as by law he was bound to do ; 
lod fo the iaid grand inquelf, upon their 
refpe^live oaths andafHrmarions aforefaid, 
iofay, that the faid j^hn Fries in ipanner 
if refaidas much as in him lay, wicked- 
\y and traitorouily did prevent, by means 
trf ^rce and inCLcnid:«tiQn, the execution 
of the faid laws of the faid United States^ 
Ml the faid llate 4nd diurict of {'ennfyl- 
vaqkt 

And. further to fulfil and bring to effeft 
|he faid traitorous intention ot him the 
faid J din Fries, and in purfuance and in 
fxecuiion of the faid wicked a :d traito- 
rous combination to oppofe, refill and pre* 
vent the execution of the faid laws of the 
(aid United Stales, in me ftatc.mu diftrjct 
aforefaid, he tiie f^id John Fries after, 
wards, to wit, on tae faid fevcnti day of 
KJarch, in the f''d ye-'r of our Lnr i one 
thonfand feven hundred and ninety-nine, 
in the ftate, dlftrid and county atorefaid, 
^nd within the jurifdiction oi this courr, 
with the faid perfons whofe names to the 
grand inqaelt aforefaid ?re unicnow , did 
wickedly -arKl (raitorouHy aOcmble againft 
the faid United States with the avow«;d 
inleniion, by naeao^ of force and intimi- 
dation, to prevent the exejuiion of the 
faid laws of the faid United Scares, in the 
ftate and diftn^ aforefaid, and in purfu. 
^ncc and in execution of fuch their wicked 
and traitorous combination and fntention, 
then and there in the ftate, diftrid and 
COiinCy aforefaid) and within the juiifdic- 
^{) of tbi» V^urt^ with foi[cc and arms^ 



manner, that is to fay, with guns, fwords, 
and other warlike wt^apons, as weilofFen- 
five 38 defenfive, beint; then and there uo- 
lawftiliy, and triitoronlly ailemSlcd, h<; 
the faid John Fries did traitoroufly, vytth 
force and arm^, and a^ainit the will of the 
faid marfhal o^' thf- f^id United Stares, in 
;»nd for the dirtnff iforefaid, lihrrue and 
fake out of his cult :dy fundry perfons hy 
him hefor«» th^c time arretted, and in his 
Jnwful cuftody then and there being, by 
virtue of lawful proc^i's ^j^yiift them iflTied 
by the fjiid j"<^ge ot the diftrict court of 
the faid United Scares, for the faid Penh, 
fvlyania diitrict, on a charge unon oath 
of a confpiracv to prevent fie excudort 
ot rhe faid htv of the faid United Siarrt, 
intituled, " An a~t to lay and coilee't a di- 
p-cl ta\ within the United States ;*' dnd 
lo the strand iriqueft afnrefaid, upon thfr 
r^fpeclive oaths and atfirunations arcrefaid, 
do fay, that the faid John FVies, as n)uch 
p^ in him lay, did then and there in pur- 
fuance and in execution ofthe faid wicked 
and traitorous combination and intentiooj 
wickedly and triitorouHy, by Yneans of 
f<>t*'e and intitnidatiori, prevent he execu- 
tion of the fpid law of the faid United 
States, intituled, *• An aft to pr vide for 
the valuation ot lands and dwelling houl 
ffs, i»nd thR euj-ncritjon of llivcs, v/iihin 
the United Strifes,,' and rhe faid law ot the 
fnid Uniied SiHies, intituled, *« An act to 
lay and cohe:! ndired tax withiT) the U- 
rited S«au\s" in the ftifc and" diftrift a. 
forefaid, con rary to the duty of his f.iid 
allegiance, againft the conititution, pwM.e 
and digni y cf the faid United States, md 
alfo againll the f .>rrn ot the ad ot the Con- 
grefs of the" faid Unircd States, in fqch 
cafe made and provided. 

V^ILLIAM RAVVLE, 

Attorney ofthe United Stata far tb^ 
Jrennjjl'iiavit^ Dijlr\it% 

jth. That the indiftment agjiinft Frl« 
was found on tn hxtetnth of April, ami 
he w^s arraigned on t^c f^nic <i»y, ani 
pleaded not v\\\\y. »"« ^ »^i« rwi'^^\ »Ne 
court appoinu'd William L«wi»»pd Au-x. 
ander |amcs Dallas to be his counfcl, tha| 
his tiial commenced qu ih< CV«iH>-Wuub 
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mA ^ontUtci to iht tveiity»fixtli of that 
^ponch, that the nanea of the perfooa con. 
Apfing t(ie petit jurjr m, 



7*. 
9- 



Samuel Whceleo, foreman* 
Jfobn Tag^artj 
ricnry Pcppefjj 
John Bali tor, 
Ifaac de Hareii^ 
Charlcf Oefhicfj^ 
John Edgr, 
Henrj Dubois^ 
Cornelios Comeg]^ 
fipbrajm Ctark, 
Tbomaa Bailey, an4 
Lanrencc Caufoao. 



VJtMfeu iffy han^ and the pal of tie /aid 
iotirt, at Philadei/hia, tbit tnjoentjlfirfi^ 
day 9/ January^ A, /). 1805, and 4H 
tke tvivetfty^mntb year of tbf Lidtfend^iice 

^ ikf/^id Vnited States. 

D. CAI-DWELL, 

fitrk oftbe Qircttiti Cwrt* 

I>0. 11, 

Thf; prironer^ John Fries, ftatids indiJl. 
iid for ieiytng i»ar ^ainlt th^ Unice^ 

This 4:0x^///i/rtf//tf/ definition KAireafou it 
/^ queftion of /aiv. Every propoficton in 
f ny ftatute (whether more or leff dtftfaft 
< — whether eafy or dificuit to compreJ 
liend) ii always a queftion of latx)*^ 
*What is the troe meaning and true ih^- 
por( of the ftatiite, apd whether the cafi^ 
naied com s within the da tote, is a qQcf.' 
fion of lavj ani hot oi faff. The qucf- 
tion in an indidiment fi^r te*vytng ivar a. 
gainft (or adhering to the enemies of} tlie 
United i^tates, is ** wheth^ the fads fta. 
|cd do nqt amount to Irvying ov/ir.'' 

It n^ the duty of the cooct in thtSj» and 
|n all crtminal cafes, to ftate to the jury, 
fheir opinion of the la<ua ariiing on the 
faAs ; but the jury are to decide 00 the 
prefcfir, and in wXi criminal cafrs^ hotb tkr 
%fm amd tbefaQi 00 their confid^ratioo of 
ihe ntibaU, cafe. 



pafty and joft noir on his x{M^ nnf t1 
attended to the miert oB't ftatcd in the 

dldtment* 

< 

It is the opinion of the court that 
Infurredlionorrifing of any body ofpe; 
within the United States^ to strain or 
it^f hy force 6t nf'tolence any objeA csf 
great public nature, or of public mtA gt- 
i.eral (or national) concern^ is a ie^j^t^^ 
war againft the United States^ within fb^ 
contemplation and conftrudioo of the rss. 
fiiiation of the United States* 

On this general fcfition^ the coort aq 
of opinion, that any fmcb infiirre^Hoo « 
rifing to rcfift or to prevent hjjor^e or «i 
^Icuce^ the execution of any ftatate of the 
United States, for levying or collcAv::g 
taxes, duties, impo^s or excifes ; or 3«r 
any otber purpojf (under any pretence, a 
that tlie ftatute was unequal, burfbenfooci 
opprefllive, or uoconditutional) Js a /rry- 
ing nvar agafnit the Un^ed ^tacea^ ^>thi^ 
the eonftitutioM*. 

The reafon for this opinion ^ r!iat at 
Snforredlion to refift or prevent by /air^ t^ 
execution of any ftatute, has a direB tea* 
dency to dilTol ve all the iKMids of focierr^ 
to d^ftrcty all order, and all laws, and alfa 
all fccurity for the lives, libe^lcf:, ao^ 
property of rh? citizens of the Unttel 
States* ' ' ' 

The court are of opinion that fnilttny 
weapons (as guns and fwords, mentiooet; 
in the indiAment) are not necefl^ry ta 
make fuch infhrre3tom or rifing afnooot m 
levying war, becaofe numbers may fappKr 
the want of fntlitary tvea^s ; and odm 
inftruments may e^dl the intended miH 
chief. The legal gnilt of leryiiig war OMf 
be incurred withoot the nfe of militaiy 
weapons or military array. 

The court are of opinion that the afleau 
bling bodies of men, armed ^nd arrayed b 
a warlike manner, for porpofes oiily of t 
pr'ttvate r.atMre is not trtafon^ although tie 
judges and peace officers fhould be infalt* 
ed or reiifted'; or even great avtrergecxm' 
mitted to the perfona tod property of oit 
citizens* 



The coart beard the indiAment read on The true criferion to de terrotne wlieiilt 
^a friaignment of the prifoner, fomc dayi f^y f^^J(fj[V^^ \ If^V^^ ^ ^ ^^ ^^ 
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Sa riot) ts tfie ^ mftm9 tTie peopk did B^r the fame Mdon it h flictfiec d^NofiH 

inMp, When ihc inrenaon if tinkftr^ red^ f' That no perfon (Kail be csfi'vn^ed 

^al or general^ af to efFeft fome object of a of treafon, anlefs on the tei(tinony of ; we, 

genemt public nature, it wiil he treafon* witneffes to \ht.fttmt overt aS^ or on con* 

anH cannot be coniidered, conitnied^ or feffioninopencourt ;^andthftc <'theCon* 

fcduced to a rrV. The commifiion of any* j^refa (haU have pjower to ^^f^^'re .}[ke, pm^ • 

pomber o\' ftionies^ rioft or other mifde- nilhmcnt of treafon." 
incanorffy cannot ali^r tifeir nature, fo at CQ 

m >ke them amount to trtafon^ and on the Tqo much praife cannot be giren Ko thii 

other hand, if the mtestfioM and aSs com* conftitutiottal definition of tre Jfon, and thu 

kined amount to tveafon^ they cannot be requiring fuch full proof for eon virion ^ 

funk down to a felony or riot. The inten- and declaring that no attainder of treafoA 

tion with which any a^s (as felonim, the (hall work corraptionofblood or forfei ure^ 

cIrflrtTOiooofhotifesy or the like) are done, except during the life 'of the perfoa a^ 

will (bew to what ciafg of crimea the cafe tainted. 
' belongs. 

Thif eoyrftittffionaj dcfinitlort of ^reafoii 

The court are of opinion that if a body it a queltion of law. Every propofiri<m 

"^ people confpire and medtta e an infur. in any ilatute (whether more or left dif- 

rcdlion, to refijl or oppofe the execution of tin^-7-whethei eafy or difficult to compre- 

-fny JIatute of the Vrfited States by fpfce, -hend) it always a quedion of law. Wha^ 

-that they ^rt only guilty ot a high mi/de^ it the true meaning or <rve import of any* 

pieanor • but if they proceed focarryy«fi& (^atute, and whether the cafe Itatcd cornea 

intention tnto execution hy forrce^ihdit they within it, it a quefiion of I/f^j; and not df 

are g»itty of the treafon of levying noa*, faft. The qucftipn in an indti^m^t for 

and the quanivro of the force employed^ ^''^i^g v"* againjk (or adhering to thg 

f)firher le^eoa nor incre^fes the crime — eneiniet of) the United States, is <' whe* 

whether by one hundred or one thoafand t^er the fa^s fi^t^^ do Of do fK>t «mounf 

verfona it wholly immaterial. to U*ijing ivary*' within the contempla. 

^ tion and conflru^ioo of the confticuttoti f 

The coQft are of C([Hniofi^ that a combi. 

fiat ion or confpiracy to Levy war againi^ It it the duty of the court in this cafe^^ 

-the United' States it not treafon, unlcft ^nd in all criminal cafes, to (late fo ttie 

rnrobined with an attempt to carry fudi jury, their opinion of the la^ arififng 0^ 

cembtnation or confpiracy into execution ; ihe fa^s ; but the jury are to deciu'e on 

■fome affual for^'Or violence muft be ofed the prefcnt and In ail crimirrftl csfc:, b-jk, 

in purfuance of fuch defign 4o lenfy oi/^r, the la*w and the faff s^ on their confiierali- 

bac that it it altbgether immaterial whe. 'On of the whole cafe. 
rher the force Hied ia firfKcient to efeid^u. 

are the obje€^ ; Muy force, conneffed mitb It it the opinion of the court tha> an^ 

the intention, njoiU-eouftitutftbt crime of le^ infurre6tton or riiing of tkx^y body of 

*tyftfg *warm people, within the IJnited States to at* 

* • • tain or effect, by force or violence any ob. 

No, III. je^tof a gteat public nature or c^ public. 

find general for national) tjnrervy is a le- 

Qentlemen of the Jury ! v^^ng of war againft the United Stat^Sj. 

John Tries, the fftifoner at the bar, within the contemplation and conftruAion 

ibnds indidUd for the crime ^treitfon^ foli t>f the eonfiitution^ 
levying war agaiirft the United States, 

contrary to the conditution* Op thia general -poHtton the court ar^ 

of opinion, that any fuch infurrc-^rion^ or 

Bflhecooftitntton of the United States, riimg to reilft, or to prevent by /©nr^ 5»r 

•ft. 3» fcc. 3, it itdecltfed, " That trea- w&lence, the. execution of any ftarote oif 

f0n ^gMinft the United State* (hall confiil the United Statet, f6r levying orcolleA- 



t *6 ; 



of a general nature or hattonal concern, 
under any jircicncc, as that the (latute 
was unjott, burihcni'ome, oppreffiveor un- 
conftitutipnal, is a levying war agaicift 
the United States, within the contempla- 
tion and conftrudion of the confiUut'tou* 

The rcafon for this opinion is, that an 
infurreftioh to Vcfift or prevent by/m-^ the 
execution of miy ftatute of the Uniced 
btaces, has a dlred tendency 10 diffoUe ali 
the bonds of focicty ; to dcltroy ail order 
and all laws ; and alfo all fecurtcy for the 
Jives, liberties and property of liic cicizens 
of the United States. 

The court are of Opinion that mili-ary 
weapons (as gun; and f^vords mencidncd 
in the indi^lment) are not neccuary to 
make fuch tn/nrredion or r'tjing amount to 
Uvy'tng twar ; becaufe numbers HkAy fup- 
pty the want of military weapons \ and o- 
thcr inftruments may cffc»Sl the intended 
mifchie/. The legal guilt of levying *wmr 
may be incurred wi hour tne ufe oi uiiii- 
lary wcaponsj or military an ay. 

* The court are of opiiuon that the aflem- 
. bling bodiea of men, ^rmed and arrayed in 
a warlike manner for purpofes only oi a 
frivate nature, is not treafon ; although 
the judges or other, peace nfHcers (hould 
ke infulted or refilled, oi even great out. 
rages comoutted to (he ptrfons or propertjr 
of our citizens. 

The trae criterion to determine whether 
affs commit ud are treafon^ or a lefs offence, 
as a rit>k) is the qno animo or the intention 
with which the people did affcmble.— 
When the ifitention is uniue fal ov general ^ 
' as to t ffeCl fotntf ooj^d of a general public 
mature^ it will be treafint and cannot be 
confidered, conilrued, or reduced to a riot* 
The comminion of any number oi/eloniet, 
riotSf or other mifdemeanors, cannot alter 
their nature fo as to moke them amount to 
treafon — and on the other hand if tae m- 
iention and a£i$ combined amiuuf to treafon^ 
they cannot be fiink'down to d felony or 
,riot. The intention with which any a6is 
. (as felonies, the deftrudipn of property 
t>r the tike} are done^ will (hew to 5vhat 
t.'afs of crimes the cafe belongs. 

The court are of opinion that if a body 
•f peoL le confpiric and meditate an infitf^ 



feAiob to rejtjf or oppojk iht execution ofat^ 
liatute of the United States by force :, thac 
they are only guilty of a high mifdemeanor^ 
but if tiiey pncrcd |o carrv Juch intention 
into execution hy force — that they are guilty 
of the treafon of levying njaar — and tno 
quantum of the force cmpi >yed neither 
lefiens, nor increafes the crime, whether 
by one hundred, or one tboufand per ions, 
is wholly immaterial. 

The court are of opinion that a C'^mM* 
nation or confpiracyto Unty nvar agJinlt the 
United Stales', is not treajon^ un ei» cOiif* 
hincd with an att^fmpt to carry fuch com- 
bination or confpiracy mto cxccutioii ;— r 
{om^ a^ual force or violence m?lt be ufcJ 
in purfuancc oi fueh defign to ie'oy war — 
but that is aitogethi*r immAtcriar whether 
the force ufed is fuficieni to eirecluate the 
object 9 any force^ conneded nuitb the im^ 
tention, wiU constitute the crime of levy,, 
ing war* 

l*hi8 opinion of the court is founded on 
the fame principles, aud is, in fubiUr>cc, 
the fame as the ootnion of the ciccuic 
.court, tor this <4!itricl, in the trials (ia 
April 1799). oi Vigol *na Mitchell, wl^o 
wtre both found guilty by the jury, and 
afterwards piidoiicd by tha late Freiideor* 

At the circuit court for the diftrift (A. 

pril term, 1799) on the trial of the pri- 

foner at the bar, judge Iredell, delivered 

theyajnr opinion i and Fries wascoaviAoit 

>y the jury. 

To fupport the prefeat iudiflment a« 
gainft the prifoner ar the bar, t wo fa^ 
rouft be proved to your fatisfadlion. — 
F.rft, That fome time before the finding 
of the indictment, there was an infurrec. 
tion (or rinng) pf a body of people in the 
county of Northampton, in this ftate, 
with intent to oppOfe and prevent, b/ 
means of intimidation and 'violence^ xhc 
execution of a law of tne United States, 
entitled *♦ an ad to provide for the ?aiu. 
ation of lands and dwelling houfcs--tbe 
enumeration of flavcs within the United 
States;" or of another law of the United 
States, entitled " an aft to lay and colleft 
a direct tax within the United States,,'* 
and that fome ads of violence were ooqi. 
mitted by fome of the people fo affcmbled^ 
wuh intent to ofpofc aA4 prt/C9ta kg 
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ii^^ins of intimidation aod violcncf, th^ 
execution of both, or of one of the fa id 
laws of Congrefs. 

In the . con fide ration of tTiis fa(f}, yiu 
are. to confidcr and determine with what 
in'cnt the people aflemhied at Bethlehem, 
whether to etfed^ by force a public or a 
pr vaie meafure. 

 

The intent with which the people af- 
femhlcd at Bet- Jehem in N'>rthampion, is 
a neccffjrv ing;?dient to the faft of aflem- 
bling, and to he proved like any other 
faft, by the declarations of thofc who *af- 
ferohiedy or by afts done by them, when 
the qiiclHon is ** what is a man's intent?" 
It may be proved by a n'fmberofconncft- 
fd circunnftances,' or by a (ingle fad* 

If from a careful examirarion of the e. 
Tidence, you (hall be convinced that the 
real obje^ and intent of the people affem- 
bled ac Pethlehem, was of a public na- 
iore) which it certainly was, if they af. 
fembJed with intent to prevent the execu- 
tion of both of the above mentioned laws 
of Congrefs, or either of them) it muft 
then be proved to your fatisfadion that 
the prifoner at the bar incited, encoura. 
ged, promoted or affilted in the inforrec- 
tion or riiing of the people at Bethlehem, 
and the terror they carried with them, 
wi:h i tcnc to oppofc and prevent, by 
means of intimidation, and violence, the 
^xecotion of both the above mentioned 
laws of Congrefs, or either of them ; and 
fhar yhmr force was ofed by fome of the 
people aiTeniblcd at Bethlehem. 

In the confideration of this faft, the 
court th nk proper to nfPft your enquiry by 
^i^if^^ you their opinion. 

Tn trcafbn all the faruc\pet erimiv'rs are 
' principals ; There are noaccelfaries to rhis 
crime. Every ad, which in the cafe of 
felony^ laroold render a roan an (icceffary^ 
will in the cafe 6f treafon make him a 
principal* To render any perfon an ac- 
complice and principal in felony he mu(t 
be aiding: and abetting at thefa^, or ready 
to nff'itd afliftance if necejpity. If a per- 
fon be prcfenc at a felony aiding and af. 
Adingy he i« a principal. It is always 
Miaterial to confider, whether the perfons 
harged mt€ o£ the fame parry, upon tke 



fame purfoit, nnJ ander the ^xp^datioil 
of mutual defence and fupport. All per* 
fons pre/cfftf aiding, aflifting, or abetting 
any ireafonahle ad Sitt principals. All per- 
fons, who arc prefent and couotenancing^ 
and are ready to afford a(iifl:ance if nccefla- 
ry to thofe whoadually commit any trea- 
fcnable ad, are alfo principals. If a num- 
ber of peffons afTemble and ft out upon a 
common defign, as to re(ift and prevent by 
force the execution of any law, and fohie 
of them commit ads of violence and force, 
with intent to oppofc the exctution of any 
law^ and others are prefent to aid and af-^ 
^^y if necedary, they arc all principals. 
If any man joiniT and ads with an a(icm. 
biy of people, his* intent is always to be 
confideredand adjudged to be the fame at 
their's ; and the law iil this cafe judgeth 
of the intent by the fad. If a number of 
perfons. combine or confpire, to effed a 
certain purpcfe, as to nppofe by force the 
execution of a law, any ad of violence 
done by any one of them, in purfaance of 
fuch combination, anJ ^ith intent to effcd 
fuch objed, is in confideration of law the 
ad of all who are p efent, when fuch ad 
of violence is committed. If perfons col- 
led together to ad for one and the fame^ 
common end, any ad done by any one of 
them, with intent to effcd uate fuch com- 
mon end, is a fad that may be given in 
evidence, againft all of them ; the ad of 
each is« evidence againft all concerned. 

I fliall not detain yon a" this la^e hour 
to recapitulate the fads — you have takeq 
notes, and they have been f^^ed with ac- 
curacy and great candor by Mr. At- 
torney. 

I will rnly remark, t'l^t allrhe evi. 
dence re'ifive to trnnfidions before the 
afTemMin^ of the armed force at Bethle- 
hem, pre oniv rr> fntisf'y yon of the intent 
with which thr hody of th*- people a(rem- 
bled there. \^ eit^rr of fhr« overt ads 
(or opf-n deeds) fl^rrd in the indidmer.t» 
are proved to your fitisf'dfon, the court 
are of opinion tl-at it is Aifil lent ro main- 
tain the indidmenf, <or the rmn are 6f 
opinion that every overt ad is treafonable* 

As to accompHcs, they »re legal wit. 
re(?cs, nnd entitled to credit unlcfs dcf«» 
troycd by tfjtimony in court. 



iff npoii eonfuiieratioa of tfao whole pcratt the rdge of coateoding pirtte»i tit 
luitcer, ('iaijj as well a« /a^J you are »»/ calumniate aodd^ftroy eirery maa vyrbodif. 
tully fatisfied without any doubt, tliat the ters from his opinions. Mr; AdsO'S^ 
J;»rifoncr is guilty of t hie treafon charged ia (meaning the Preiidtent of the United 
the indidlmcnc, you will find him not States) has h bored , and with melancholy 
jgoilty ; but if upon the confidb ration of fuccefs, to break up the bonds of fociai 
the whole matter; fla^w as well aa /ad J afie^on, and bndtt the ruins of confix 
vou are convinced that the prifoner is dcnce and friend(hip« to extiogui(b the 
guihy of I he treafon charged in the in. only gleam of happioefs that gSiioiDcrs. 
iiiAmcnt^ you will find him guilty* through the dark and dcfpicdbk fjicc o£ 

life,*' 
No. IV. 

, And alfoy the following falfe, fcahda^ 

Circuit tourt of the United States for thf lous, and malicious wordb^ that is to fay^ 

miidUdistrid^ V'&giuia Distr't3f J^kry •< the contriver ol this piixe had been fud. 

termi in tbije'ar ode tioufaud ei^ht iitJt^ denly converted, as he faid, to the prefu 

dred» dential (meaning the faid Prefidcnt of the 

United Siattb) fyftem, that is to a KrencM 



The United States of America ' 

n}grfui 
Jamel ThompTon Callenden ^ 



war, an American navy, a large fiandtng 

' IndtSmeitti ^rmy, an additional load of taxes, and all 
the other fy m{5toms and coofequences ot 
debt and defpotifm :" and alfo i{ke falA^ 

Th^ grand inqueft of the United Stated fcaodalous, and malicious words, of the 

of America, in and for Virgioia diftriifti tenor and effect following, that is to fay; 

upon their lefpedti ve oaths do prefent, that *^ The fame fydcm of perfecution Has beea 

James Thompfon Callender, late of the ejctended all over the cm^tiuenti every 

diftridtof Virginia, printer, being a per- perfon holding an office fttuft either qnlt ii^ 

fon of wicked, depraved^ evil difpofed> or think and vote exa^flly, with Mr. A- 

Bifquibt and turbulent mind and difpoiition, dams,'* (meaning the faid Prefident of the 

and falfely and malicioufly defignine and United States]— ^ahd alfo the falfej fcaHi. 

intending to defame the PreGdent of tht dalousi and malicious words, of the tenot 

United States, and to bring him into con- and efledt following, that is to fay,-^ 

t€mpt ahd difrepvi^, and to excite tlie ** Adaitts (the faid Prefideot meaning] and 

hatred of the good people of the United WaihingtoOi have fince been (haptng « 

States againft him ; on the firftday of Ft- feries of thbfe pper jobbers into judges 

i)ruary„inthe year df our Lord one thou- and ambaiTadors; as their whole coarag^ 

iand eight hundred, and of the independ. lies in want of Ihame ; thefe pole rooiia» 

>nce of the United Sta.es of America the without rifking a miiiily and intelligible 

tWe^ty-foUrth, in the Virginia difiridl defence, of their awn meafures^ raifc an 

aforeiaid, and within the jurifdi^ion of affeded yelpagainft the corruption of tlic 

this honorable courtj did wickedly and Krench Diredory, as if any coi^optioa 

,inalic ouHy write, print, otter and publi(h| would be more venal, more notbrioas, 

a falfe, fcandalous, and malicious writing, more execrate di than their (meanioj^ the 

again(l the faid Prefident of the United faid Prefident, and th^ late general Waih. 
States, of the tenor and effect following^ ington) owii ;" and alfo the talfe, (caodal-. 
,that is to fay, ** the reign f Mr* Adams ous, and maliciotis words, of the t«M^ 
(meaning John Adams, £fq. Prefideot of and efte6t following, that is to fdy^ ^* the 
the United States] has been one continued objed with Mr* Adapu, (meaning <ke 
tempeft of malignant palGons. As Preii. faid Prefident of the cFoited Statba) was 
4ent, he (meaning the faid Prefident of to recommend a French war, prolcfled^ 
the United States) has xever opened his for the fake of fup|K>rting^ Aii^ricsi 



.(meaning the faid Prefident df the Uniteid (meaning of the United States) 
States) lips, or lifted his (the faid Prefi. but in Reality fpr the.fake of y^iag sb; 
dent meaning) pen without threatening meaning (the United States df Ancxicat 



and fcolding; the grand .objcA ol his into an alliance with th^Britifli tymi 
{meaning the faid Prefident of tlie United And alfo the falfe, fcaodalottSy aind 
Sutes) adm'iniftratioDi has been to (xaf« cioui wofds^ of the tefi;orai«t ttbCt M* 
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Win^, tkatUto^ay^ <' while fuch nam- Adams, (meaning t)ie fata ^re&^iefil of 
iers of the effedive agents of the revola- the United States] feels anxiety to cur)^ 
lion languilh in obfcurity, or ftiver in the frontier population." And alfo th6 
want) a(k Mr. Adams (meaning the faid falfe, fcandaloos, and malicious wqrd^^ 
Iprcfidcnt of the United States) whether it of "the tenor and cfFcd foilowingi that is 
iras proper to heap fo many myriads of to fay, " He (meaning thA faid Psrefidctli 
tlollars upon William Smith, upon a paper of the United States) was a profeffeci arif- 
johber, who, next to Hamilt'^n and him- tocr.u ; he (meaning the faid PreCJent olf 
fclf, (meaning the faid Prefident of the the United St ^es) had proved faithful and 
United States) is perhaps thcmoft detelled rcrviceable to the Britiih iiitereft, (inaeni 
charader on the continent, (meaning the do againll the intereft and welfare of thd 
United Stated bf America.) And al(o the United States.) And alfo the falfc^ fcan- 
falfe, fcandalous and malicious words', bf dalous, and malicious words, of the tenof 
the tenor and cfteCl folTowing, , •* you and cfFcft following^ that ia to fay* 
/iieaning the people of tht United States) «<Thus..wc (ee the p;eQuine chara^er ot 
^ill then m<ikeyour choice between inno. the Preudent, (meaning the faid Prefident 
ccace bnd guiJt, between freedom and of the United States) when but in a fci 
flavery, between paradife and perdition ; condary dation, he (meaning the faid Pre* 
you will chufe between the man who has fuient of the United States) cenfured tU . 
deferted and reverfcd all his principles^ funding fydem, when at thp head oF af* 
(meaning the faid Prefident) and that man fairs, he (meaning the faid Prefident of 
whofc own example {irengthens all hid the United States) reverfea all his forme/ 
laws, that man, whofe prcdidiohs, like principlcsi He (meaning the faid Prefix 
thofe of Henry, have been converted into dent of the United States) exerts him* 
hiftory. You will choofe between that fdf {meaning the faid Prefident of th* 
nun whofe life is unfpotted by a crime. United States) to plunge his (meaning the 
mad that roan (cleaning the faid Prefident faid Prefident's) country (meaning the 
of the United States) whofe hands are United States of America), into the moll 
reeking with the blood of the poor friend- expend ve and ruinous eftablifiimentsk In 
Icfs Connedlicut failor : I fee the tear of the two, firft years of his ^meanin^ tlv^ 
indignation ftarting on your checks ! y o, faid Prefident of the United States/ ^refi- 
(meaning the people of the United States) dency, he (^meaning the faid Prefident ot 
anticipate the name of John Adams*' the United States^ has contrived pre* 
/meaning the faid Prefident of the United tencea to double ih't annual expence ot 
States.) And alfo the Falfe, fcandalous, government, by ufelefs fieeb> armies^ 
and malicious words, of the tenor and finecurcs, and jobs of 'tyciy polfible dci 
teffcft following*, that is to fay, " Every fcription." And alfo the falfe> fcandaU 
feature in the condaft of Mr. Adams, oas, and malicious words, of the tenoic 
(meaning the faid Prefident of the United and effeft following, that is to (ay\ *' By 
States) forms a diftind and additional evi- feuding thefe ambalTadors to Paris, Mr^ 
dence that he was determined at all events Adams /^meaning the faid Prefident of tlio 
to cniWoil this country with France." United Stste^^ and his ^meaning the faid 
And alfo the falfe, fcandalous^ and mali- Prefident^ Britifli fa^ionj defigned to 
cioas words, of the tenor and cffeft foU do nothidg but mifchicf." And alfo the 
lowing^ that is t* fay, " Mr. Adams, falfe, fcandalous, and liiiaticious wordi* 
"f meaning the faid Profident of the United of the tenor and efFcft following, that in 
States) has only completed the fccne of ig- to fay, "In that paper, with all ihd 
aiominy which Mr. Wafliiogton began.*' cowardly infolencearifing from his ^'u>ean- 
J^nd alfo the falfe, fcandalous, and mali- ing the faid Prefident^ aflurahcc t>f per* 
cious words of the tenor.and cfieft fol- fonal fafety, with all the fury^ but with- 
' lowing, that is to fay, ** This laft pre- oat the propriety or fablimity of Homer*« 
fidcntial (meaning the faid Prefident of Achilles, this hoary headed incendiary 
' chc United States) fc'ony will be buried /^meaning the Prefident of the United 
l>y Conerefs in the faid Criminal fileftcc States^ this libeller /^meaning the fi»id Pre^ 
-as it* pre^eceffors." And alfo, the words fident^ of the governor of Virginia^ 
of the fiil^e, fcandalous, and malicious h^wls out to arms! theatoarmi! It waa 
' xcnor and eiTecl following, that is tofiy, floating upon tbc fame bladder of popu* 
' «» PorafliJ-t in whiicvcr is dcteHab;c; Mr. ladty that 'Mr, Adams (^meaning the faid 

M 



l^reMent of the United Stitei^ threaten- violence of hit [meioing ttie faid jPrci* 

W to make thi» city the centrical point of dent] paflSons, that andcr bis [oscaning 

a bonfire." And alfo the falfc, fcandat- the faid Prcfit?ent'« adminiftratton, Aioe. 

t)QB, and malicioQS word*, of the tenor rica, [roeinirg the United Slatei of A* 

ahd effcft following, that is to fay, roeHca] would be in conftant danger of • 

** Reader, doft thou f nry that onfortu- fecond quarrel.*' And alfo the falfe,fcAn« 

f\a:e old man /^meaning the faid Prcfident daloui, and malicion; words of the tenor 

of the United States^ with his ( meaning and eftcft following, that is to fay, — 

the faid Prcfident^ twenty-five thoufand »' When a chief m^igifirate [meaning he 

doilars a year, with the petty pafade of faid Prcfident of the United States] is, 

liis /^meaning the faid PrefidentJ birth both in his [meaning the faid Prefideni; 

day, with die importance of hi* ^mean. fpeeches> and [meaning the faid Prcfident} 

ing the faid Prcfident^ name ftiekfng in newfpapcrs, conflantly reviling France, 

every other page of the ftatate book, he [nn caning the faid Prcfident] cat) nei. 

Alas! he /^meaning the faid Prcfident of ther expcdl or ^efire to live long in peace 

the United S^ate^^ is hot an objeA of en- with her. T«!cc your choice then bc» 

vy\ but of compaflTion and of horror, tween Adams, [meaning the faid Prefi. 

With Connet^icot more th^ii half unde. dent] war and begg^ify, and Jefferfon, 

teived, With Pennfylvahia difgufttd, with peace and competency." To he great 

Virginia alarmed, with Kentucky hold- fcaridal of the Prcfident of the United 

ing him /^meaning the faid Prefident^ ib States, to the evil and pernicious examples 

defiance, having renounced all hSb oiigi. of all others, in the like cafe oifendingt 

nal principles, [meaning the faid Prefi- igaihft the form of the alft of Congrcfsof 

dent of the United States] and affronted the United Scares, in fuch cafe made and 

all his [meaning the faid Prcfident] ho- provided, and againd the peace and dig* 

Deft friends, he [meaning the faid Prefi- nity of the faid United Slates Of America, 

dent of the United S'atesJ cannot enjoy 

thefweet flumlers of innocence, he, [mean. 

ing the faid Fr fident of the United States] And the gfahd in^iieft aforefaid, apok 
cannot hope to feel the moft exquxfitely their rcfpedive oaths do further prefent| 
delightful fenfa]ion that ever warmed a that the faid Jatiies Tht^mpfon Calleoder^ 
boman breaft, the confirientioufncfs of on the faid xft day of Fe rnary, in the 
being oniverfally and dcfervedly belo- fame year of our Lord 1 800, and of tbe 

^cd,'^^^ >— And' alfo the falfe, fcan. ibdependence of America the twenty^ 

dalous, and malicious word^^ 6f the te. fourth, defign ing and intending to defame 

hor and effe^ following^ that is to fay, the Prcfident of the United States, and to 

*' it is happy for Mr. Adami himfelf bring him into contempt and difrcpot^, 

[meaning the faid Prcfident] as well as and to excite the hatred of the good people 

for his [mfaoing the faid Prcfident] coun. againft h m, in the diflridt aforefaid, and 

try, that he [meaning the faid Prcfident within the jurifdid^ion of ihis court, wi^« 

of the United States] afierted an tin. kedly and maliciouny did caufe, or prd. 

truth/' And alfo the falfci fcandalous, cure to be printed and publifhed, ji fali% 

and malicious won3s> of the tenor and ef. fcandalous, and malicious writing, sgainS 

fedl following^ that is to fay^ "In the the faid Prcfident of the United States, of 

imidft of fuch a fcene of profligacy, and the tenor and effe^ following, that it to 

>t>f ufury the Prcfident [meaning the faid f^y, *' the reign of Mr. Adams fmeaning 

prcfident of the United States] hacperfifi. John Adams, efquire, Prcfident of the 

td aslonr as he duril> [meaning the faid United States) has hitherto been onecoiS- 

PrefidentJ in making his [meaning the faid tlnual tempeft of mMignaOt paffioas, m 

Prcfident] otmoft efforts for provoking a Prcfident, he (meaning the faid Prcfident 

JFrench w»r/^ And alfo the falfe, fcan*. of the United States 1 nevet opctied hh 

dalous, and malicious words, of the tenor (meaning the (aid Preddent of the United 

nnd effect following, that is to fay> *' For States) lips, or lifted his (the faid Prefix 

although Mrk Adams, [iJieaning the faid dent meaning^ pen, withoOt thrcateoiog 

Prcfident of the United States] were to and fcolding ; the grand object of his 

make i treaty with France, yet fuch is (meaning the faid Frcfidert of the United 

the grofsnefs of his [meaning the faid Stares) adminifiration, hasbcen to^xafpe^ 

talidcntj prcjodicei and fo great is tht race the rage of ^ontaoding partiest to ca* 
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Jcmnlttf ind dcftroy every man wbo dif- 
fers from hi< opin uiis* Mr. Addmt (roean. 
ing the faid Prcfidcnt of the United States) 
hat labored, and with tpelancholy fucceffi 
to break up (he boads of focial afic<ftion^ 
and under the ruins of confidence, of 
(risndibip, to extinguilh tbc only beam of 
fiappincfs that gliinaaers through tlic dark 
and dcfpicaltlc farce of life«" And alfo 
the following falfe, fcandaloui and mali-^ 
cious words, tha is to fay : " The con, 
t river of this piece had been foddenly coa- 
Tertedf as he faid, to the pr^^fid^nuai 
(meaning the faid PrcQdcnc of (he United 
Statrs) iyftem, that is, to a French war^ 
aa American navy, a large (landing army, 
an additional loaJ of taxcs^ and all the 
other fynnptonis and gonfc(juences of debc 
aind defpotifrn," And s^[(o the falfe,^ 
fcandalous, and malicious words, of the 
tenor and cffed foUovving, that is to fay ; 
<* The faoic fyilea> of perfecution has been 
ei tended all over the continent^ every ^xrr^ 
fon holding an office, muU either quit it,^ 
pr think- and Tote cxadUy with Mr, A^ 
daa)s," (meaning the (aid Prefident of the 
United States.; And alfo the faife, fcan« 
dalous. and malicious words, of the tenor 
fnd elfcft following, that is to fay ; — f 
^* Mr. Adams (the faid Prefident meaning) 
and Walhingtonj have iince been (haping 
f fcrics of ihefc paper jobbers into judgei 
9nd ambailador^ ; as their whole coui age 
lies in want of (hame, thefe poltroons^ 
without ^tfktng a manly and intelligibly 
defence oJF their own me^ruie , raifed ao 
a^eded yelp againft the corruption of ihe 
f rcnch dircftory, hs if any , corruption 
couid be iDore venal, more notorious^ 
snore execrated than their (meaning iHe 
faid Prefident and the late general WaQx- 
Ington} own," J^hd alfo the fa^fe, fcapT 
4alout» and (nalicious words, of the tenor 
and eiFctt following, that is to fay ;. — 
•• The pbjeft with which Mr, Adamt 
(aieaning the faid Prefident of the United 
States) w^s to recommend a French war^ 
profeiTedly for the fake of fupporting A« 
mcrican (meaning o{ the United States) 
commerce, but in reality for the fake of 
yoking u% (m^aninff the United Stit^f of 
Atsktrica) into an alliance with the Britifh 
^yraat*" And alfo the Ulfe, fcandaiou?, 
and^oiaHcioQs wordsj of the tenor and ef- 
(e^ following, that is to fay : ** ^hiu 
^ch oambers of the effeAive agents of the 



in want, aflc Mr. Adams (meaning th^ 
faid Prefident of the Llnited S ates] whe^ 
ther it was proper to heap fu many uiyriada 
of dollar^ upon William Smith, upon a 
paper jobber^ who next to Hamilton and 
himfelf (meaning the faid Prefident of. tho 
tJnited States) i» perhap^ the mod detei(U4 
chara^ler on ibccontinctit^' (megining thq 
Unied States of America.) And alfo the 
falfe, fcandalous and nialicious words o( 
the tenor and effeft following : *• Yoi* 
(meaning the people gf the United States)' 
will ihen take your choice between inn::- 
cence and guilt ; between frccd^(n ancj, 
l]avery-«-betweeo paradife and perdition^ 
You will then chufc between the man wha 
has defer ted and rev erred all hii princi« 
pies (meaning thef^id Prefident) and (ha^ 
roan wbofe o>^n examples (Iren^then ail, 
his Uws — that man, whcfe prcdidlion?^ 
liliic thofp of Henry, have been convertcdl 
inta hillory. You will chufe bctwecr^ 
that oiao whofe life is uni^otted by j^ 
crime, and that muo (meaning the faic^ 
prefident of the United States) whofe, 
hands are reeking with the blood ot thtj 
poor friend lefs Conned icu,c iailor^ I (t% 
the tear of indigjoution landing oayouc 
cheek* I You (meaning th^ people of th^ 
United States) anticipate the name of JoHif 
^dams [meaning the faid prefident ox th^ 
United States,") And alfo the falA.^ 
fcandalouh ^t*d malicious wofds of (he ten- 
or and effcdt following, that is' to^ h}\ 
«< every feature of the condu<fl of Mr. A-, 
4am^ (iiiciriing the (aid Prefidc^.t of tl.5 
Vaited States) foroDs ^ dil^i^cl and addi. 
tion*;! evidence,^ that he was determined a( 
all events, to embroil tLia country wi:b 
France :" And alfo ihc falfe and fcand..^ 
lous words of the tenor and ^ffc^l follou - 
inj, that is to fay, ** Mr. Adams (mcan^ 
il^g the faid Prefident of ih^ United States^- 
Ikas oojv completed the fcenc pf ijinominy 
which Mr. Waftiiogicri began.*' And *\ff 
the falfe. fcandalous and ru^iicioiiS worda 
of ^he tenor and cff«;d following, ihat is lix 
{ays " This laft prcfideniia) f nriesFjirig the 




alfo, the words of the talfe^ fcandalous,^ 
and nialicious tenor and effcft'followin^,^ 
that is to fa^, "foreraoft ia^ whatever iii 
deteflable, Mr. Adaips, (meahing thcfaiA 
Prefident of the United SUtea) feels an>r^ 
Wiy ^0 ^mb t^^ frqntitf pojjukUPOv 
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^|i4 alfc %h^ falfrt fcandalousj and maU- 
^io^s words, of the tenor and cfktl folio w- 
jng^ ^hat is to fay, " He (meaning the 
fai4 frefidcnt of the United States) was a 

frofefled ariftocrat ; he (meaning the faid 
refident of the United Stales) had proved 
faithfql i^nd feiviceable to the Britifh in^ 
te<T(^4 finuendo) againft the intereft and 
welfare of the United StJ^tes gf America." 
^i>d ^Ifo the falfe, fcandalous, and xnali- 
^ipu^ V^prds^ of the tenor and e£fed foi- . 
jowing% that is to fay, ^< Thus we fee thq 
genuine chara^er of the Prefident, (meau. 
4Rg tt^e fsid Prefident of the United :)tates) 
"wh^n In but a fecondarv ftation, he (mean- 
ing the fa^d prefident of the United Statea) 
^cnfured the funding fy&tm, when at ihe 
^ea4 of affairs, he [meaning the faid Pre- 
4i^pt of ;he United States] reverfes all his 
(b(iner principles. He [meaning the faid 
y^c Went of th? Ucijtcd States] exerts him? 
(elt [ meaning the faid P efident of the U. 
|)ited States J to plunge his [meaning the 
^id ^refident'sj country [meaning the U- 
ipitevi v)tMtes of America,] into the mo(l 
^3j;peniiv^ and ^ui^iops ^ftablilhments. In 
:|he two fird yc«r& of his [meaning the 
(aid freAdent of the United States,] pre- 
l^d^^cy, he [ meaning the faid Prefident 
f>f xh^ ynitcd States] has contrived pre- 
sences 19 double the annual expences of go. 
ycrpmen^, by ufelefs fleets, armies, fine* 
cures, at\d jpbs 9f cYcry ,pofliblc ^^f- 

And a.l^o the falft, fcandalous and ma- 
}i(ipU4!i ^orda of the tenor and e0cd fol- 
low i^gj^ ^hat h to fay, «* By fending 
\\i,^fy '^mb^Qi^dors to Paris, Mr. Adams 
[qieaning the faid Prefident of the Uoited 
$t^tss] and his [meaning the faid Prefi- 
^6(it]l Briti^ fa^ion, defigned to do 
nothing t)ut miichicf ;" And alfo the 



faid Prefideot of the Unhed Staff 1} threat- 
ened to make this city, the centrical 
point of a bonfire :" And alfo the f^lfc^ 
fomdalous and nfialicious words of the te- 
nor and efie^ following, that is to fay^ 
<' Reader, doft thou envy that unfonon^te 
old man (meaning the faid Prefident of 
the United States) with his [meaning thei 
fetid Prefidept] twenty. five thoufanii dol- 
lars a year, with the petty parade of his 
[meaning the faid Prefident] birth dayj^ 
with the importance of his [meaning the 
faid Prefident] name fiicking in every o. 
ther page of the ttatutc book. 'Abs ! 
He [meaning the faid Piefidtnt of the U- 
nited Stales] is not sn objeft of envy^ 
hut of compifiion and of horror. With 
^onne^licut more than half undeceived, 
wiih Pennfylvania difgufted, with Virgi- 
nia alarmed, with Kentucky holding him 
[meaning the faid Prefident] in dcfianccjj^ 
having renounced all his original princi- 
pies [meaning the faid Prefident of the 
United States] and affronted all bis [mean- 
ing the faid Prefident] honeft fiiends» he 
[meaning the (aid Prefident of the Uoictd 
States] cannot enjoy the fvvcct ilombers of 
inpocehce, he [meaning the faid Prefident 
of the United StatesJ cannot hope to feet 
the mod exquifitely delightful fenfatioii 
that ever warmed a human breafl, the coo- 
fcioofnefs of being univedally and de. 
fervedly beloved." And alfo the falfcj^ 
fcandalous, and malicious words, of the 
tenor and e£Fc6l follpwing, that is to fayi 
^' it is happy for Mr. Adams himfelf, 

i meaning the faid Prefident) as well at 
or his [meaning ^he faid Prefident] cooiu 
try, that he (meaning the faid Prefident 
of the United States) alTertcd an ontroth." 
And alfo the falfe, fcandalous and malL 
cious words, of tenu and effe^. follow- 
ing, that is to ^y ; *^ Is the midfl of 



falfc, fcandalous, and malicious words of (uch a fcene of profligacy, and of ufury, 



^l^e X^noT and e^Qft following, that is 
^o, fay. \^ In tha( paper, with all the 
foy^ardly infoIer.ce arifing from his [mean- 
ing the faid Prefident] aCTurancc of per- 
foo^l faf^ty^ with all the fury, but with- 
out the propriety or fublimity of Ho- 
Vitx\ ^chilles, this hoary headed ipcen- 
<ii^ry, [meaning the faid Prefident of the 
Vni^ed States] this libeller [meaning the 
fai4 frcfidcpt] of the governor of Vir- 
gip^j^ calif out to arms I then to arms I 



the Prefident (meaning the faid Prefident 
of the United SutesJ basperfiftcd as^icng 
as he durfl (meaning the faid Prefideoti 
in making his (meaning the faid Prefi- 
dent) utoDoft efforts for pr.ovoking a Frendt 
And alfo Uie falfe, fcandalous. 



war. 



and maligious words, of tenor and cffed 
following, that is to fay ; ^ For altboogb 
Mr. Adams (meaning the faid Preiideot of 
the United States) were to make a treaty 
with France, yet fucji is the grofsncfs of 



It was floating upon the fame bladder of his Imeawing ihe faid Prefident) prejodioe^l 
{S^9l9^.V \^^ Mr. Adam» [i^eanjjng the and fo great U^ ^e vioknce of las (mctaji 
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[ng the hii Prefidenr) paffions, |hat o.n. 
^er hit meaning the {did Prefident ad. 
vniuiftration, Amtrica (meaning the Uni. 
ted States of America) would be io con. 
ilant danger of a fecond quarrel." Aifo 
file falfe^ fcandalous, ar\d malicious wcrd% 
0f the tenor and cfTccfl following, that 1%, 
to fay ; *^ When a chief magiftrate (mean- 
ing the faid Prefident ot the Uoiied 
grates} js both in his (meaning the faid 
Prcfidcat) fpeeches and bis (meanipg the 
faid Prefident) newfpap^rs conitantiy re- 
viling Fraace, he (meaning the faid Prc^ 
fuknt) can ncisher cxpe^ or defire to live 
Jong in pejce with her. Take your choice 
then, between Adams, (meani^ng the faid 
Prefident) war, and beggary, and Jeffcr- 
fon, peace and competency^'^ to the great 
fcandal of the Prefident of the United 
States, to the evil and pevniciou* example 
of ail others xq the like cafe offeouirigi 
«gain(l the fortp of the adl of the Congrefs 
of .the United States, in fuch ciifc made 
and provided, and againft the peace and 
dignity of the faid United States 9( A^' 
fDcr^ca, 

THOMAS NELSONj^ 

^itomej of the United Statet 

far Virgwia ^l/tri^n 

ft 

p.fj^rtS of Virginia^ tj» ivtt : 

(L. S.) 

I do hereby certify the foregoing to 

\it a true copy of the indidment on which 

. James Thompfon Callender was fentenced 

.. Ill the court of the United States, for the 

xriiddle eircuit in the Virginia diftrlf^ to 

JGne and xmprifonment for a libel agaloft 

• John Adamsj( £fq, Prefident of the United 

.•^States* 

I/t tefiimony nvh^reof I herve het^m^, 
placid th'efeal of the J aid egurX* 

• . WILLIAM MARSHALL, -C/^ri. 

Copy of the Terdi^l of the petit jury> 
smpanoelled to try the ifliie joined io the 
court of the United StateS| for the middle 
circuit, in the Virginia diftri^,. a^ the 
May court, 1804^ between the United 
States of America, and James Thompfon 
l^alitnder^ for a (c4iUPH Ubelt 



Wc, of the joey, opon jm^ttrc'deU^fft'P 
tion and inveftigation^find James Tbomp* 
fop Callender guilty cf each and every 
charge contained in the foregoing sndi€t« 
^ent. 



BERNARD MACKHAM, 

A Copy, 

Attcf!^ Wm. MARSflALL, Clnly 

No, V* 

City of Richmond^ fu 

This d^y James Tbompfoo Callendcf 
made oath betore me, a magiHrate of the 
faid cityj that William Gardner, Tenck 
Cojte, Judge Bee£ Tifnothy Pickerings 
A^'iliiam fi. Giles, Stephen Tl' V '^oo Ma.. 
fon, and General Blackburn^ -, \ eliei o^ 
to be material witnefies in his «. oc^ a. 
gainfl an indid^ment iound againft hin^ do- ' 
riog the prefeot term of the circoit court 
of the United S^ites,^ for the middle cii. 
cult, Virginia diftri^ 1^ That William. 
Gardner aforefaid refidesy he believes, ii^ 
Portfmo«th in the (late of Me^-Hamp*. 
fiiire: that Tench Coxe afqre&id r.efidH 
in Philadelphia^ in the fiate of PeQnfy)« 
vania : that Judge Bee refides, the depq^ 
nent hath undcrftoody in South* Carolina^ 
hut in what paxt of the ftaie ht knows not 
— that Timothy Pickering ^forefaid refi. 
ded oif late in Philadelphia, in the fi ate of 
Pennfylvania, biu where he refides al this. 
t me the deponent doth, not know ; xhac 
William B* Qiles,^ aforefaid,. he hath itn • 
derftood fmce he hath been furnilhed witl^ 
a copy of the indictment, and fincc the- 
faid Giles hath left town^ refides ii) the 
county of Amelia ; and that gen. Qliackr 
burn refides in the county of Bath. The 
faid James Thompfon Calknder furthor 
declares^ that be expeA» tn prove by the 
(aid William Gardner, and that he verily 
believes that he fhafl prove by the faid 
William Gardner,^ tha^ -the faid WilUaii 
Gardner wsrs commiffioner of loans for the 
fiate of New-Harop(hire, under the go. 
vernaent of-tbe United States, and that 
be was turned out of tl>e*iaid office X 
coxomiiiioner of Mans, .becaufa, he the 
faid Gardfier, refofed to fubfcribe an ad* 
drefs circulated in the town o£- Portf* 
JHOiiithj^ ia ^ew^HavpflufCit aD4 l^«efciiifi| 



a- 1 



to the PreildfQt of the tTn]ted Stites, in 
in the year 179B1 at the iri(}ance of feve. 
ral inhabitanct of the faid towoi in which 
•ddrefi, unequivocal approbation of thy 
conduct of the faid Prefident i^ the ad-, 
ninift ration pf the United States ii ct* 
prcifed, 

2nd, The faid James Thompfon Callen. 
dei alfo declares^ on oath, that he ?eril/ 
beiieves that be (hili prove hy the evl. 
dence of Tench Cpxe aforefaid, cha. hej 
the faid Tench Coxc, in the year 17989 
held an iroporcani office vnder the govern* 
ment of the United States, to wit, com* 
niflioner of the revenue, from which of* 
fice the faid Coxe wai eje^W by the prc« 
fent Prcfident of the United States, be. 
caofe he did not approve tire mearurcs of 
his, the £aid Preftdem'a admi^vft ation, 
er the principlci on which it was conduct*' 
•d. I hat he v rily believes that he (ha)l 
be able to prove, by the evidence oi judge 
' Bee, .hat he did receive from the Prefi. 
dent of the United Scatei in the year 
1799, a letter in which he the fnid Pre- 
fident, did advtfe and requeft the faid 
judge Bee, then adding in hit Judicial 
chara^er, to deliver to the conful of the 
Britiih nation, in Charlefton, Jonathan 
Robbins, alias Thomas -Nalh, who had 
been apprehended and carried before the 
faid Judge, on a charge of murder com- 
mitted on the high feas, on board the Bri. 
tilh frigate Hcnqionc« 

He farther depofes on oath^ that he 
▼erily believes that he (hall be able to 
yrovc by the evidence of Ti mo chy Picker- 
ing, that the prcfident of the United 
States was in pofleflion of difpatchea from 
Mr* Vans Murray, American minifter in 
H 'Hand, containing aifurances on the part 
•f the French Republic that ambalTadors 
from the Uniied States would be received 
in a way fatisfaAory to the people and 
jovernmeht of the United States, many 
weeks while Con^refs was in feffion, be- 
fore he communicated tbe- fiime to Coq- 
grefs. 

The deponent farther faith, that he 
Terily believes that he (hall be able to 
prove, by the evidence of Stephen Thomp* 
fon Mafon, and William B. Giles, that 
John Adams, Prcfident of the United States 
bat oncquivooally avowed in rofiv«ifati0n 



with them, principlfs utterly ineompn*- 
tible with the principles of the prefenc 
conftitution of the United States ; prin* 
ciples which could not be carried into o^ 
peration under any political infiitoiion^ 
without the eftablilhment of a dirc^A 
powerful and dangerons ariftocracy ; thai 
he declared in exprefs terms, to the fai4 
Stephen Thompfon Mafon that he had na 
more idea that the prefent federal conAi^ 
tut ion couldy for any length of time, con^ 
tronl the people of the United States^ 
than that it could controul the motion of 
the planets ; that he alfo declared to the 
f id Ste;. hen Thompfon Mafonj, that he hac) 
no more idea tkat a political foclcty coald 
exift without a diftin^ion of ranks, thaq 
that an army could exitl without officers ; 
and alfo that he can prove by the fa id Wil^ 
liam B. Giles, that the Prefident of th« 
United States has avowed in converfaiioi% 
with him, a feotiment to this cife^, th^c 
he thought the executive depariment ot the 
United States, ought to be vefted with 
power to dire^ aud controuj the pubJi^ 
wilK 

That this deponent verity beUevet thai 
he (hall be able to prove by general BUck-« 
burn, that he did on the d^y of 
in the year 1798. receive an addrefs from 
John Adams, Prefident of the Unit«d 
States, in anfwer to the field officers of 
Bath county, in which the faid Prefident 
does avow that there waa a party in Vim 
ginia which deferved to be humbled iota 
duft and alhes, before the indignant frownf 
of their injured, infnl^ed apd pffende4 
country^ 

And this deponent fbrther faith, he iji 
advifed and believes, that, it is narerial 
to his defence againft the indi^ment afore* 
faid, that he (hould procure autheouc co* 
pes of fondry anfwers made by the Preiu 
dent of the United States, to addrefifet 
from the inhabitants of the United Statea 
in various parts thereof, which aothendc 
copie s he cannot procure, fo as to be is 
readioefs for trial during the prefent tent. 

He alfo faith that he is advifed, and 
doth believe, that a certain book, enti. 
tied, ** An Efsay on Canon and Feudal 
Law,*' or entitled in words to that pof. 
port, afcribed to the Prefident of the U^ 
oiled SMf, And of w^ich hp beliertt ^ 
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fniieM If the avtliar, U material to hii 
defence, and that be cannot procure a copy 
of the fame^ and evidence that the fa id 
Prefident is the autl^or thereof, without 
being allowed feveral weeks and perhaps 
■tooths for the purpofe* 

He furtbeV faith that he ii told by the 
eounfcl who mean to appear for hiati) that 
they cannot pofUbly be prepared to invei)i« 
fate the evidence relating to the feveral 
charges in tl e indictment, even if all the 
]perfons and documents wantcdj were upoB 
the fpotk 

WILLIAM DUVAL. 



A copy, 



Aitef^j 



WILLIAM MARSHALL, CI^rL 
No. VL 

iktra^s fram the pamphlet called " The 
Pro/peH Before Us,*' /oJhe*wthe calum^ 
mies of Prefident Wajhiaito; by Jamet 
^bompjon Cdllewder^ 

xPagc 10- "I now retbrn td the tremor 
5f 1787, by which the "government of 
your oiun choke y* the fr^eral conftlto- 
tion, was crammed down the gullet of 
America." 

Page 15. "They (meaning the Geor. 
gia delegates in the convention) did not 
forefc* th6 Walhing ton plan of defending, 
•r rather of deferiing, the fouth weflern 
frontier.*' 



the fame. Wheo the conocti net, tfi«* 
miltor and Knox voted, as ufoal, opoil 
one fide, and Jefferfon oo the otherv-^i---^ 
" Gentlemen, I leave it to yourfelveS|f* 
were the words of Mr. Wafhington \ asi 
the pC^nt wai carried by the majority**— 
The extravagant popularity pofleiTed by 
this citizen reflets the otmoft ridicule on 
the difccrnment of America. He appro* 
ved of the funding fyftem, the afiumpiion, 
the national bank, and in contradiiflion t^ 
his own folemn promifc*, he authorifcd 
the robbery and ruin of the remnants ol 
his own army 4" 

Page J 8. in the fall oF 179S, when the 
French began kheir depredations, the 
country fell into a more dangerous junca> 
ture than almod any which the old con^ 
federation ever endured. The tardineft 
and timidity of Mr, Wafhington wero 
fuccecded by the rancor and infoleoce of 
Adams." 

Idem. <^ tinder the old confec^erationi 
matters never uere, nor could have been 
conduced fo wretchedly as the,^ a^ually 
are, and have been under the fucccilivt 
monarchs of Braintiee, and Mount Ver- 



non 
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jc 16. f By his o^n account, :?icre- 
for^, Mr, Wafhington has been twice a 
traitor. He firft renounced the king of 
England, and thereaftet the OldconfeJer- 
atiofl." 

Pag€ t?. *' The following indftnce, 
•at of manyj (hews in what manner Mr. 
Wafhington tranfadted bufincfs. Oti a 
que ft ion that was to come before the ca- 
bincCj he previoufly adced the opinion of 
Mr» Jefferfon, and after hearing it, ob. 
I^vcdy that hit owa ftntimtntt had been 



Page 19. *^ It has beell freqaantly af- 
feried, and never denied," fays Mr. Find*, 
ley, *' that the power of granting charters 
of incorporation, was repeatedly moved 
for in the federal convention, and efpeci. 
ally the power of incorporating BANKS^ 
but always rejc^cd by a great majority." 
Mr. Wafhington was pre/ident of this tr. 
dcral convention. Of courfe he could not 
plead ignorance of its intention againfl the 
eredion of a national bank* He fwore to 
fupport the conftiiution.^ Diredtly after» 
he rati£cd the bank law, which drove the 
plough-tliare of paper, jobbing through the 
very midfl of his double oath, as a federal 
citizen, and as a>Prefident.'' 

Pi*gc 27. " For all this confufioa and 
iniquity, wc mull thank Mr. Walhing- 
ton. He adcd like a tenant, who quits 
the premitcs without giving notice to thtt 
lamlljrd^ that he may provide a fucccflbr»'* 
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%gt 34. " Note; 

. • If Vfafhington wanted to corrupt the 
Americain judges, he could not have taken 
k more decifitre ftep^ thao by the appoint* 
ttent of Jay.'* 

Page 39. *' Hie rcfa'fal moft be rtfolv. 
ied> therefore, into that otter want of feel- 
Ing, which conftitates the key.ftone of 
charader ; and which has cod the lives of 
(o naany hundreds of families^ on the 
Ibdth weftero frontier.^' 

Pages 39 and 40. " iThe wretched pro. 
'damation of neatrali ty> of April izd, 
1795, waft moft likely communicated to 
Pitt, long before it had been openly pro- 
pofed in the cabinet of America. On the 
^tliof June foUowrtig, the court of Lrr*. 
Mon iflued the brdcV for feizing ne trai 
llhtps, bound ro France with provifions.— i- 
Thia was juft forty.fix days after the pro. 
clamatipn of Mr. WaOiington. Perhaps 
his manifefto had reached^England before 
that order ififued. At any rate, Pitt was 
Undoubtedly acquainted with the Prefi. 
dint's abhorrence for th^ French revoloi 
tion.'* 

Pigc 99. *' iThe proclataiatiort of ncu. 
trality does not, therefore, defer ve that 
titlci tt wal a proclamation of ignohince 
iUnd pnfiilanimity*' 

Page 41. «« Mr. Waftihgton had then 
bnly two things to do ^ The one t6 nego* 
date with the court of Lifbon, for the 
continuance of the blockade. The other 
to redeem the prifoners, whofe deliver- 
ance he had prevented fome years before* 
On this occafion Mr. Wafhington dif. 
played the fame want of wisdom and bco. 
homy, that marks almoft tttty other 
part of his adihioiftratton. 
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Pages 47 and 48. *« Thii iSrft wrong 
ftcpofihe Prcfident, with regard to the 
i-emlttance of the tribute, was aggravated 
by every poflible circumftance of impro- 
priety. In direft breach bf the conftitu- 
tion, he involved the United States in 
Ilie additional expenfe of that frigatcj 



withdnt deigning to confult the le^Jllaturi 
of his country. If fuch proceedings are 
fuffered, it is evident that all civil gov. 
ernment thuft fooh he at an end. I am ai 
foiicitous as any man can be to think well 
of Mr. Walhington, to bcHcve, if pcflu 
ble, that be was misled by the bad people 
about him^ and that he ferved his coun. 
try with zeal, as far as his faculties and 
information would carry him." 

Page 72. •'Adams and Walhingtoa 
iiave fince been jfliaping a feries of thefe 
paper-jobbers into judges and ambaiTa- 
dors. As their, whole courage lies xa 
want' of (hame, thef^r poltroons, without 
Hiking a msniy and intelligible defence 
of \ heir own mea'nrcs,' rai/c ^n a^edei 
ycip againft the corruption of the FrcncS 
directory ; ^s if any corruption Could be 
more venal, more notorious, more exc* 
crated than their own; For years togc-. 
ther the United States refoooded with 
curfes r^gainfl' them, while the grand lam« 
of federal adoration, the immaculate dii 
vini ty of Mount Vernon approved of| 
and fubfcribed every one of their blackell 
meafures/* 

Page toi. '^ This fpeech has ft charm; 
that completely uiimafks the fcaudalou* 
hypocrify of Wafhington." 

fifim* '* Mr. Adams Jias] only com^. 
pleted the fcene of ignominy ^ which Mn 
Walhington began/' 

Page 103. *'The expences of eaeh 
army were fucceffivly abftraded from rbe 
treafury by Mr. Wafliington, without 
the fandlioti of a ftatute, and in expteft 
breach of the conftitution. Mr. Walh* 
ingtoo difdained td make ad apology for 
this violation of hi^ duty ; and ia bothy 
cpngrefs were too mean to demand k; 
l^he charges of the recent tour to NortE. 
ampton muft have been obtained in the 
fame way, becaufe Congrefs were not in 
feflion when that affray broke out. Tint 
laft preGdential felony will be buried by 
Congrefs in the fame criminal fiieace as Itl 
prcdeceflbn;" \ 
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jtitrais frm m pamphUt tMei ^ " The 
PrtfytS yefirt Ut" to Jkew the ealum- 
ktVt 4 Frefidemi Aiamt^ by, Jmmet 
Thmf/9H ttiiender, for which he nv^t 
M'uteit tried, and found piilty, and 
finei 2<Jo dMan^ mttd imfrifomel nine 

mMlht* 

' ' ' 

I. «' the fcigfi of Mn Adams hzi hi. 
Uerto been one fconilnoed tempeft ^f ma- 
lignant paffioot; A» prcfident. be hat 
fcevtr opened hit lipa, nor lifted hit pcii 
iritbout threatening Or fcolding; The 
^raod objeA of his adminift ration haa 
bcto to e^rfperate the rtigeof contending 
parties, to qilomniate and deftroy every 
nan who differs from his opinions: Mr. 
Adams hat laboted, ind trjth melancholy 
foccefsy to break op the bonds of focial 
afllVaion; and ondet th^ ruins of confidence 
aiKl friendihip> toextingaifli the only beam 
of happinefsi that glimmers. thh>ogh the 
Sark and ddpicaU^ farce df lifci" 

1, «« The contriver of this pifcc^ hnJ 
keen Aiddenly coovened» as he faid> to 
theptefidetitiairyfteni, thatisi to a French 
Wsf^ an American havyi t lafge (landing 
irmy, an additional load of taxes, and all 
bther fyittptcms of debt and defpotifm;'* 

5. '< Thfc fame fyftem of petfecotion 
Ibas been extended all over the continent, 
every ptrfon holding an office moft either 

uit it, or think and tote exadtly ^ith 

>. Ad*asi;*' 



4. ^« Adams and Waihington have (Ince 
leen (haping a fcrieS of thefc paper.job: 
lers into judges and ambaffadors; As th^ir 
rhol^ cpaifagfe lies in want of (hame, thefe 
oltroona# withoat riiking a manly and 
ntcHigiblc defence of their own ihcafanrk, 
iif^ an .JificAkd .vclp againft the corroption 
r the French Dircftoryi at if any cor- 
iption cooldbemore venal, mote notorl. 
Hi more execrated than theit oi4rn«^' 

r. '• Th« objea ^ith Mr; Adami #as 
» f^eomineod a French wari for the fake 
f fopporting American comiherce; biit in 
slity fair the fake of yoking us into an 
liahce With thfe BHtifib tyraht." 



in oblburUf; oi- (hiver in ^iih^ alk )Jth 
Adams, whether it Was proper to Jie^^ fd 
many myriads of dollars upon Willianl 
Smith, upon a [ia^iei'- jobber, who tikx( 16 
Hamilton, anjl himfelf, is perhaps th^ 

mptt di*teibible ehara^ef ofl the <joxfti« 
hent/' 

. f. ^' tdb ^ill th^h take y6iif c^Ati 
heiy^ithn innocence and guilt; betw^ei^ 
freedbm and flavfery, betweert pMdifi 
and petdition. You will chufe betwied 
the thnn, ^ho has deferted and reverfedi 
all his prin^ciples) and that iftah WHofe 
bwfl lixarople ftrengthens all his laws | 
that ttatif whofe predictions^ lik^ thbfa 
bf Uenry^ hav^bien cbnvered into hl&o* 
ryi You vfill chu(e betWeen that min; 
whofewlife is unfpotted by a |:rime, and 
that man ^^hdfe hands arfe recking witM 
the blood df the poor friend lefH Conneai* 
tut faillor.' I (be the t^ar of indighatfod 
ftartirig on your cheekr Yoii atiticipjitd 
the name of JohH Adattsi*' 

8, «* Efery feature In thfc Ctttldna of 
Mr. AdaxhSi forms a diftinCI and additlonJ 
Hi evidehre, that he was determined 'at 
M eyeftttf td embroil this country ^icH 
France;" 

' • » • • 
^. " Mr. Adams has only completed 
the feme of ignodiiriy which Mr. V^ i(h£ 
ington begun/' 

, to. ** This laft pfefidfcntial felony wili 
be buried by Congrefs, in the fame dU 
tninal fiience^ as its predeceffors/' 

' * * 

it. ''Foreteoft in whatever is deteiii 
able, Mr. Adams feels anstiecy td crtU 
the frontier population;" 

ii. " He \Vas a pfofeffcd iriflocraf^ 
he had proved faithful add fetviceable t4 
the Oritifh Intereft:." 



^^ €^ White fiich membiers of the ef. 
aivc agents of the r^roUtion languilh 



1 ji ** Thus we (ce ttie genuine characi 
terof the Prbfidenrj wheh In but a fecon* 
dary ftation^he denfured'the funding f^fi 
tern i «if hen at the head of affairs; he lie* 
verfesall his fdrmei: princifjlci-^he cxer'tl 
himfelf to plufl^e his country lnt6 thd 
nioft expen'.'iVe and hilriOus ^ftabliffirnenfii 
In the two firft yeats of his prefidencyj 
he has contrived prateoces to double thA 
* annual cxpenfie of (ovciniaent^ by aMM 
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tttti, ■rmiet, ^necureti aad johi of er^ ftantly reviling lfnnce» lie em neitheri 
ery poflible dcfcriptionk" peA nor ckfire lo Jive long In peicel 

her* 7 ake your choice then bccwera 

14. '< By fending thcfe ambalHidon to dsniv^ war and beggary, and JtSktk 
TsLTit, Mr. Adama^ and Kia Britilh faction peace and compecencyk*' 

deiigncd to do nothing but mifchief." 

Remarks on thefe paffagca by Mr* N 

15. '* In that paper, with all the cow* fon, attorney for the diftriA of Virgia 
ardly infolence ari£ng from hia aflorance in his fpeech to the petit jury who ti 
of pcrfonal fafety» with all the fury^ but Callendcri may be feen In the depofin 
without the propriety or fublimityofHo- of David Robertfooi as rtported bji 
Iner's Achilleif this hoary headed inccn. committee of enqoiryi 

diary» this libeller of the governor of 

Virginia, bawls out| to arms ! then to {fo. VIL 

arms ! It was floating upon the fame blad. 

dcr of popularity, that Mr* Adams threat. Extrsa frwit iht Mirror %/tbe ^ih tji 

ened to make this city the centrical point hrua^'y^ 1 8oo* 

%t a bonfire**' 

COMMUNflCATION. 

1 6. '' Reader I doft thou envy that un* 

fortunate old man^ with his twenty-five The lUmminnti of New England \ 
thoufand dollars a year, with the petty compofed of certain rrr/<^<^/Vf, whow 
parade of his birtk-i-dayt with the import, for political fway ; and of laymen in • 
ahce of his name (licking in every other fice^ who wi(h for r/rrrrtf/ influence toi 
page of the flatute book* Alas! he is not tain them in place \ by the means erf 1 
an object of envy, but cf compaflioa and pulpit and fword ; or church aad ftjtc. 
horror. With Conne Aicot more than half 

tondeceived, with Pennfylvaniadifgufled, Thefenacort andreprefentativeainO 
with Virginia alarmed, with Kentucky grefs from Conne^icut, belong t» I 
holding him in defiance, having renoon- li'no.Englani llluminah^ and obey 1 
ced all his original principles, .^tid aflfronto Prefident of Yale, who rolca with 1 
ed all hia honcft friends, he cannot. enjoy united power of a teacher and ecclefiali 
the {sntxx fl umbers of innocence ; he can. Mr. Hillhoofe guides the ftate treafaiy 
tiot hope to feel the moft exquifitely de. far as to gain unlawful and onconftitfl 
lightful feniation that ever warmed a ho. onal granta of money for the lUmmmm 
inan breaft, thcconfcioufnefs of being uni^ 

Verfally and dcfervedly beloved.'^ The wives of Meflfrs. Dwight« Hi 

houfe^ and Davenport, of Congrefst ^ 

17. '^Itis happy for Mr. Adams him* coufins ; Mefirs. Goodrich's are broda 
felf, as well as for his country, that he af^ — Meflfrs* Wolcott of the tr cafory, a 
fisrted an i^ntruth*" Grifwold of Congrefa, are coofina ; 

are Meflfrs* Grifwold and Hillhoalc; 1^ 

t8. /' In the tnidft of fuch a fcene of Chauncy Goodrich married the iiftcrofi 

|>rofligacy and of ufury, the Prefldent has liver Wolcott \ and Mr. £]t&zar Goa 

^rfifted as long as he durfl, in making his rich married the Mer of Mr. AUcDt li 

titmoft eflPorts for provoking a French of Cougrefa* 

War*'* 

Thus are church and flate, and the % 

' l9i " For aIt1iough:Mr» Adams were of blood and mairriage united, to fona 

to make a treJiy with France, yet fuch hUtsrchy and at'09ctMj in Comcdic] 

is the grofsnefs of his prejudice, and fo which foroe fail not to call a aa ' 

great is the violence of his pafliona, that conuolled by Dr* Dwight* 

tender hia adminifl ration America would . 

be In conftant danger of a fccond quarrel." A defire for pUce> favpr and 

condu^s this fyfl:em. Mr. Tracy andi 

16. *« When a chief magiftrate is both fon-n-law at home, art Peeking fiir«( 

tn h t ffecches and in hia oe wfpapers^ ccr. ncy and ioflucnce thxp' ^hia aaiom 



--Mr. Jilenar Goodrich is lookingb^ coiifii, to the late governor Wentworth. 
»« place of coUcaor of the cuftomio and the odleaor ii Mr, Martie, whofa 



Prcfidcnt Dwight hai a hoft of brotki, 
^ns, and coufins, who want employmt. 
tita brother Theodore waots to be alif. 
tria at toroey, and to have a feat in bn. 
{rcfs, or the upper houfe in Conncftut. 

Tapping Reeve, one of the ///Mmgifl, 
ind one of the judges of the foperioriurt 
IS a promoter of the tyranny aflami by 
nembers of Congrefs from Conneajut, 
in order to obtain the place of dlridt 
lodge. 

The above is the clue to tU/eiihhhw 
—certain gentlemen did not wi(h tchave 
their conduft and dcfigns inveftigaed a| 
bomc ; for this caofe they have ^Ihad 
:o dcftroy the Editor of the Be^, ad in- 
troduce a fyfitm of terror, 

%ifiraafrom the Mirror of the Zth f Ff» 

: COMMUNICATION, 

In oar laft we prefcnted a * clue' o the 
^litica of Connefticut, from theirdcfire 
» obtain place and favor. We nov ex. 
ubit a c/ue to the New,Hamp(hire iHfio. 
racy. The coilcftor of the cuftodia loan 
jfficcr, naarflial, one of the fenat«rs of 
-ongrefs, and two of the rcprefenftt'ves 
n that body, were oU and avovudtortet^ 
md have ever coaiinucd to ht fuck. The 
JOfttraftor for the naval or (hip balding 
lepartmeot was alfo a /arr— he is brother 
o one of the reprefeautives, whofj fifter 
• married to the diftria judge, (whofc 
ormer refpeft for the independeoce rf A- 
Bcrica is doubtful.) " '^ '^ 

Thefc three gentlemen are allied to the 

rcfidcnt of Cambridge college, who mar, 

»M the fifter of the wife of the diftria 

odge, and of the naval contraaor and 

«c of the rcprefentatives. 

J?^ ^S^?" ''^-^ ^^"«°' '• Mr, Liver, 
S; i J 3. reprerentauves are Meffrs* 

' ^* P/ckcnng ; the naval contraaor is 
\ Mr. ^acob Shtaffi the maiihal is Mr, 



Dwight and Willard, at heads of liteV 
rary inftitutionsand ecclcfiaftical focietie?, 
thus have the chief fway in Conileaicuc 
and New Hsmpihire* 

ThESI iqyiVOCAL WHIGS AMD QLl 
TORIES HAVE THE CONTROL IN OUR NA- 
TIONAL AFFAIRS ; are confpicuoos in pub^ 
lie procefiions ; and wear the weed of 
mourning for Wathiogton, whom they 
have ofun branded with the epithet of 
ReheL 

flxtra^ from the Mirror of rhe tid of Fe^ 
hrturryt i8qo. 

COMMUNICATION. 

We have prefcnted oar readers with ^ 
view of the AVoi; Englaud lUttmlnati^ and 
a due to' Britijh, torjf or monarchicai inflo^ 
en^e^ in New.Hamplhire and Conncaicot ; 
in which intoierance,^ and a want of duo^ 
refpea to the revolution and its promoters 
and defenders, muft be clearly feen, Tbia 
formidable body are hedged round by, or 
iheltcr therofelves under iht fedition lavir^ 
tory marftials and juries, which may be 
packed out of Britilh commijj'arieti and the 
plunderers of our farm3> the murderers of 
our fathers, brothers and fons, or thofe 
who barned our churches, and laid ^afte 
our literary and benevolent ioftitutionR 
during the laft war^ 

Bs^traS fr^m, the Mirror of March iZth^ 

iSo«. 

fP& THE MXRRORi &C. 

What, are the fruits of John Adams't 
^dm'tniftrctt'toH f He has engaged to pay % 
per cent, on five millions ot dollars — Hf 
has eftablibed a ftandiog army, which 
befides its enormous expenfe of lour mil. 
lions and two hundred tbo\ifand dollars, 
keeps a ooo^bcr of citizens in fear of ihcir 
lives. 

He has obtained ao appropriation for 
fupporting fortifications, of 700,000 do!^ 
lars. For the navy 1799, lour mtHio^ia 
three hundred and fifty thoufand dollars^ 
ainoonting in the wh^U to niof loiUioiist 
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|vo fiunirei undifcy thbisfand dol^art, 
f xclufively of a nam^r ot voluotary and 
|uiafcer|ainfid fubfcriptionty for boildtng 
prd equipping veffrU of war, for which 
jh^ fpbfipribcff Wcivc iniprcft. a( 8 per 

. ^f haf kyicd fi Jirt^ fujf, v'hich ip 
f his ilatc amounu to more than the whole 
^f (he l^^fi paid into our ftate treafury. " 

Hv has procured the ena^ion of an aliep 
.^na Sedition law, which are a syrfe to any 
it9W\^^ i?l whiph they ^xift, 

Hi has given orders to one of oar jad- 
Qti tofdcfiver up Johath<in Kobbins^ ah.A- 
^erican feamanj to be tried by a Britilh 
SfiV^ Ri^rtjalj ibodgb the qgrnc of thp 

rerfon accufe^ waf ^a(h ^ in due^ con. 
radidlion to the laws of niitionsj and pf 
pijr poo&itutiop. 

. Aq<1 finally, H# is tQ h^ye ^ new ]paa 
cf 3,500,000 dollarsy for which he will 
pt obligee! ^p p^iy 8, and probably 10 per 

No. VllU 

^0^ of thf cwdujtw of a charge d^li^er* 
fd i^nd read from the ortgtnal manujcrtpt 
ft m circuit eourt of the Vailed States^ 
^ol^etf in tlie c'l^j of Baitimore^ on Mon» 
403 ^h 2^ ^oy of May^ l8p3, by Sa, 
muelChafe^ one of the judges if the fum 
fre^f cff^ri of the {Jtiited States. 
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Bf forf y9y rptife, gentleman, to yoqr 
chamber to consider fpch matters as may 
}e brought before you, Iwiir take the 
jiberty (o qialce a few obfervations ; whi^h 
i hope you will receive as flowing only 
jFrom my regard to the welfare and prof, 
peri tjr df our cciqinon country. 

Tt is effenttally neceOary at al) times, 

' hut more particiilarly at the prefei^t, thac 

fbe public mind (hould'be truly informed; 

' and that our citizens (hould entertain cor. 

' fC(f\ principles of government, and fixed 

. ideasof their fociaf rights. It is a very 

eafy taflc lo'd^ce ve or* ouAead the great 

body of the people, by propagating plad- 

.^ble, bnt (alfe dodrines ; for the bulk of 

. piankind are governed b^ their paflions, 

. ^nd OQt by'r^afon. 

c Fal/ehpqd can be more readil]^ difc- 
ipjpatfd thaf^ tfuth^ and the latter is heard 



wl relaAanee if repugnaat to popohf 
pr^dice. From the year 1776, I faan 
beu decided and ajrowed advocate At 
a prefcntative, or republican forai d 
goTnment, as (ince eftablifhed hy oat 
itaianj national conilitMtions* It is nj 
fin(|e wiOi that freeqaen (houldf be go* 
▼erid by their repfefeotativcs, fairljr aod 
free eleOed by that olafa of citiKCBi, 
deAtt>ed in our bill of rights, <* vb 
bavt>ropprty in^ a cfommon in ercft with, 
ando attachmepf to^ the comcnunitj/^ 

Te purpoAsf of civil Ibci^ ty are bel 
anfured by thofe govemmeotSj whcr^ 
the ublie fafety, happinef», and prof; 
perit are beft fecored ; whatever may be 
th^ tbftifution or foro) of governaseot ; 
bpt te hiftory of mankind |in ai>cient and 
poden timei) inibrmf ua ** that a amk. 
pa roll may he (x^t\ and (hat a republic 
may \ a tyranijy,"' The trii^ teft of U* 
bert/it In the pradical enjoyment of 
protejion to the perfon and the property 
of th citizen, from all enquiry. Where 
the fsoe law» govern the whole fodety 
withac any, diftindioo, and there is na 
pioy^eftq 4^^pcnfe with the cxecntioii of 
;he larr ; where joftice is impanially and 
fpeed^ admini^ered, and thf poorcft ipaa 
in thi pommanity may obtain redrefs a. 
gainflthe molt wealthy and p(>weff ul, aoii 
richci afford no prote^ion to violence ; 
and fherp the perfon and property d 
cverj^ man are fecure from infult and in- 
jury in that country the people aie free. 
This 8 our prefent fitaation. Where law 
is un<^rtain, partial, or arbitrary ; where 
juftici is not impartialty admlRtiftered to 
all ; irhese property is'infecarej^ aod the 
perh>( U liable to' infult and Violeocr, 
withcut refiref^ by law, the people zttaat 
free^ whoiever may be thc$r fo^m of gc^. 
'iremmenr. To this fituation, I greatff 
fear we are faft approaching I ' 

Vou know, gentlemen, that oar ftat^ 
^nd national iniiitutiona were framed i» 
fecure to every member of the fociety, 
equal liberty and equal rights ; bat the 
late alteration of the federaf judtciary hJT 
the.abolition of the oflSces of the fixtec^ 
circuit |uJges, and the recent change u 
our ftate conftitution, by the cflablilhi« 
of univerfal foEragc, and the further sC 
teration that is contemplated in oor ilaae 
judiciary (if adooied) WiD^ in 0/ \dt\ 
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picRt, take awaj all fecoricj for property 
;ind perfonil libertf. The independence 
of the national jadiciarjr, is already 
ihakcn to iti foundation, and the virtoe 
of the people alone can reftore it* The 
independence of the judges of this ftate 
will be entirely deftroyedj if the bill for 
the abolition of the two fapreaae courts 
ihould be ratified by the next general af« 
feobly. 'The change of theftate eoofti, 
xution, by allowing univerfal fuffrage, 
will, in n>y opinion» certainly and rapid'* 
]y deftroy all protcdiion to property, and 
«4I iecurity to perfodal libcfty ; aod.oor 
Republican cooftitution will link into a 
mobocracyi the wocft of all poffible gq^ 
yernmenis. 

I can only lament, that the main pillar 
pf x>ttr ftatecooftitution, has ajteady been 
thrown down by thecftabliihment of oni* 
Verfal foffrage. Ry this (hock alone, the 
whole building totters to its bafe, and 
will crumble into ruins, before many 
years elapfe, pnlefs it be reftored to its 
original ftate. If the independency of 
your ftate' judges, which your Wl of 
rights wifely declares *'(o be cfTential (q 
|h^ impartial adminidration cf juflice. 
and the great fecurity to the rights and 
liberties of the people,-' Ihali be talcen 
away by the rati^cation of the bill paif. 
^d for that purpofe, it will precipitate the 
^eftruftion of your whole ilat^ conditu. 
tion ; and there will be noticing left in ir^ 
l^orthy the care or fupport of tTecmea^ 

I cannot but remember thp great and 
patriotic chara^ers, by whom your ftate 
^ooftitution v'as framed, I cannot but 
recpUeA that attempts were then made in 
favor of univerfal fuffrage ; and to render 
the judges dependant upon the legiflature, 
You may belicTCi that the gentlemen who 
framed your ^pndicution, pofieifed the full 
confidence of the people of Maryland, 
and that they were ef(eemed for their ta- 
lents and patriotifm, and for theif publio 
and private virtues. You mujl have heard 
that many of them held the higheft civil 
arui militaty ftations, and that they, at 
^very rifk and danger, ailifted to obtain 
and eflabli(h your independence. Their 
pames are enrolled on the journals of the 
firft Congrefs,. and may be feen in the pro- 
fieedtngs of the convention that fraihed 
8i{f (qro) of {^vcxomeat. Wib £reat 



concern I obfervc, that the fons of font 
of thefe charadert have united to pall 
down the ^eaotiful fabric of wifdom an4 
repablicanifmi ch^( their fathers epeaed ( 

The. declarations, refpefling the nato* 
ral rights of man, which originated from 
the daim of she Brttiih parliament to 
nake laws to bind America in all cafes 
whatfoercv ; -the pabtications, fince that 
period, of vifionary and theoretical wri;. 
ters, aflerting that men, in a date of fo^ 
ciety, are entitled to exercife rights which 
they poffetfed in a fbate of nature ; and 
the modern >dodirinea by out late reform- 
ers, that a)l men, in a. date of.fociety, 
are entitled to enjoy equal liberty and 
equal rights, haye1>rooght this mighty 
mifchief upon us; and I fear^that it will 
rapidly progrefs, until peace and order, 
freedom and property, (hall be deftroyed« 
Our people are taught af a political creeds 
that men, living under an ed^abliihed go^ 
' vernment, are neverthelefs entitled to ex^ 
ercife certain rights which they ppfleficd 
in a ftate of nature; and alio, that tytry 
member of this government is entitled to 
pnjpy an eqwijlity of liberty 9pd rights, 

I have long fince fubfcribed to the opU 
' nion, that there could be no rights of man 
in a date of nature, previous to the infii. 
tution of fociety ; and that libt^rty pro* 
perly fpeaking,^ could not exift in a «^ate 
of nature, I do not believe that any nuoi* 
ber of men evcrexified together in a date 
of nature, without fome hea4, leader or 
chief, whofe advice they followed, or 
whofe precepts they obeyed, f really con. 
fider a date of nature as a creature of the 
imagination only, although great names 
give a^ fan^ion to a contrary opinion, 
The great objedl for which roei) cftablifii 
any form of government, is to obtain fe. 
curity to their perfons and property, from 
violence, dedroy the fecurity to either^ 
2|nd you tear up fociety by the too s. It 
appears to me that the inlUtution of go« 
vernment is really no facrifice made, ai^ 
fome writers contend, to natural liberty, 
for I think that previous to the formation 
of fome fpecies'of government, a ftnte of 
liberty could not exift. It feerns to me 
that pcrfonal iiierfj^ and ri^hts^ caii pply 
be acquired by becoming a nriember of a 
community, which gives the prote^ion of 
th'^ whol^ tp every individaa)* With* 



«it thif ptotcAioof it wotiii in mj I£ I am hhHtwlUWf eorre^ in thefe fcK* 

opiniofii be impradicablc to enjoy perfon* tioientSf it is unneceflary to m^kc any 

ailibertf or righti* From hence I oon« application of them, and I will ooiy ak 

elude that liberty, and lighti, (and alft twoqueftions, Wtil juftice be impjtrdaL 

property) mail Tpring out of civil fociety, ly adminiftered by judj^ei depend^int on 

and vmA be fererar fubjeft to the modifi- the legtQature for their continuance in of, 

cation of particular governmenti. I hold fice» and alfo for their fopport ? Will 

the pofition clear and fafe, that all the liberty or property be proir^ed or fe* 

lights of man can be derived only from cured, by laws made by reprefenta lives 

the coMViutiwi of focicty, and may with chofen by dehors, who have do prsprrty 

propriety be called fooial rights, I cheer* ij^, a common iotereft with, or attachment 

folly fubfcrtbe to the doArine of equal to, the commuoiiy ? 
liberty and equal rights, if properly ex- 

I plained. I ooderftaod by eauality of Troe copy, THOMAS CHA SE, 

iberty and rights, only this, that every . 

citizen, without rafpedl to property oc J^uarj jiji/, 1805. 
ilationi fiould enjoy an equal (hare of , 

civil liberty ; an equal protection from the A true copy, from the original on file, 
laws, and an equal fecurity for his perfon 

#nd property. Any other interpretation Attest^ SAMUEL A. OTIS4 
dC thefe terms, ia in my judgment, de. 
H^Aive of all gOTcxnmcnt aiKt ^ lawi^ Zw^^^tj ^ A» Si90H 
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A eerrtlt eopf ^ the t^hthu of Judge Chaff tniverfer> ire proper for, and withm thtjury* 

in the cafe o/CaUendert oj delivered^ andri^ diHion and the terms of the oath of the petit 

fered to in Mr, Rohtrtfin*^ trfiimomy, j^T* ^^^ hzwt been fworn, " that they wlU 

well and tru!y try the tjfue jointdy between the 

Judge Chas.,£9 United States and the traverfer at the bar, and 

a true verdicft give according to their evidence** 

I will aifign my realbns why I will not per- The iffue joined therefore is, whether the tra- 

- mlt the counfel for the traverfer to oficr argu- verfcr is guilty of the fenreral offences, charged 

ments to the jury, to urge them to do what the in the indid^ment ; and to this iifue no evidence 

conftitution and law of this country will not is admiffible (on thepartof the government, or 

permit ; and which, if I ihould allow, I ihould of the traverfer ] but what is pertinent or appli- 

in my judgment, violate my duty, difregard the cable to it. The petit jury to difcharge thehr 

conftitution and )aw, and furrender up the ju- duty mufl\lirft enquire, whether the traverfer 

dicial power of the United States, that is, the committed all or any of the fa6is alledged in 

power intruded by the conftitution to the fed- the indidlmcnt to have been done by him, fome 

eral courts, to a petit jury, in dirc^ breach of time he/ore the indi^ment. If they find^that 

my oath of office. he did commit all or any of the faid fa^, their 

next enquiry is, whether the doing fach facfti 

7*he indii^lment charges that the traverfer have been made criminal and puni&able by the 

on the I ft day of Februiry, z8oo, defigning and JIattUe of the United States, on which the tra< 

i'ntending to defame the prejidmt of the United verfer is indi<fted. For this purpofe they miift 

States, and to bring him into contempt and dif- perufe the ftatute and carefully examine, whe« 

repute, and to excite the hatred of the good ther the fadls charged andpro*vedy arc withia 

people of the United States againit him, did the provifions of it. If the words that create the 

wickedly and malicioufly, write, print, utter, offence are plain and intelligible, they muit then 

and publilb, (or did caufe or procure to be determine, whether the offence proved is of tht 

printed and publifhed ) a falfe, fcandalous and fpecies of criminality charged in the indidl- 

malicious writing, againfl the faid preQdent of ment , but if the words are imbiguous or 

the United States, of the tenor and effcS ftated doubtful, all conftni6lion (hould be rejedled.— 

in the indidtment. On examining the indi<fl- The ftatute on which the traverfer Js indited 

ment, it appears, itiit twenty feparate and dif- enadls, ** that the jury who ihall try the cauflr 

tindl fets of words are fet forth therein, as al- fhall have a right to determine the k'lu and the 

legations or charges agalnft the traverfer. He fa^t under the diredlion of the court, ,as ill 

has plead '' not guiU/* to ali of them. other cafes." B/ this proviGon I underhand, 

that a right is given to the jury t ^ determine 

To fupport this inditSiment on behalf of the what the law is in the'cafe before them ; and 

government of the United States, it mull be not to decide whether a ftatute of the United 

proved to the jury — firft that the traverfer did States produced to them, is a la^w or notf or 

write, print, utter or publiih* or did^ caufe or whether it is void^ under an opinion that it is 

^procure to be printed or publiibcd, a falfe and unconftitutional, tliat is, contrary to the confii^ 

fcandalous writing againft the preiident of the tution of the United States. I admit that the 

United States ; fecondly, that the faid writing jury are to compare the ftatute with the fadta 

is falfe, fcsndalous and malicious ; and thirdly, proved, and then to decide whether the a(^s 

that it was publiihed with intent to defame the done, are prohibited by the law ; and whether 

\ prefident, &c. as ftated in the iiatutc and cfaarg- they amount to the offence dcfcribed in the in« 

cd III the in Jictmtnt. diiStment. This power the jury neccffirily pof- 

fcdcs, in order to enable them to decide on the 

If thefe three h^% Ihall he eftabli(hed to the guilt or innocence of the perfon accufed. It ia 

fatisfa^ion of the jury, they muil find the tra- one thing to decide <what the lain is on the 

fcrtcr guilty f get^eralfyy unlcfs he can prove to fa6b proved, and anothtfr, and a very different 

them the truth of the matter contained ia the thing, to determine, that.tlte ftatute produced 

publicatiori, in which cale, the ftatute on which is no law* To decide what the law is on the 

the traverfer is indited excufes him. If all fa^s, is an adiMlon that (tl^Jaw exifts. If 

the fwenfy fctts of words ftated in the indi<ft- there be no law in the cafe, there can be no 

ment z.t charges, againft the traveifer, ftiall not comparifon between it and the fadls ; aiid it it 

be proved againft him ; or t/he can prove that unneceflary to eftabliih fadlg before it is afcer* 

any of them are true^ the jury will acquit him tained that there is a law to punifti the Com* 

of fuih of them as flnll- not he eftablifiied miffionof them, 
a^iiifi him, and alfo of fuch of them as he 

can prove to be true ; ai>d they will find him The exiftence of the law is a previous en« 

guilty of the refidue* ({uiry, and the enquiry into fa<Sls is altogether 

unneceflary, if there is no law to which the 

Thefe enquiries on behalf of the government fa<Sls can apply. By this right to decide what 

^ the United States, and on the part of the the law ii in any cafe arifiog under the ftatute^ 

yiPP£NDIX. & . * 



} tkmnM eimn^re t!laf a rif^ht is glren to the power tA abfaj^ate ttr fo ouke !iwi nnfataffi 

petit jury to determincy whether the ftatute if equal to the authority of making them. The 

(under which they cliim this right) is eonftitu- evident conreqaences of this ri^ht in jurict* wiii 

iionai or not. To determine the validity of he^ that a law of congrefs will be ifi operatioM 

the Ihitute, the conftitution of the United States in one ftate, and not in another. A hw to im- 

tnuft necefiarily be reforted to add confidered* pofe taxes irill be obeyed in one ftate, acd not 

and its |»rovifioni enquired into. It muft be in another, unlefs force be employed to compel 

determined whether the ftatute alledged to be fubmiiEon. 
Toid, becaufe contrary to the conftitution, is 

prohibited by it exprefifyf or by neceffaty impli^ The doing certain a^i will he held crimiwtJ^ 

tation. Was it ever intended by the framen and punifhed in one ftate* and fimilar a^ may 

of the conftitution, or by the people of Amefi- be held inifoctnt* and even approved and ap<» 

ca, that it (hould ever be fubmitted to the ex- plaaded in another, 
amination of a jyry, to decide what reftri^iont 

are exprefsly or impliedly im|»ofed by it on the The tStGtt of the exertife/of this power \tf 

national legiflsture ? 1 cannot poflibly bt Keve, petit jurors may be readily conceived. It ap- 

tliat congrefs intended by the ilatute to grant a pears to me that the rtghi .now claimed has « 

right to a petit jury to declare a ftatute void. direA tendency to diffolve the uaion of the 

The man who maintains this pofition* muft United States, on which» under Divine Pkiovi- 

have a moft contemptible opinion of the un- dence, our political fafety^ happinefa^ and prol^ 

der (landing of that body : but I believe the de- perity depend, 

fcdl lies with himfelf, ^ 

^ No citizen of knowledge and infopnationt 

If any one can. be ^o weak in intelle<$t, as to unlefs under the influence of paflion or prgn* 

entertain this opinion of congrefs, he muft give dice, will believe, without very ftrong and ia- 

up the exercife of the. power, when he is in- dubitable proof, that congrefs will, MtfMErmia/i^ 

formed that congrefs had no authority to veft make any law in violation of the federal cofr- 

it in any body whatfoever ; becaufe, bv the ftitution, and their f^cred truft. I admit that 

conftitution, (as I will hereafter (hew) this the conftitution contejtiplatet, that congrefr 

right is exprefsly granted to the judicial power may, fi^m inattention or error in jodgBient^ 

•f the United States, and is recognized by con- pafs a law prohibitted by the conftitution ; and 

grefs by a perpetual ftatute. Jf the ftatute therefore it has provided a peaceable, iafe, and 

ihould be held void hy a jury, it would feem adequate remedy* If ftich a cafe (hould hap* 

tl^at they could not claim a right to fuch deci- pen, the mode of redrefs is pointed out in the 

fion under an a6t that they themfelves c<viG- conftitution, and no other niode can be adopU 

der as mere vaafle paper,. Their right muft ed, without a manifeft infra<^ioii of it. 
riierefore be derived from fome other (ource. 

Every man muft admit, that the power of 

Tt appears to me, that all the rights, powers, deciding the conltitutiv^nality of aiiy law of the 

and duties of the petit jury, fworn in this caufe. United States, (or nf any particular ftate) is 

can only be derived from the conlHtution, or one of the greateft and moft imporunt powti^ 

ilatutes of the United Stares made agreeably to the people could grant* 
it ; or from fome ftatute of thi«« common- 
wealth not contrary to the federal couftitu— Such power is reftri^ive of the legiflative 

fion, or ftatutcs of congrefs ; or from the com- power of the union, and alfo of the Ceveral 

mon law, which w;is adopted by the federal ftates ; not abfolute and unlimited, hut conBa- 

conflitution in the cafe of trials by jury in crimi- ed to fuch cafes only, wlit^e the law in queftio* 

iMi/ cafes. (hall clearly appear to have been ftrobibtted hw 

the federal conftitution, and not m a- y doubt* 

It nfver u as pretended, a< I ever heard, be- fu! cafe. On referring to the ninth fe^iiUon of 

fore :h's time, that a petit jury in England, tho ftrft article of the conftitution, there may 

(from whence our common law is derived) or be feen many rcftritf^ions iiupofed on thepow- 

in apy part oi fhc United Stat* ever cxei\.fed ers of the national legiflaturv-, and alfo on the 

furh pon'er. ha petit jury can rightful 1% ex- powers of the fcveral ftate legiflaturet. Among 

ere ire this power over one ftatute of congrefs, the fpecial exceptions to their authority, is the 

they muft have an equal right aTid power nvt-r power to make esepq/l faito laws, to by any 

. any othf r ftatute, and indeed over all the fta- capitation, or otlier dire^ tax, unlefs in propor* 

tutes ; for no line can he drawn, no rcftri<f>ion tion to the cenfus ; to lay ai.y tax or duty on 

impofed on the excrcire* of fuch power; it articles exported from any (tate, &c. &c. 
niuft reft in difcretion only. 

It (hould be remembered that the JuStrat 

If this power he onre admitted, petit jurors po<wer of the United States, is co-exiftent, co- 

wi'l be fuperior to the national legitlature, and cxlcnfive, and co-ordinate with, and ahogcih- 

tt» laws will be fubjeil to their control. The cr independent oi the federal legiila|ui«| or tkf 
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^tcuttve. Bf tfie (!xt?i a Hcle of tfie eonlKto- 
tion (amon^ other things) it it declaredt that 
theconftitution fhall be the fufireme taw nf the 
land.- By the third article tt it eftabliihed, that 
'« the judicial pdwer of the Uirittd Statet ihall be 
vefted in one ftipreme court, and in fuch other 
inferitfr coortt at con^refs mav /rom time to 
time ordain and eftabliih, and that the judiciikl 
power (hlH extend to all ca(c» in la^r, and 
Mttitjr arifin^ u^dcr the conftiiution and laws 
ot the United Slates/' 

Among the cafet which may arife under the 
wnjttttu^on^ are all the rcftridliont on the au- 
thority of congreft, and of the Date legiflatoret. 

It it very clear, that tbe^r^^f cafe arifct un- 
4er the ewiftittnion^ and alfo under a law of 
the United Statet, and therefore it it the very 
cafe, to which the conflitution declaret the ju- 
dicial powert of the United Statet ihall ex- 
tend. 

It it ineontro^ertibfe that the eonftitution it 
the fupreme law, and therefor^ it muil be the 
rule by which the federal and ftate judges are 
bound to regulate their dectfiont. By the fixth 
aiticle of the eonftitution, it it provided (among 
other things) that all the membert of congreft 
and of the fcveral ftate legillaturety and alt ju< 
diciftl officert of the United Sutet, and of the 
feveral ftatet, ihali be bound by a|i oath 'or af- 
firmation, to fupport the tonJHtution* By tbit 
proviiion 1 underftand, that every perfon, fo 
fworn or affirmed, promiles, that he will pre- 
&rve the eonftitution at eftabliihed, and the dif- 
tribution of powert thereby granted ; and that 
he will not aflent to any amendment or altera* 
tion thereof, but in the mode prefcrjbed in the 
5th article ; and that he will not confent to 
any ufurpation by any one branch of the legifla- 
tnre upon the other, or upon the executive, or 
by the executive upon either branch, or by any 
department or officer of government, of the 
power granted to another ; or that the power 
granted to either (hall be exercifed by others. 

I alfo underftand by thtt engajs^ement, that 
the perfon taking it, promifes alio that he wt*! 
of>pole by hit example, argument, advice, and 
parfualion, and by all other meant in his power, 
firee only excepted, any defign^ advice or at- 
tempt, to impair or deftroy the eonftitution, 

Jf this expofition of this folemn obH^ation it 
fik/tantialiy corre^, I caunot believe that any 
perfon having the fame under ft anding of it, 
will matntaiQ that a petit jury can rightfully 
•xercife the power granted by the eonftitution 
lo the federal judiciary. 

From thefe confiderations I draw thit conclu- 
lion, that the judicial power of the United 
Statesy it the only pr&per and competent autMt^ 
iiy to decide whether any ftatute nude by con- 
|;r«rt (or any of the fta^c legiflatum) it coatra* 
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or in YiolatioA of, the federal c«nftltit' 



That this wat the opinicn cf the fenate anr] 
houfe of reprefentatives, and ot Gcrneral Waih- 
tngton,then prefident of the United States, fully 
app«fart by the ftatute, entitled, " An adl tp cf- 
tabliffi the judicial courtt of the United Stales." 
made at the firft feffion of the firft congrcis, 
(on 14th September, 1789) chap, xo, fc^. ^, 
which ena^s, *♦ thit the juftiret of the fupreme 
courts and the diftri^ Judges ihall take an oath 
or affirmation in the following wordk, to wit : 

** I, A. B. do folemnly fwear or affirnt, thai 
I will admin ifterjuftice without rcfpe^^ to pcr- 
ibnt, and do equal right to the poor and to the 
rich, and that I will faithfully and impartially 
difcharge and perform all the duties incumbent 
on me at y accord- 

ing to the beft of my abilitiet and under ftand- 
i V* agreeably to the ctmftitudon and laws of 
the United Statet.*' 

No pofiti'>n can be more clear than that all 
the federal judget are bound by the folemn ob- 
ligation of religion, to regulate their decifiont 
agreeably to the eonftitution of the United 
Statet ; and that it is the ftandard of their de- 
termination in alt cafes chat come before them. 

I be^eve that it hat been the general and pre* 
vailing opinion in ali the union, that the power 
now wished to be exercifed by a jury, properly 
belonged to the federal courtt. 

Tt was alledgtfd that the tax en carriages, wat 
confidercd by the people of this commonwealth 
to be unconftitutiooal, and a cafe was made to 
fubmit the queftion to the fupreme court of the 
United States, and they decided that the ftatute 
wat not unconfticutional, and their dccifion wat 
acquiefced in. 

1 have ften 1 report of a cafrf (Ka»T pcf 1//, 
, Hawkins) decided in I793, in the general court 
of this cominonwealth, rcfpe^tng the conftitu* 
tionality of a law which gave the diftri<^ courts 
a power of granting injun<5lions in certain ca- 
fes, in which cafe the judges of the general 
court [four to one] determined that the law 
was unconftitutionai flnd 'void* On yeiierday ( 
faw the record of another cafe,, in the court of 
appeals of this commonwealth [in 178SJ 011 
w>ich it appears, that the general aftciublv 
pafled " An 2i€i to eftahlilh diftria courts,'' 
And the judges [ten being prefent] adjndge'l 
*^ that the eonftitution and the faid adl were in 
oppofition, and could not exift together, and 
that the court ought not to do any ti ing ofti« 
cially in the execution of an adl, which appear.* 
ed to be contrary to the f|-»irit of the conftitu« 
tion.'* I alfo obferved that the then governor 
Mr. Edmund Randolph, immediately on thtt 
deciiion, called tht gcAcrai aiZcnably by'procifiP 
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nation ; and I have b«en informed that they not gi^es to the judiciaiy a right to decide 

aitered the law according to the opinion of the the conftituttonality of federal laws ; yet if 

court. fuch power could be exercifcd, it cooid not be 

by a juror from this cotifideration : it is a max- 

FroiTi thrfe two decKlons in the two higheft im of law in all the flates, that the coarts ba^rc 

courts of juUicc io this ftate> I rnay fairly con- the excluGve right to decide every queftlon as 

elude, that, at that period, it was thought that to the admtff'Mitjf of eviiltnee in every cale, 

t/.? courts of jiiHice were the proper judicature civil or criminal, whether the evidence be by 

to djL-ternittie the conflitutionality of the laws of a<fk of alTemhlyy or by deed or other writingp 

this coinmonrvcalth. It h now contended, or by witnelTes. ^ 
that the conftitutionality of the laws of con- 

grefs, ihould be fubmitted to the decifion of a I have confulted with my brother, jodge 

f>etU Jury. May I a{k whence this change of Griffin, and I now deliver the opinion of the 

opinion ? I declare that the do(Slrine is entirely court, " That the petit jury have no right ^^ 

novel to me, and that 1 never h^ard of it before decide on the conflitutionality of the fiattite on 

my arrival in this city. It appear$to me to be which the traverfer is indidled ; and that if the 

not only new, but very abfurd and dangerous^ jury (hould exercife that power,that they would 

t:i direvit oppofitlon to, and a breach of the con- thereby ufurp the authority entrulled by the 

iHtution : And I wifh thofcwho maiiitain this conflhution of the United States to thii conrt.** 

A<\^i\\\tij3,(\d.bavefjjoi'ntQ/upport the conflitU' Governed by this opinion, the court will not 

//■<?«, tonfcicntivjufly to reconfider thtir opii - allow the counfel for the traverfer to argue be- 

ioiis, with a calm and deliberate temper, and fore the petit jury, that they hare a right t9 

witli rr.ifuls difpoiVd to find the truth, and to al- decide on the! conftitutionality of the ItatHte, 

tcr tliclr opinion, if couviuced of their error. on which the traverfer ftands indiiSted. If the 

counfel for the traverfer had offered fufficient 

It muft be evident that deciQons in the dif- arguments to the court, to (hew that the p«tit 

tri<5l or circuit Cdurts of the United States will jury had this right, the f ourt, on being convinc- 

be UTiii'jrin, or tliey will bcconf>e fo by the re- cd that the opinion delivered was crroneout, 

vifion and cor.ev^ion.of the iiiprcmc court ; would have changed it ; for they hold it a. 

and thereby the fame principles wdl pervade much greater reproach fcr a judge to^ontinae 

all the union ; hut the opinions of petit juries, in his error, than to retradl. 
viil very probably be dilTerent, 'u\ different 

ftatfs. Jut^ge Chafe concluded with obferving, that 

if he knew himfclf, the opinion he had deliver- 
The decifion of courts of juftice wHI not be t<\ and the realbus offered in itsfupport, flow- 
influenred by po/itirui and /artf/priTiciples aiid ed nat from polr'trcai mciivei, 09 reafintofJtaU'^ 
piejudiccs. If inferior courts commit error, it with which he had no concern, and which he 
may be reftified ; but if juries make mifiakes, conceived never ought to enter courts of juC- 
there can be no rcviiion or control over their lice ; but from a deliberate convidkion of what 
vcrditls, and thtireforc there can be no mode to the conflitution and the law of the land requir- 
obtain uniformity in their dednons. Bclides ed. •* I hold ray felf equally bound," faid he» 
petit juries are under no obligation by the terms *' to fupport the rights of the jury, as the righrs 
of their oath to decide the conftitutionality of of the court. I confider it of the greateft con- 
any law ; their determination therefore will be fequence to the .adminiftration of juftice, thait 
extra judkial, I (hould s.lfo imagine that no the po^'ers of the court, and the powers of the 
jury would wi.Ti to have a riglit to determine petit jury fhould be kept diftlndk and feparate. 
furh great, important and difficult queilions ; I have uniformly delivered the opinion, " that 
and 1 hope no jury can be found, who will ex- the petit jury have a right to decide the Uku as 
eicif; the power defired over the ftatutcs of qvell as ihe/ad, in criminal eajfj »** hut ktkcvcr 
congrefs, againft the opinion of the federal entered into my mind, that they, therefore, faad 
courts. a right to determine the eoti/iitutiotta/ity of any. 

ftatute of the United States. It is my duty tc* 

Tlic gentlemen of the profeffjon know that execute the laws of the United States, with jxxf- 

^uc/lions have fometimtk occurred in ftate tice and impartiah'ty, with firmticfs and deci- 

courts, whether ac.ts of pffemLly had expired, fion, and I will endeavor todifcharge this doty 

or had been repealed ; but no one will fay that with the affiftance of the fountain of wifdona, 

j^Mch queftions were ever fubmitted to a jury. and the giver of all human r^afcn and undtr- 

ilandin;;. 
If -i)iQ ccnftitution of the JJn'iicil States had 
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